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BABY Z SUPREME COURT DECISION AND REMEDIAL STATUTORY CHANGES



By: Lawrence K. Furbish, Assistant Director

You asked for a summary of In Re the Adoption of Baby Z, (247 Conn. 474 (January 1999)).  You also wished to know how the General Assembly could address the problem with the adoption law the decision points out.

SUMMARY


The Baby Z controversy is long and complex and has been in the legal system since 1993.  It involves the attempts of Ann and Malinda, a lesbian couple, to have Malinda adopt Baby Z, Ann’s biological child.   The probate court ruled that their situation did not comply with the adoption statutes.  On appeal, the Superior Court sent the case back to probate court directing it to request a waiver from the Adoption Review Board.  The board refused the waiver, and the plaintiffs (Ann and Malinda) appealed again to Superior Court.  This time the court ruled that it had no authority to review the board’s refusal as a probate court decision but that the board had the authority to grant the waiver. Under the Uniform Administrative Procedure Act (UAPA) provisions regarding appeals of contested cases, the court sent the case back to the board for reconsideration.  Three Appellate Court appeals resulted, two from the plaintiffs and one from the board.  The Supreme Court transferred these appeals to itself under its authority in CGS § 51-199c.

The Court ruled that based on a plain-language reading of the adoption statutes and their legislative history, the Adoption Review Board could waive the placement requirement but not the statutory parent requirement.  Because in the Baby Z case there was no statutory parent and it did not fit the other specifically authorized adoption situations, the probate court had no authority to grant an adoption.  The majority acknowledged that the best interest of Baby Z would be served by an adoption but said that it was up to the legislature to establish the limitations on who can be adopted and in what circumstances.

One justice vigorously dissented, arguing that the language of the statutes and their legislative history supported the belief that the board had the authority to waive the statutory parent requirement.  He also argued that in the situation in this case Malinda was effectively Ann’s spouse and that therefore a step-parent adoption was permissible.  Even if these assertions were not true, the dissent concluded that the statutory requirement to construe the adoption laws liberally in the best interest of the child allowed the adoption to be approved.  He also found constitutional reasons to support the plaintiff’s right to the adoption, despite the majority’s refusal to address these issues.

There are at least three ways to address the issues raised in Baby Z.  One would be to specifically authorize the Adoption Review Board to waive the statutory parent requirement.  Another would be to amend the step-parent adoption provision to cover “life partners” or “co-parents” as well as spouses.  The third would be to create a separate statute, similar to Vermont’s, specifically authorizing adoptions in situations like that in Baby Z.

FACTS OF THE CASE
The plaintiffs are two gay, unrelated women who have lived together as partners for over 10 years.  They planned for the birth of Baby Z, who was conceived by artificial insemination and born to Ann on May 10, 1992.  They both cared for the baby as parents.

In November of 1993 they applied for an adoption in the Ledyard Probate Court.  Ann, acting as Baby Z’s sole legal parent, petitioned the court to declare Malinda Baby Z’s adoptive parent.  The probate court concluded that the proposed adoption did not comply with the existing adoption statutes and denied the petition.  The plaintiffs appealed to Superior Court.

LOWER COURT RULINGS

Judge Austin determined that the adoption was in Baby Z’s interest but that the adoption did not fall within the three categories of allowed adoptions: statutory parent, step-parent, or blood-relative adoptions.  He also concluded that the Adoption Review Board had the authority to waive the requirement that only a statutory parent can give a child in adoption and that if this waiver were granted, the adoption could proceed without terminating Ann’s parental rights.  He remanded the case to probate court directing it to submit an application to the board for a waiver.


The court submitted such a request to the board.  After a properly noticed hearing, the board concluded that it did not have the statutory authority to waive the statutory parent requirement.  It denied the court’s waiver request.


The plaintiffs brought two appeals to Superior Court from the board’s decision: one a probate court appeal and the other an administrative appeal under the UAPA.  Judge Handy dismissed the probate appeal, ruling that the board’s decision was not a probate court order or decree and therefore not appealable.  He also concluded that the plaintiffs had failed to brief their constitutional claims and that they were therefore abandoned.

But Judge Handy found that the board was authorized to waive the requirement that Baby Z be “placed” for adoption by the commissioner of the Department of Children and Families (DCF) or a child-placing agency.  His ruling implied that the statutory parent requirement could also be waived.

Three appeals to the Appellate Court resulted.  The board appealed the court’s sustaining of the administrative appeal, and the plaintiffs appealed the dismissal of the probate appeal and the ruling that they had abandoned their constitutional claims.  The Appellate Court ordered that the administrative and probate appeals be heard together, and then the Supreme Court transferred the case to its docket.


Subsequently, the board moved to dismiss the constitutional claim appeal, which the Court granted.  It also granted a plaintiffs’ motion allowing them to file a late statement concerning their constitutional claims.

MAJORITY DECISION

Chief Justice Callahan delivered the Court’s majority opinion, joined by justices Borden, Norcott, Katz, Palmer, and McDonald.  He first takes up the probate appeal and concludes that a clear legal distinction exists between the probate court and the Adoption Review Board.  This leads him to conclude that because the probate court cannot waive the requirement in CGS § 45a-727a that a child be placed by the DCF commissioner or a child-placing agency, such a waiver decision by the board is not a probate court order or decree and thus not appealable under that statute.

He also upholds the lower court by finding that the Adoption Review Board is an agency within the meaning of the UAPA, and thus its decisions are appealable under that Act’s provisions.


He next turns to the administrative appeal where the board claimed that the lower court improperly concluded that the board has the authority to waive an adoption when there is no underlying statutory parent adoption agreement.  He begins his discussion by observing that adoption is a statutory procedure, unknown in common law, that rests upon “significant substantive and procedural requirements that the legislature has mandated” (In Re Baby Z, p.494).


The chief justice summarizes CGS § 45a-724, which provides who may give a child in adoption.  Essentially this is (1) a statutory parent, (2) a natural parent when the step-parent is adopting, and (3) the child’s guardian when a blood relative is adopting.  CGS § 45a-727 provides that the probate court cannot accept an application for an adoption unless the child is being placed by the DCF commissioner or a child-placing agency or under a waiver granted by the Adoption Review Board.  CGS § 45a-764 authorizes the board to grant waivers to the requirement that a child be placed by the DCF commissioner or a child-placing agency.

Callahan concludes that administrative agencies like the board have limited jurisdiction based on the statutes creating them and that the best interest of the child cannot transcend these jurisdictional limits.  He summarizes his conclusions about the adoption statutes as follows: (1) an adoption application must be supported by a statutory parent, step-parent, or blood relative adoption agreement; (2) adoption applications concerning a child who is unrelated to the adopting parents cannot be accepted by the probate court unless the placement requirement in CGS § 45a-727 has been met or waived by the board; (3) the board can waive the placement requirement but not the statutory parent requirement; and (4) the board can waive the placement requirement only if that is the reason the probate court cannot proceed with the adoption.

Callahan next turns to legislative history to support his conclusions.  From the first adoption statutes in 1864 he finds requirements for specific adoption agreements and probate court approval.  Examining major changes to the adoption laws that took place in 1973, 1974, and 1975, he concludes that legislative history supports the belief that the placement requirement only applies to statutory parent adoptions and that it is an additional requirement to the statutory parent adoption application.

Turning to the history of CGS § 45a-764, the statute creating the board, he argues that it supports the view that the legislature intended the board to have the authority to waive only the placement requirement and not the jurisdictional requirement concerning the statutory parent adoption agreement.

Finally, the chief justice addresses the issue of which type of adoption agreement the plaintiffs are bringing.  He concludes that it is none of the allowed types, because no statutory parent was appointed, Malinda is not a blood relative, and she is not Ann’s spouse.  Callahan expands on the last issue arguing that nothing in the language of the statutes or their legislative history supports the notion that the legislature intended “spouse” to apply to people who are not legally married.  He finds that even liberally construing the adoption statutes in the best interest of the child does not expand the step-parent adoption provision to encompass the Baby Z situation.

Callahan refuses to take up the plaintiffs’ constitutional claims because they do not challenge the constitutionality of CGS § 45a-764, the board statute.  He asserts that the plaintiffs will have to bring them up in some future proceeding such as their original probate appeal.  He goes on to acknowledge that all the child care experts in the case concluded that the proposed adoption was in Baby Z’s best interest, but that it was up to the legislature to establish the requirements for adoption, not the courts.  He concludes by attempting a point-by-point refutation of the dissent.

CONCURRING OPINION

Justice McDonald briefly concurs in the majority results and emphasizes that the Court is not free to create legislation or “establish adoption and family policy” (p. 533).

DISSENT

Justice Berdon’s vigorous dissent begins with his assertion of the fundamental importance of the belief that the best interests and well being of Baby Z require that Malinda adopt him so that the three can live together as a family unit.  He places great weight on the trial court’s finding that the adoption is in Baby Z’s best interest.  He observes that the evils the adoption statutes are designed to avoid, obtaining children through illegal means through black market adoptions, has nothing to do with this case.


He strongly argues that the adoption statutes should be liberally construed in favor of those whom they are intended to protect.  He does not believe the case involves “transcending” jurisdictional boundaries, but in determining them.  He finds that the text of CGS § 45a-764 “plainly authorizes the board to waive the requirement that a statutory parent must be appointed” (p. 544).  He points out that the potential statutory parents  (i.e., the DCF commissioner and a child-placing agency representative) are already members of the board that must approve the waiver. He finds the majority’s reasoning has created a paradox, that the board may waive a vitally important requirement that lies at the heart of the reason for statutory parents, but not a “piddling technicality” (p. 548).


He observes that the words “give” and “place” are synonymous and that therefore the majority’s distinction between a statutory parent “giving” a child in adoption and the DCF commissioner or a child placing agency “placing” a child to be meaningless.


He finds support for his views in legislative history, observing that the statute creating the board was designed to remedy the inequities created by the strict adoption law requirements.  He sites court decisions in other states that have allowed lesbian couples to obtain joint legal custody of the biological children of one of the parties.  He also argues that family law is rapidly expanding and that a “spouse” is “the person with whom you vow to share your life and raise your family” (p. 558).


Justice Berdon concludes by addressing the constitutional claims raised by the plaintiffs.  He finds that requiring Ann to terminate her parental rights in order to promote Baby Z’s best interests violates Ann’s due process rights under the state and federal constitutions.  The mother-child relationship is a fundamental liberty interest, and the government cannot require a person to give up a constitutional right in exchange for a discretionary benefit where the condition has little or no relationship with the benefit.  He also finds it “repugnant’’ to the concept of equal protection to punish children based on the “marital status” of their parents.  He finds this case to involve discrimination against an unmarried biological parent “without any grounds whatsoever, let alone the requisite reasonable grounds” (p. 566).  He concludes with a point-by-point refutation of the majority’s comments on his dissent.

POSSIBLE LEGISLATIVE CHANGES

There are undoubtedly several ways to change the law to allow a Baby Z type adoption to take place.  One would be to amend CGS § 54a-764 to explicitly allow the Adoption Review Board, after notice and a hearing and when it is in the best interest of the child, to waive the statute’s requirements concerning who can give a child in adoption.  This approach would still rely on the board taking appropriate action.

A second method would be to amend CGS § 45a-724 to expand the concept of a step-parent adoption to include someone who is the life partner or the co-parent of the biological parent.  One issue that arises under this approach is whether the term “life partner” or “co-parent” should be defined and if so how.  If it were defined too broadly it might encompass two individuals who were nothing more than roommates, which might not be in the best long-term interests of a stable home for the child.


A third approach might be to adopt a statute like Vermont’s, which establishes a separate section to govern such adoptions (Vt. Stat. Ann. T.15A § 1-102).  It provides that if a family unit consists of a parent and the parent’s partner, and adoption is in the best interest of the child, the partner of the parent may adopt the child.  Termination of parental rights of the biological parent is unnecessary for an adoption under this statute.
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