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You asked for a summary of how a planning and zoning commission satisfies its burden of proof in an affordable housing appeal.

The Office of Legislative Research is not authorized to offer legal opinions.  This document should not be considered one.

SUMMARY

The affordable housing appeals procedure allows a developer to appeal to the Superior Court if a planning and zoning commission rejects the developer's affordable housing application (CGS § 8-30g). In a standard zoning appeal, it is the developer's responsibility to demonstrate that the commission inappropriately denied the application. However, under the affordable housing appeals procedure, the burden of proof lies with the commission.  The commission must prove to the court that the decision to deny the affordable housing application is necessary to protect some public interest.  More specifically, the commission must demonstrate that the record shows (1) sufficient evidence to support the commission's reasons for denying the application; (2) the denial is necessary to protect a public interest in health, safety, or other legitimate matter; (3) the public interest clearly outweighs the need for affordable housing; and (4) the developer cannot modify the application to preserve the public interest.  If the record fails to prove any of these four points, the court overturns the commission's decision.

Since 1988, when the affordable housing appeals procedure was enacted, the courts have heard more than 30 appeals. A close examination of the cases reveals that the courts generally have determined what a commission must do to satisfy its burden of proof.   The courts have defined their scope of review, what qualifies as sufficient evidence, what is a valid public interest, and how to assess the need for affordable housing. They have ruled rather consistently that their scope of review is quite limited. They have further concluded that sufficient evidence is less of a burden than substantial evidence. The courts have also identified which public interests, such as preserving a water supply, may outweigh the need for affordable housing. Furthermore, when assessing the need for affordable housing, the Supreme Court recently ruled that need should be defined locally and not on a regional or state level.  (Summaries for nearly all the affordable housing appeals cases, through July 1999, appear in a separate OLR memo, 99-R-0870.)

SCOPE OF REVIEW

The Supreme Court has limited the court's role in the affordable housing appeals procedure (e.g., West Hartford Interfaith Coalition, Inc. v. Town Council of the Town of West Hartford, 228 Conn. 498 (1994)). It is not the court's role to independently evaluate the application. Therefore, unlike a traditional zoning appeal, the court does not search through the record looking for all of the possible reasons to deny the application. Rather, the court examines only the zoning commission's final collective statement, which explains why it denied the application. The court does not consider the comments of individual commission members (West Hartford Interfaith Coalition, Inc. v. Town Council of the Town of West Hartford, 1992 WL 219286 (Conn. Super.)). The court must determine if the record (e.g., public hearing transcript etc.) has sufficient evidence to support the commission's collective claims that denying the application is necessary to protect one or more specific public interests. The court limits its purview to the commission's collective statement because the statute refers explicitly to the reasons cited by the town for denying the application.

When looking for the commission's collective statement, the court typically looks at the specific final reasons the town gave the developer for denying the application (e.g., Christian Activities Council, Congregational). If the town does not issue a collective statement, the court searches the record for reasons (e.g., West Hartford Interfaith Coalition, Inc.). 

In two cases, the trial court found that the collective statement contained ambiguous references to all objections stated in the record. In one case, the commission's collective statement included the ambiguous reference and five explicit reasons for denying the application (Christian Activities Council, Congregational v. Town Council of the Town of Glastonbury, 1996 WL 532485). The court found that the commission sustained its burden of proof for one of the five specific reasons. Consequently, the trial court sustained the commission's decision and did not comment on the other collective reasons, except to say that the ambiguous reference was too broad. 

In the other case, the court found that when the commission voted to deny the application, the motion was to deny it based on all the objections and concerns stated by the commission members and professional staff (Gerard Nucera, dba Helping Way, v. Zoning Commission, 1998 WL 470587). The court ruled that the reference represented the commission's true collective statement, despite the fact that the commission had subsequently issued a memorandum listing explicit reasons. Accordingly, the court disregarded the memorandum and searched the entire record for reasons to deny the application. It ultimately overturned the commission's decision. 

SUFFICIENT EVIDENCE

The court routinely defines "sufficient evidence" as less than a "preponderance" of the evidence, but more than a mere possibility (Kaufman v. Zoning Commission, 232 Conn. 122 (1995)). The court does not examine the record to see if it would have reached the same conclusion. Rather, it looks to see if there is reasonable evidence to support the commission's conclusion that the development threatens a public interest, that this threat outweighs the need for affordable housing, and that there is no way for the developer to modify the application to address the public interest. If the record contains sufficient evidence, the court must uphold the commission's decision. It is not the role of the court to dictate the town's zoning policy. The Supreme Court has also ruled that if the zoning commission sustains its burden of proof for at least one of its collective reasons for denying the application, the court must uphold the commission's decision (Christian Activities Council, Congregational v. Town Council of the Town of Glastonbury, 249 Conn. 566 (1999)).

VALID AND INVALID PUBLIC INTERESTS

Often a court overturns a commission's decision because it finds that what the commission claims is a substantial public interest is not. For example, the court has ruled that the following do not qualify as substantial public interests that outweigh the need for affordable housing:

the desire to strictly adhere to zoning regulations or the town's development plan (e.g., Mackowski v. Stratford Planning & Zoning Commission, 1998 WL 828109);

preservation of the neighborhood's character (e.g., Mackowski); and

preserving wetlands or woodlands (Carr v. Bridgewater Planning & Zoning, 1999 WL 391584).

On the contrary, the courts have ruled that a commission may reject a development that could, among other things, increase traffic to dangerous levels, have an inadequate sewer or septic system, threaten a water supply, or eliminate an area of open space that the town has historically preserved (e.g., Mackowski; Carr; Christian Activities Council, Congregational (1996 & 1999)). However, the record must clearly show that the development would have such an impact. The commission must also demonstrate that such events would endanger public health, safety, or other legitimate matter. For example, it is not enough for the commission to claim the project would be too dense. It must show that the increased density is a public health or safety hazard (e.g., Kaufman (1993); Mackowski). Even if the commission states what might otherwise qualify as a valid public interest, the court must overturn the commission's decision if:

1. the record does not contain sufficient evidence (e.g., Nucera);

the commission fails to connect its concerns to a public health or safety issue, or other legitimate matter (e.g., Nichols v. Killingly Planning and Zoning, 1995 Ct. Sup. 7282); or

the developer can modify the application to address the commission's concerns (e.g., Nucera).

ASSESSING HOUSING NEED

The statutes not only require that the commission's decision be necessary to protect a public interest, but also that the public interest outweighs the need for affordable housing. The court's definition of the need for affordable housing has evolved considerably. 

In early cases, several trial courts concluded that the legislature intended for need to be assessed at the state level (e.g., Kaufman (1993)). They also ruled that if a town's affordable housing stock is less than 10% of its total housing stock, then there is a need for affordable housing. It doesn't matter how close the town is to 10%. Other efforts in the town to construct affordable housing do not lessen the need for affordable housing (e.g., Kaufman (1993)).

The Supreme Court did not directly address the question of whether need should be defined locally, regionally, or at the state level until this year. It had agreed with the Kaufman court that a commission cannot consider other efforts in the town to promote affordable housing when assessing need (West Hartford Interfaith Coalition, Inc. (1993)). Earlier this year, the court explicitly ruled that need must be assessed locally (Christian Activities Council, Congregational (1999)). Furthermore, it appears that, despite its previous ruling, the court will consider a town's efforts to construct affordable housing when it weighs the need for housing against a particular public interest (compare Christian Activities Council, Congregational (1999) and West Hartford Interfaith Coalition, Inc. (1993)).
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