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	TAXING AIRLINE OVERFLIGHTS

	

	By: John Rappa, Principal Analyst


You asked us to summarize Alaska Airlines, Inc. v. Department of Revenue, 769 P 2d 193 (Or, 1989), which upheld Oregon’s right to impose property taxes on airlines based partly on the amount of time their aircraft spend flying over the state without taking off and landing there (Attachment 1). 

FACTS

The case concerned the way Oregon assesses property taxes for airlines operating out of the state’s airports.  The assessment formula accounted for the fact that the aircraft these airlines operated constantly took off and landed in different states.  It assessed each aircraft only for that portion of the time it spent in Oregon on the ground and in the air.  It also differentiated between the time an aircraft spent over Oregon when it took off or landed there and the time it spent over the state when it took off and landed in other states (i.e., overflights).   

Two airlines objected to that part of the formula that included overflights and appealed to the state’s tax court, contending that the formula violated the due process and commerce clauses of the 14th Amendment and U.S. Constitution, respectively.  The tax court upheld the formula, and the airlines subsequently appealed to the Oregon Supreme Court, which upheld the tax court’s decision.  The airlines then appealed to the U.S. Supreme Court, which refused to hear the case (Alaska Airlines v. Department of Revenue, 493 US 1019 cert. denied (1990)).

(Connecticut law exempts aircraft from property taxes and instead requires their owners to pay local registration fees, which are based on an aircraft’s gross weight.  Attachment 2 summaries the law.) 

ISSUE

The Oregon Supreme Court based its decision on whether the formula: 

1. violated the due process clause by taxing overflights;

2. violate the commerce clause by, among other things, taxing an activity with no substantial connection to the state (i.e., aircraft flying over the state but not taking off or landing there); and 

3. reflected a reasonable way to apportion property taxes, as required by state law.

DECISION

The court ruled that the formula did not violate the Due Process and Commerce Clauses.  It also ruled that the formula was a reasonable way to apportion taxes. 

Due Process Clause


The court rejected the airlines’ argument that taxing overflights violated the Due Process Clause.  The airlines argued that overflights did not generate revenue, use public facilities, or cause commerce, and hence could not be taxed by the states under the Due Process Clause.  The court rejected the airlines’ premise that the state was taxing overflights.  It found instead that the state was taxing aircraft used by commercial airlines doing business in Oregon.  For this reason, the aircraft “functioned as units with sufficient contact with this state to sustain the power of the state to levy an apportioned ad valorem tax.”

The court then determined whether the state fairly apportioned tax based on time spent in Oregon.  Under the Due Process Clause, states cannot tax property outside of their territory.  The airlines argued that the state could not use overflight time to apportion the tax since the aircraft did not touch the ground in Oregon.  The court dismissed this argument as illogical.

[The airlines’] premise—that overflights did not occur “in” this state—and their conclusion—that overflight time could not have been used to apportion aircraft—lead to an anomaly.  The airlines do not explain how what was indistinguishable when it occurred—ramp to ramp time and overflight time were both, by definition, time spent in the skies above the state—became distinguishable because ramp to ramp aircraft landed at or departed from this state.

Commerce Clause

The court also held that the formula met the four-fold test to determine if a tax violated the Commerce Clause.  

Substantial Nexus.  The formula met this test because it taxed aircraft property, not overflights, as the airlines argued.  The court cited a U.S. Supreme Court decision allowing a state to value as a unit an integrated business conducting interstate commerce.  Based on this decision, the Oregon Supreme Court reasoned that “each airline’s aircraft property comprised part of a ‘unity of use’—the business of transporting passengers and cargo—and so was used in an integrated and coordinated manner to carry on interstate commerce.”

Fair Apportionment.  The court held that the state met this test as well, again rejecting the airlines’ claim that the state was taxing overflights.  The formula “reflected that portion of time that each airline’s aircraft property spent on the ground or in the air in Oregon.  This was a fair manner of determining the extent of each airline’s aircraft activity in Oregon, and it was a fair manner of apportioning property based on the presence of each airline’s aircraft” (emphasis in the original).


The court also rejected the airlines’ claim that the formula was unfair because it generated different values than the formulas used by seven other western states.  The ultimate test, according to the court, “is whether the taxing state itself apportions fairly.  The seven other western states might have failed to apportion to themselves the full values consistent with the Commerce Clause.”  The formula was also internally consistent because it did not tax aircraft for time they spent in other states.  For this reason, the formula would not have resulted in multiple taxation if those other states were to use it.

Fair Relation to Services Provided.  The court held that the formula generated a tax assessment that was fairly related to the services the airlines received from the state.  While the state had to assess the tax in proportion to those services, it did not have to assess it exclusively as compensation for them.  “The Commerce Clause does not demand that a state tax only on the basis of a quid pro quo.”

Oregon apportioned the taxes based on the time the aircraft spent in the state.  During that time, the airlines “enjoyed benefits, opportunities and protections conferred or afforded by this state—search and rescue services, opportunities for further commerce and the protection of Oregon criminal laws—and so could be made to bear a ‘just share of the state tax burden.’”           

State Statute

Oregon law specified how the revenue department had to apportion taxes, but it allowed the department to use a different method as long as it was reasonable.  An alternative method met this test if it did not violate the Due Process and Commerce Clauses.  As discussed above, the court ruled that the formula did not violate those clauses.
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