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MEDICAL LIABILITY AND MANAGED CARE ORGANIZATIONS

Does a managed care plan ever practice medicine?  Or does it just make insurance decisions?  Suppose the managed care plan refuses a physician’s request to refer his patient to a specialist and the patient subsequently suffers harm as a result?  Should the managed care plan be held liable for medical malpractice?  These questions go to the heart of the current “HMO Liability” debate.  State legislatures and courtrooms around the country have been asked to address this complex and controversial issue.

LIMITATIONS ON SUING HMOS

	THE “CORPOR-

ATE PRACTICE 

OF MEDICINE”

 DOCTRINE
	Current laws in most states generally allow health care consumers to sue managed care plans for actions that injure them.  But in many states, managed care plans can avoid such lawsuits under the legal doctrine known as the “corporate practice of medicine.”  This doctrine provides that only licensed physicians can practice medicine; corporations cannot.  This prohibition on the corporate practice of medicine was developed in the l930s as a reaction against the employment of doctors by railroads, mining companies, and lumber mills.  These businesses paid the physician a fixed salary to treat and care for their employees.  Corporate practice was thought to endanger patient care because corporate business goals could conflict with physicians’ commitment to treating patients.  



	
	This doctrine has affected the structure of health care organizations in many states.  In regard to managed care, HMOs being sued for medical malpractice argue that the doctrine makes it illegal for them to practice medicine.  Rather, it is physicians that ultimately make medical decisions and practice medicine and therefore they should be sued for any claimed wrongdoing, not HMOs.



	
	Corporate practice of medicine laws in various states have been interpreted by the courts as barring suits against HMOs and other health plans on the ground that HMOs cannot be sued for medical malpractice if they are prohibited from “practicing medicine.”

	
	STATE LAWS PERMITTING LAWSUITS AGAINST MANAGED CARE ORGANIZATIONS



	THE TEXAS LAW
	Texas is considered the first state in the country to allow a managed care plan enrollee to sue the plan for medical malpractice.  The Texas law (S. 386, 1997) eliminates the corporate practice of medicine defense to a suit against a managed care plan.  Additionally, the law (1) creates an explicit new legal claim that managed care plan participants can use as the basis of a lawsuit—the assertion that the plan failed to use “ordinary care” when making health care decisions, and (2) holds the plan liable for any damages for harm to an enrollee proximately caused by the plan’s failure to exercise ordinary care.  The Texas law also creates “independent review organizations” to which managed care plan enrollees can appeal disputes over plan coverage.



	
	The Texas statute has been challenged in federal court by Aetna Health Plans of Texas, Inc., which argues that the law is preempted by the federal Employee Retirement Income Security Act (ERISA).  A recent federal district court decision upheld the right of individuals to sue HMOs for medical malpractice but found other provisions of the Texas law were preempted by ERISA.  (This decision is discussed in more detail below.)

(


	OTHER STATES


	Proposals to clarify or expand the liability of HMOs have been introduced in many other states including California and New York.  Missouri has passed a law which eliminates the corporate practice of medicine defense.  But Missouri does not create an explicit new legal claim like the Texas law.  Instead, it is left to the courts to determine what kinds of plan misconduct may result in liability. 

(



	CONNECTICUT


	The HMO liability issue is not new to the Connecticut Legislature.  In l998, two bills were introduced on this subject.  SB 474, “An act Concerning Liability of Managed Care Organizations,” received a public hearing by the Public Health Committee.  The bill later died in committee. It would have created a statutory medical malpractice cause of action against managed care organizations.  SB 512,”An Act Concerning Liability of Providers and Managed Care organizations for Denials of Medically Necessary Care,” received a public hearing by the Insurance and real Estate Committee.  It too died in committee.  This proposal would have shifted liability for denials of care to health insurers when such denials were the proximate cause of injury, and would have allowed individuals to sue insurers for such injury.



	
	A recent federal court decision in Connecticut allows lawsuits against HMOs for medical negligence (see below).

(


	“HOLD-HARMLESS” CLAUSES


	Fourteen states, including Connecticut, have passed laws prohibiting  “hold-harmless” clauses that health care providers sign with managed care companies (see CGS §§ 38a-472a, 472b for Connecticut’s law).  Under these clauses, only physicians, not managed care companies, can be held liable for the result of treatment even if the treatment was determined by what the managed care company, rather than the doctor, deemed medically necessary.

	
	ERISA AND MANAGED CARE LIABILITY



	
	ERISA directly affects a state’s ability to enact measures to protect health care consumers.  Many individuals are enrolled in self-insured ERISA plans, which are not subject to state regulation. In addition, third party payers, including managed care organizations, have successfully argued in court that ERISA preempts any liability claims against them under state laws because the claims relate to the covered benefit plan.



	
	But a number of recent federal court decisions have eroded the ERISA defense and given states protections for ERISA-health plan enrollees.  Courts generally hold that medical malpractice cases against health plans (“quality of care” issues) can be brought in state court.  But courts hold that ERISA preempts state court cases involving plan coverage decisions (“quantity of care”).

	
	COURT ACTIVITY



	THE TEXAS CASE


	The Texas law giving individuals the right to sue managed care entities over medical decisions affecting patient quality of care was upheld September 18, l998 by the U.S. District Court for the Southern District of Texas (Corporate Health Insurance Inc. v. Texas Department of Insurance, S.D. Tex., H-97-2072).  The court upheld the right of an enrollee to sue his health plan for damages that result from the failure to exercise ordinary care when making health treatment decisions.



	
	But the federal court also struck down other portions of the law as preempted by ERISA.  The most significant of these concerns the right of an enrollee or plan to take a dispute before an independent review organization prior to filing suit.  The court also found that ERISA preempted provisions that prohibited health plans from (1) removing providers for acting as patient advocates, and (2) including provisions in contracts with providers requiring the provider to hold the plan harmless for decisions by the plan.



	
	Federal court Judge Vanessa Gilmore has agreed to suspend her ruling concerning the independent review organization process while the state attorney general appeals to the Fifth Circuit Court of Appeals.

(


	CONNECTICUT CASE


	In October of this year, a federal district court in Connecticut issued a decision allowing medical negligence actions against HMOs (Moscovitch v. Danbury Hospital, D. Conn. Civ. No. 3:97 CV 1654, October 23, l998).  Judge Christopher Droney ruled that a lawsuit involving the suicide of a 16-year-old patient was a quality of care case and not a claim to recover benefits under a health plan governed under ERISA.  The court rejected claims by Physicians Health Services (PHS) that the complaint contained claims arising under federal law to recover benefits under an ERISA-governed health plan and remanded the case to state court. In his decision, Judge Droney found that the plaintiff was challenging the appropriateness of the medical and psychiatric decisions of PHS concerning the care given to the patient.  “The complaint does not assert that PHS was making wrong decisions about whether certain care would be covered by its plan, but instead challenges the decisions made by PHS with respect to the quality and appropriate level of care and treatment for the decedent.”


FURTHER READING

The following Office of Legislative research reports on this issue may be of interest.  Call the Legislative Library at 240-8400 or visit our Intranet web page at http://cgalites/olr.

	98-R-0855
	Provides an overview of the HMO Liability issue (3 pages).

	98-R-1185
	Summarizes and analyzes the recent Texas federal court decision 

(4 pages).

	98-R-1264
	Summarizes recent legislation in Connecticut concerning managed care (5 pages).
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