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Highway Noise Barriers


You asked what steps a legislator could take to compel the Department of Transportation (DOT) to construct a noise barrier at a specific highway location.  In responding to your question, we are assuming that the noise barrier you are interested in is a so-called “Type II​” or retrofit noise barrier and not a “Type I” barrier which DOT builds as part of a federally funded highway reconstruction project. 

SUMMARY


Current DOT policy is that it will not undertake these types of retrofit noise barrier projects unless they are mandated by the legislature because they are not of sufficient priority to divert available highway funding from projects considered to be of a more important nature, such as safety projects, bridge rehabilitation, highway capacity improvements, and maintenance of the existing infrastructure.  To pursue construction of such a noise barrier at this time and address DOT’s probable opposition to it, a legislator would have to propose a bill specifically requiring DOT to construct the noise barrier at the particular location of interest and include in the legislation a specific new appropriation or bond authorization sufficient to fund it.  Unless the funding authorization was a new one, DOT, as it has in the past, would be likely to argue that all of the available authority for issuance of Special Tax Obligation (STO) bonds has already been programmed for higher priority projects.  Since a recent change in federal law prohibits using federal funds for Type II retrofit barriers, any such legislative mandate for a noise barrier would have to provide for the entire cost in state funds.

CURRENT POLICY ON TYPE II NOISE BARRIERS


Type II noise barriers are stand-alone projects constructed at identified highway locations and are not part of a more comprehensive construction or reconstruction project.  Unlike Type I projects, which are mandatory under certain conditions as part of a federally-funded construction or reconstruction project, these Type II “retrofit” projects are not required under federal regulations.  A 1995 change to federal law establishing the new National Highway System prevents using federal funds on any Type II projects that were not already underway as of November 28, 1995.  (P.L.104-59, § 339 (b); 23 USC § 109 note)


No specific source of state funding for retrofit noise barrier projects has been set aside since 1987.  The legislature provided $5 million in transportation bonding in 1986 and $5 million in appropriations in 1987 specifically for noise barriers.  Several other such projects were subsequently funded as “special”  projects.  The last of these were finished in 1992.  Since that time, DOT has made it agency policy not to use any of its funding for noise barrier projects because it considers them of lower priority that many of the safety, capacity expansion, and maintenance projects for which it has already programmed its funds.  The DOT policy is embodied in a letter from former DOT commissioner Emil Frankel to Senator Kevin Sullivan dated May 18, 1992.  Commissioner Frankel states in the letter that DOT will do no additional work under the state noise barrier retrofit program except for (1) projects being constructed under prior specific legislative authorization, (2) projects required by the FHWA on interstate construction (Type I projects), and (3) the noise barrier constructed as part of the Greenwich truck weighing and inspection station.  A copy of the letter is attached for your reference.

POSSIBLE LEGISLATIVE ACTION


Legislators pursuing noise barrier projects have generally approached the issue of DOT’s opposition by proposing bills that require a noise barrier to be constructed at a specific location and authorize issuance of STO bonds to pay for it.  Since 1992, DOT has opposed all such bills.  DOT last testified on noise barrier bills in 1997 when it opposed five of them in a Transportation Committee public hearing held on February 24.  Their testimony was similar in each instance.  It states:  “Connecticut has a number of critical transportation projects that need to be addressed with the limited financial resources that are available, such as transportation safety projects, bridge rehabilitations, highway capacity improvements and maintenance of the existing transportation infrastructure.  Unfortunately, noise abatement projects along existing interstate routes (retrofit projects) cannot be considered a high funding priority at this time.  In addition, limitations on state funds have required DOT to defer any additional work under the statewide Retrofit Program.  Only those noise abatement projects which are required under a federal requirement would be constructed.” (written testimony on HB 6178, 2/24/97)


Two noise barrier bills were introduced in the 1998 session, but the Transportation Committee referred them to the Finance, Revenue and Bonding Committee and no hearings were held on them.


Although DOT probably would oppose it, the primary legislative option appears to remain a specific bill directing construction of a noise barrier at the chosen location.  An essential feature of such a bill probably has to be a new source of funding provided specifically for the selected project.  This might be an appropriation or a separate bonding authorization.  If no such funding were provided in the legislation, DOT would maintain its position that diversion of available existing resources from higher priority uses would be unacceptable.  A second difficulty with individual noise barrier bills is that the selected location may be ranked lower than others identified in the retrofit program and might be opposed by other legislators unless their locations are also included.  The selected location might also not be identified on the priority list at all, providing another basis for DOT objections.


We are including a copy of OLR Report 96-R-0978 which provides considerable additional detail on the noise barrier issue.
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