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RE:

Clean Water Act Lawsuit Against New York City


You asked for information regarding the Clean Water Act (CWA) lawsuit, in which the State of Connecticut recently intervened, against New York City's Department of Environmental Protection (NYCDEP) for discharge of effluent in Long Island Sound (LIS). 

SUMMARY


On March 8, 1998, the Long Island Soundkeeper Fund and several other parties filed a complaint in federal court against the NYCDEP claiming that four publicly-owned sewage treatment facilities discharged sewage into LIS beyond their permit limits.  They requested monetary penalties and injunctive and declaratory relief.  


On March 23, 1998, the State of Connecticut filed a motion to intervene (become a party to the suit) and represent the state's interests as the public trustee of its natural resources.  The court found the state had a right to intervene and granted the motion on April 23, 1998.  


Four NYC sewage treatment plants have State Pollution Discharge Elimination System (SPDES) permits to discharge effluent into the East River: (1) Wards Island, (2) Bowery Bay, (3) Hunts Point, and (4) Tallman Island (known as the East River Plants).  The lawsuit alleges that the plants, according to their own monthly reports, illegally discharged effluent into LIS that exceeded their SPDES permit limits for nitrogen, fecal coliform, suspended solids, and other pollutants. 

PARTIES TO THE LAWSUIT


The citizen suit provision of the CWA authorizes any citizen to commence a civil action against anyone who violates an effluent standard or limitation (33 U.S.C. § 1365(a)(1)(A)).  


On March 8, 1998 the Long Island Soundkeeper Fund Inc. and several other parties filed a complaint under the citizen suit provision against the NYCDEP for CWA violations at its East River Plants (Long Island Soundkeeper Fund v. NYCDEP, C.C.E.D.NY.). The plaintiffs (parties filing the suit and alleging the damage) are: 

1. Long Island Soundkeeper Fund Inc. and Terry Backer, the Soundkeeper;

2. Riverkeeper Inc. and John Cronin, the Riverkeeper;

3. American Littoral Society,  and D.W. Bennett, executive director;

4. Andrew Willner, the Baykeeper; and 

5. Ralph Altuchoff, Susan Bellinson, Jim Hogan, and Matteo Roselli (initial plaintiffs).


The State of Connecticut intervened, and became a party to the suit on April 23, 1998.  The parties assert interests in protecting the natural resources of LIS including economic, historic, and recreational interests.


The defendants are: 

1. The NYCDEP, and 

2. Joel A. Miele, NYCDEP Commissioner.

The NYCDEP and its commissioner have operational authority over the East River

Plants.

THE STATE OF CONNECTICUT INTERVENES


The state filed a motion to intervene in the Soundkeeper's suit on March 23, 1998.  Under federal court rules, a party has a right to intervene if it has an interest in the subject matter of the suit and its ability to protect that interest may be impaired or impeded by an unfavorable decision.  The party applying to intervene must (1) file timely, (2) demonstrate an interest in the action, (3) show that an unfavorable decision could impair their interest, and (4) show that their interest is not adequately protected by the other parties (F.R.C.P. Rule 24(a)(2)).   


The state's motion, filed within three weeks of the underlying suit, was timely, and the state has an interest in the suit because the discharge from the East River Plants flow into the LIS and eventually into Connecticut's estuaries, embayments, and tidal marshes.   For the remaining two criteria, the court found the state's interests would suffer from an unfavorable decision and are inadequately protected by the existing plaintiff.  The court reasoned that the state represents a broader set of interests than the other parties because, as a sovereign, it represents the interests of all citizens.  These include not only natural resource protection and conservation interests, but also statewide economic interests including the fishing industry, and recreation and tourism interests.  Because the other parties do not represent all of these interests, they are not adequately protected unless the state is a party.

MAJOR ALLEGED CWA VIOLATIONS


The CWA prohibits discharges of pollutants from sewage treatment facilities (point sources) into waterways unless authorized by a permit (33 U.S.C. § 1311(a)).  The permits for the East River Plants limit the discharges of certain pollutants and require the plants to monitor, sample, record, and report the discharges to the NYCDEP, and state and federal authorities.  The state's complaint alleges repeated and ongoing violations of several permit limits (see attached Complaint including Exhibits A and B).

Total Nitrogen


Sewage treatment facilities are a major source of nitrogen in LIS.  High nitrogen loads causes increased algae growth; the algae eventually dies, decomposes, and is consumed by microorganisms.  The process consumes dissolved oxygen and may dangerously reduce the oxygen level of the water (a condition known as hypoxia) or consume all the dissolve oxygen (known as anoxia).  Shellfish, finfish, and other marine life need dissolved oxygen to survive.  Hypoxia is harmful to all fish and may lead to fishkills; anoxic conditions are deadly to all marine life in the affected area.  Both hypoxic and anoxic conditions occur in LIS.  
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According to the state's complaint, the East River Plant permits limit the aggregate total nitrogen discharge to a 12-month rolling average of 73,900 lbs./day and a maximum monthly average of 88,600 lbs./day.  The state claims the East River Plants violated the 12-month rolling average limit on eight occasions and the maximum monthly average on 13 occasions (see Tables 1 and 2, respectively) and that these violations are ongoing.

Source Data: State's Complaint, Exhibit B
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12-Month Rolling Average Nitrogen Discharge
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Source Data: State's Complaint, Exhibit B

      The state also alleges violations of the monitoring and reporting frequency and methodology requirements.

Fecal Coliform


Coliform bacteria are excreted with the feces of warm-blooded animals.   Fecal coliform, such as E.Coli, is a type of coliform bacteria that does not survive well in cold waters.  The presence of fecal coliform bacteria is a strong indicator that other hard to detect pathogens, such as cryptosporidium and giardia, are also present.  Pathogens are harmful if swallowed and contaminate shellfish making them inedible.   Coliform can be eliminated from sewage through normal biological sewage treatment, filtration, and clorination.


The permit limits for fecal coliform at the Bowery Bay and Tallman Island plants are 2400/100ml for any single sample, 400/100 ml for a seven-day mean, and 200/100ml for a 30-day mean.  The state claims the Bowery Bay plant exceeded its seven-day limit on eight occasions (see Table 3) and the 30-day limit on two (September 1996 (296/100ml) and January 1998 (344/100ml)).
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Maximum Monthly Average Nitrogen Discharge
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Source Data: State's Complaint, Exhibit B


And the Tallman Island plant exceeded its seven-day mean limit in May 1995 (556/100ml) and its single sample limit in July 1995 (71,200/100ml).  

Biological Oxygen Demand (BOD)


BOD is generally inversely related to dissolved oxygen level.  A high dissolved oxygen level is considered healthy for marine live, a high BOD is not.  BOD measures the amount of oxygen consumed in biochemical processes (mostly decomposition) over a fixed time period (usually 5 days).  When large amounts of nutrients are present in water, algae growth and decomposition increases and microorganisms increase to feed on it.  This process consumes dissolved oxygen thus reducing the oxygen available for other marine life.  High BOD can be treated using microbes to consume nutrients and aeration before discharge. The Ward's Island permit minimum BOD removal rate is 85%; the state claims that it fell short on four occasions (see Table 4).
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        Source Data: State's Complaint, Exhibit A

Suspended Solids
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Wards Island BOD Removal Rate
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Suspended solids are very small solids suspended (not dissolved) in water.  High concentrations of suspended solids are harmful to marine life because they reduce the amount and depth that light penetrates the water.  Sun light is essential for many organic processes.  Suspended solids can be reduced using an agent to coagulation the suspended matter and causing it to settle or be more easily filtered. 


The Wards Island permit minimum suspended solid removal rate is 85%; the state claims it fell short of the rate on four occasions (see Table 5).

                Source Data: State's Complaint, Exhibit A

Other Violations


The state also alleges various other CWA violations for (1) irregularities in the frequency and methodology of plants' monitoring, sampling, and reporting activities: (2) settleable solids discharge: and (3) high pH levels.  The state's exhibits A and B also list several CWA violations at NYC's Jamaica Bay Plants, but does not refer to them in the complaint.

RELIEF REQUESTED


The state is seeking declaratory and injunctive relief and monetary penalties and costs.  It asks the courts to (1) declare the NYCDEP and commissioner violated the CWA standards set out in the complaint, (2) enjoin them from exceeding their permit limits and requiring them to take steps to bring the plants into compliance, (3) require the NYC to provide Connecticut with reports related to the plants, (4) order the NYCDEP to pay the maximum civil penalties for each violation, and (5) award Connecticut any cost it incurred in joining the lawsuit.

 THE LONG ISLAND SOUND STUDY (LISS)


The LISS is a partnership between the Connecticut DEP, the New York Department of Environmental Conservation, the EPA, and many regional and local agencies.  The study assessed the condition of LIS and developed and implemented a three phase plan to stabilize and reduce the nitrogen loads from point and non-point sources that flows into the Sound; thereby reducing the instances of hypoxia and anoxia.  Phase I, in 1990, called for no net increase in nitrogen levels.  Phase II, in 1994, produced agreements between New York and Connecticut to actually reduce nitrogen from important sources such as sewage treatment plants.  Phase III, not yet formulated, will likely call for more aggressive nitrogen reductions especially from non-point sources and stormwater drainage (for more information on the LISS visit DEP's website: http://dep.state.ct.us/Water/atmoslis.htm). 


The study is part of a larger project called the National Estuary Program to restore and protect important coastal estuaries.  The program focuses on estuaries economic, recreational, and aesthetic values as well as their physical and biological health (for information on the NEP visit EPA's website: http://www.epa.gov/nep/).
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