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OFFICE OF LEGISLATIVE RESEARCH


October 7, 2003


98-R-0313

FROM:
George Coppolo, Chief Attorney

RE:

" 
Probate Courts Succession Tax Repeal






You asked whether the succession tax repeal (PA 95-256, CGS § 12-344) will affect the probate courts.

SUMMARY

PA 95-256 phases out the succession tax over five years for each class of inheritors by increasing the amount of inheritance that is exempt.  The phase out for class A began in 1997.  The tax will be completely eliminated for the last class by 2005.  According to Linda Dow, chief counsel, Office of the Probate Court Administrator, and Tom Gaffey, assistant to the probate court administrator, PA 95-256 will probably have a significant economic impact on probate court income, and may even threaten the ability of probate courts to be self-sustaining unless the legislature establishes alternative funding mechanisms. 


Dow believes that the law could result in a significant decrease in the number of decedents’ estates handled by probate courts, and it is from such estates that the courts earn much of their fees.  Currently, administrators and executors must submit a succession tax return to the probate judge for his review and approval before it is sent to the Department of Revenue Services.  This is true even if the property is an interspousal transfer, which is exempt from the succession tax.  When the tax is eliminated, Dow believes that those in charge of estates consisting solely of jointly owned property of people who die without a will may have no real incentive to go to probate court and thus, probate court may lose business and fees.


According to Gaffey the legislature has already acted to lessen the impact of PA 95-256 by enacting PA 97-93.  This act increases, from $100 to $150, the entry fee for applications, petitions, or motions filed with or commenced by the probate court regarding matters other than decedents’ estates.  By law, a lower entry fee applies to filing wills and certain other documents and matters.  PA 97-93 also establishes higher probate court costs for decedents’ estates commenced after March 31, 1998.  The increases range from a $15 increase for the first $500 of estate value to $2,500 for estate amounts exceeding $4,754,000.  It increases the minimum costs, from $100 to $150, if the basis is less than $10,000 and a full estate is opened.  And it imposes an additional probate fee of .1% against jointly owned real estate in estates where the gross taxable estate is less than $600,000 and for which not succession tax return need be filed.


According to Gaffey the additional revenues generated by PA 97-93 are not expected to completely offset the effect of PA 95-256.  Gaffey also advised us that the probate court administrator, Judge Kurmay, has been exploring with the probate judges additional ways to increase revenue to offset the losses caused by PA 95-256.  One idea the judge may recommend, according to Gaffey, is to expand the probate court’s jurisdiction to cover additional areas and thereby earn additional fees.

SUCCESSION TAX REPEAL 


PA 95-256 phases out the succession tax over five years for each class of inheritors by increasing the amount of inheritance that is exempt.  The phase out for class A begins in 1997, class B in 1999, and class C in 2001.


The act also requires the probate court administrator, in consultation with the commissioner of revenue services, to develop (1) a method for the probate court to determine the gross estate in order to compute its fees for settling estates of people who die on or after January 1, 2005 and (2) a form for the court to use for this purpose.  The act requires the administrator to report to the Finance, Revenue and Bonding and Judiciary committees by January 1, 2004.  The report must include the form and recommendations for legislation necessary to implement the method to determine the gross estate.

Succession Tax Phase Out for Class A Beneficiaries


Class A beneficiaries include parents, grandparents, adoptive parents, children, grandchildren, and other descendants. 


By law, transfers to these beneficiaries valued at $50,000 or less are exempt from the succession tax.  The act increases this exemption to $250,000 for deaths occurring during 1997, $500,000 for deaths occurring in 1998, $800,000 for deaths occurring in 1999, and $2 million for deaths occurring in 2000, and it exempts transfers of any amount for deaths occurring thereafter.

Phase Out for Class B Beneficiaries

Class B beneficiaries include brothers or sisters (full or half), any natural or adopted descendants of brothers or sisters, nieces or nephews related by blood, stepchildren, sons-in-law, daughters-in-law, and the spouse or unremarried widow or widower of natural or adopted children.


By law, transfers to these beneficiaries valued at $6,000 or less are exempt.  The act increases this exemption to $200,000 for deaths occurring during 1999, $400,000 for deaths occurring during 2000, $600,000 for deaths occurring during 2001, and $1.5 million for deaths occurring during 2002, and it exempts transfers of any amount for deaths occurring thereafter.  Also, for deaths occurring during 2002, it decreases from 10% to 8% the tax on transfers greater than $1.5 million.

Phase Out for Class C Beneficiaries

Class C beneficiaries include all other persons or entities, such as cousins, uncles, aunts, sisters-in-laws, brothers-in-law, stepbrothers, stepsisters, or step grandchildren. By law, transfers to these beneficiaries valued at $1,000 or less are exempt.  The act increases the exemption to $200,000 for deaths occurring during 2001, $400,000 for deaths occurring during 2002, $600,000 for deaths occurring during 2003, and $1.5 million for deaths occurring during 2004, and it exempts transfers of any amount for deaths occurring thereafter.

PROBATE COURT AND DECEDENTS’ ESTATES


If a person owns no property at the time of death, there is usually no need to be involved with the probate court although, if the decedent left a will, it must be filed with the probate court.


If the decedent owned property, the probate court becomes involved. It supervises the payment of funeral expenses, taxes, debts owed by the decedent, and the cost of administering the estate and assures that any property remaining is properly distributed to the persons entitled to it.


 A person who dies leaving a will is said to die “testate,” and if the person owned property, the will must be offered for probate (except when the property is personal property valued at less than $20,000).  If the probate court finds that the will is valid (in a proceeding known as “probating,” or “proving,” the will), the executor appointed in the will is then empowered to discharge his or her duties, which, in general, are to carry out the decedent’s wishes as expressed in the will and to administer the estate in the manner required by law as fairly, quickly, and economically as possible.


A person owning property who dies without leaving a will is said to die “intestate,” and an administrator must be appointed by the probate court to administer the estate (except where the property is personal property valued at less than $20,000) and arrange for its distribution among those persons who are entitled to share in the estate under various state intestacy’s laws.


In some cases, a person at death owns only property that is not subject to the provisions of a will or the intestacy laws.  Examples of this type of property are life insurance or U.S. Savings Bonds payable on death to someone else as a named beneficiary and survivorship property.  The functions of the probate court in estates of this nature are related primarily to ensuring the payment of any Connecticut succession taxes that might be due.

SUCCESSION TAX

 
Within six months after the date of decedent’s death, the fiduciary is required to file, in duplicate, with the probate court a sworn Succession Tax Return, Form S-1 or S-2.  These forms are furnished by the court of probate.  The purpose of this return is to enable the commissioner of revenue services to determine whether the decedent had an interest in property that is taxable for Connecticut succession tax purposes.  This would include not only property that was solely in the name of the decedent, but, among other things, property held jointly with right of survivorship, joint bank accounts, U.S. Savings Bonds payable on death to a named beneficiary, interests in a trust, or gifts made within three years prior to death.  Although no tax may be due, such as in the case of a transfer to a surviving spouse, a tax return must still be filed because the interspousal transfer is part of the gross taxable estate (CGS §§ 12-350, 12-359, 12-367, and 12-394).


Any succession tax determined to be due is payable within six months after the date of the decedent’s death, unless the commissioner grants an extension. Application may also be made to the commissioner for extension of time to file the return, within six months after the death of the transferor (CGS §§ 12-359(c), 12-376).

PROBATE COURT COSTS


Each estate which is administered must pay a fee to the court of probate.  The fee is used to compensate the judge of probate and to offset the costs of operating the court and statewide administration of the probate court system.


PA 97-93 bases the costs of settling a decedent’s estate in proceedings begun after March 31, 1998 on the decedent’s gross estate for estate tax purposes if greater than the bases already used. These bases are (1) the gross value of the estate for succession tax purposes or the inventory, whichever is greater, plus (2) all damages received for fatal injuries minus nonreimbursable hospital and medical expenses, attorney’s fees, and other costs and expenses incurred to recover damages.


Probate court costs for decedents’ estate under prior law and the act are contained on Table 1 which follows:

Table 1:  Probate Court Costs for Decedent’s Estates

	Basis of Computation
	Costs Under Prior Law
	Costs Under the Act

	0-$500
	$10
	$25

	$501-$1,000
	$10
	$50

	$1,000-$10,000
	$10, plus 1% of all in excess of $1,000
	$50, plus 1% of all in excess of $1,000

	$10,000-$500,000
	$100 plus .30% of all in excess of $10,000
	$150 plus .35% of all in excess of $10,000

	$500,000-$4,715,000
	$1,570 plus .2% of all in excess of $500,000
	$1,865 plus .25% of all in excess of $500,000

	$4,715,000-$4,754,000
	$10,000
	$1,865 plus .25% of all in excess of $500,000

	$4,754,000 and over
	$10,000
	$12,500



If the court appoints an executor or administrator, the minimum fee is $100.


The statutes provide for specified additional charges for certain extra services the probate court provides, such as making extra copies of a will or other documents; preparing special certificates for stock transfers, additional hearings or unusually long hearings; hearings on creditors’ claims or the filing of appeals; and for certain expenses of the court, such as the expense of extra pages of recording or extra notices of hearings, certification of copies, certified or registered mail, publication of newspaper notice, and sheriff’s fees for service of process (CGS § 45a-111).

SALARY FOR PROBATE COURT JUDGES


The salary of probate judges depends upon total income derived from court fees and assessed costs minus expenses for such things as employee salaries and supplies.  Fees and costs are established by statute. A portion of this “net income” is retained by the probate judge as his salary and the rest is paid to the state treasurer and becomes part of the Probate Court Administration Fund.  A sliding scale is used to determine what portion of net income is retained by the judge and what is paid into the fund: as a judge earns more net income, a proportionally smaller amount is retained as salary (CGS § 45a-92).  The maximum amount a probate court judge can earn under the sliding scale is around 75% of what a Superior Court judge earns a year.
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