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set  

You asked if any state law would allow for the continued operation of a substance abuse treatment facility, following acquisition by a new owner, and a subsequent decision by a town’s zoning authority that the facility is out of compliance with local regulation.  The substance abuse treatment facility at issue is licensed by the Department of Public Health and has a certificate of need (CON) from the Office of Health Care Access.

SUMMARY


There does not appear to be any specific statutory “override” of local zoning regulations that prohibit the operation of a substance abuse treatment facility in a town.  State law restricts the extent to which zoning commissions can exclude group homes and family day care homes from residential areas. 


Legislation was passed last year that establishes criteria for certain land or building uses to qualify as legal nonconforming uses.  While this law is rather specific in its application and does not appear to apply to the substance abuse facility situation, it does indicate a willingness of the legislature to address nonconforming uses.

COMMUNITY RESIDENCES FOR THE MENTALLY RETARDED AND THE MENTALLY ILL, FAMILY DAY CARE HOMES


Legislation has been adopted requiring zoning commissions to treat certain types of health-care and child-care related facilities no differently than single family homes in the zoning process.  For example, CGS § 8-3e(a) provides that a zoning regulation may not treat any licensed community residence housing six or fewer individuals with mental retardation and necessary staff persons in a manner different from any single family residence.  But, a community residence housing six or fewer individuals cannot be established within 1,000 feet of any other such residence without the approval of the municipality’s zoning authority (CGS § 8-3f).  The law allows a municipal resident, with the approval of the legislative body of the municipality, to petition the mental retardation commissioner to revoke the license of a community residence for noncompliance with the applicable statutes and regulations (CGS § 8-3e(b)).


State law also prohibits zoning regulations from excluding a community residence for mentally ill adults in any area which is zoned to allow structures containing two or more dwelling units (§ 8-3g).  For purposes of this law, “community residence” means a facility which houses the facility’s staff and eight or fewer mentally ill adults; is licensed by DPH; and provides supervised, structured group living activities and psychological rehabilitation and other support services to mentally ill adults discharged from a state-operated or licensed facility or referred by a physician specializing in psychiatry, or a licensed psychologist (§ 19a-507a).


Finally, the law prohibits any zoning regulation from treating any registered family day care home in a manner different from single or multifamily dwellings (§ 8-3j).

NONCONFORMING USES


In 1997 the legislature passed PA 97-296, which established criteria for certain land or building uses to qualify as legal nonconforming uses.  Under the act, a land or building use is deemed an existing legal nonconforming use and may continue when it (1) is on a parcel of at least 15 acres; (2) is not permitted by the municipality’s zoning regulations; (3) has been established and continued in reliance on the actions of the municipality; (4) has been in existence for 20 years before July 8, 1997, without any court action to enforce the regulations about its use; and (5) is included in the U.S. Office of Management and Budget’s 1987 edition of the standard industrial classification manual for numbers 1795, 2951, 3272, or 4953 (wrecking and demolition work, asphalt paving mixtures and blocks, concrete produces, and refuse systems businesses, respectively).  The act specifies that such existing legal nonconforming use is not exempt from other requirements of the statutes or any municipal ordinance.

TIMELINESS OF NOTIFICATION


In the case of the drug treatment facility, it appears that the town’s zoning offices knew at some point that the facility had been used for both alcoholic treatment (an allowed special exception under Avon’s zoning regulations) and drug treatment (not allowed).  But a determination that the facility was out of compliance with the zoning regulations was not made until after the new owner requested a statement from the zoning office that the facility complied with local zoning.  Failure to have timely notified the facility of its noncompliance and the continued reliance on the apparent legality of its operation with the town’s zoning regulations may be an avenue to pursue.
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