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File No. 81

Substitute House Bill No. 5695

House of Representatives, March 20, 1998. The
Committee on Judiciary reported through REP.
LAWLOR, 99th DIST., Chairman of the Committee on
the part of the House, that the substitute bill
ought to pass.

AN ACT CONCERNING CORPORATE LAW.

Be it enacted by the Senate and House of
Representatives in General Assembly convened:

Section 1. Section 33-742 of the general
statutes 1is repealed and the following is
substituted in lieu thereof:

(a) [The] SUBJECT TO SUBSECTION (e) OF THIS
SECTION, THE shareholders may remove one or more
directors with or without cause unless the
certificate of incorporation provides that
directors may be removed only for cause.

(b) If a director is elected by a voting
group of shareholders only the shareholders of
that voting group may participate in the vote to
remove him.

(c) [Tf] SUBJECT TO SUBSECTION (e) OF THIS
SECTION, (1) IF cumulative voting is authorized, a
director may not be removed if the number of votes
sufficient to elect him under cumulative voting is
voted against his removal, [. If] AND (2) IF
cumulative voting is not authorized, a director
may be removed only if the number of votes cast to
remove him exceeds the number of votes cast not to
remove him.

(d) A director may be removed by the
shareholders only at a meeting called for the
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purpose of removing him and the meeting notice
must state that the purpose, or one of the

purposes, of the meeting 1is removal of the
director.

(e) TIF THE CORPORATION HAS A CLASS OF VOTING
STOCK REGISTERED PURSUANT TO SECTION 12 OF THE

SECURITIES EXCHANGE ACT OF 1934, AS AMENDED FROM
TIME TO TIME, A DIRECTOR MAY NOT BE REMOVED
WITHOUT CAUSE AT ANY SPECIAL MEETING OF
SHAREHOLDERS HELD PURSUANT TO SUBDIVISION (2) OF
SUBSECTION (a) OF SECTION 33-696 WHICH IS HELD
WITHIN TWELVE MONTHS FOLLOWING (1) THE DATE A
PERSON NOT PREVIOUSLY AN INTERESTED SHAREHOLDER
BECOMES AN INTERESTED SHAREHOLDER, OR (2) THE DATE
ANY PERSON ANNOUNCES OR PUBLICLY DISCLOSES A PLAN,
PROPOSAL OR INTENTION TO PURSUE A TRANSACTION
WHICH WOULD RESULT IN SUCH PERSON BECOMING AN
INTERESTED SHAREHOLDER. FOR PURPOSES OF THIS
SUBSECTION, "INTERESTED SHAREHOLDER" MEANS
"INTERESTED SHAREHOLDER" AS DEFINED IN SECTION
33-843, AS AMENDED BY THIS ACT.

Sec. 2. Section 33-840 of the general
statutes 1is repealed and the following is
substituted in lieu thereof:

The terms used in sections 33-840 to 33-842,
inclusive, AS AMENDED BY THIS ACT, shall be
defined as follows:

(1) "Affiliate", including the term
"affiliated person", means a person that directly
or indirectly through one or more intermediaries,
controls, or is controlled by, or is under common
control with, a specified person.

(2) T"Associate", when used to indicate a
relationship with any person, means: (A) Any
domestic or foreign corporation or organization,

other than a corporation or a subsidiary of the
corporation, of which such person is an officer,
director, or partner or is, directly or
indirectly, the beneficial owner of ten per cent
or more of any class of equity securities; (B) any
trust or other estate in which such person has a
substantial beneficial interest or as to which
such person serves as trustee or in a similar
fiduciary capacity; and (C) any relative or spouse
of such person, or any relative of such spouse,
who has the same home as such person or who is a
director or officer of the corporation or any of
its affiliates.
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(3) "Beneficial owner", when used with
respect to any voting stock, means a person: (A)
That, individually or with any of its affiliates

or assoclates, beneficially owns voting stock
directly or indirectly; or (B) that, individually
or with any of its affiliates or associates, has:
(i) The right to acquire voting stock, whether
such right is exercisable immediately or only
after = the passage of time, pursuant to any
agreement, arrangement or understanding or upon
the exercise of conversion rights, exchange
rights, warrants or options, or otherwise; or (ii)
the right to vote or direct the voting stock
pursuant to any agreement, arrangement or
understanding; or (iii) the right to dispose of or
to direct the disposition of voting stock pursuant
to any agreement, arrangement or understanding; or
(C) that, individually or with any of its
affiliates or associates, has any agreement,
arrangement or understanding for the purpose of
acquiring, holding, voting or disposing of voting
stock with any other person that beneficially
owns, or whose affiliates or associates
beneficially own, directly or indirectly, such
shares of voting stock.

(4) "Business combination", when used with
respect to any corporation, means: (A) Any merger,
consolidation or share exchange of the corporation
or any subsidiary with (1) any interested
shareholder or (ii) any other domestic or foreign
corporation, whether or not itself an interested
shareholder, which is, or after the merger,
consolidation or share exchange would be, an
affiliate or associate of an interested
shareholder that was an interested shareholder
prior to the transaction; (B) any sale, lease,
exchange, mortgage pledge, transfer or other
disposition, other than in the usual and regular
course of business, in one transaction or a series
of transactions in any twelve-month period, to any
interested shareholder or any affiliate or
associate of any interested shareholder, other
than the corporation or any of its subsidiaries,
of any assets of the corporation or any subsidiary
having, measured at the time the transaction or
transactions are approved by the board of
directors of the corporation, an aggregate book
value as of the end of the corporation’s most
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recent fiscal quarter of ten per cent or more of
the total market value of the outstanding shares
of the corporation or of its net worth as of the
end of 1its most recent fiscal quarter; (C) the
issuance or transfer by the corporation, or any
subsidiary, in one transaction or a series of
transactions, of any equity securities of the
corporation or any subsidiary which have an
aggregate market value of five per cent or more of
the total market value of the outstanding shares
of the corporation to any interested shareholder
or any affiliate or associate of any interested
shareholder, other than the corporation or any of
its subsidiaries, except pursuant to the exercise
of warrants, rights or options to subscribe to or
purchase securities offered, issued or granted pro
rata to all holders of the voting stock of the
corporation or any other method affording
substantially proportionate treatment to the
holders of voting stock; (D) the adoption of any
resolution for the liquidation or dissolution of
the corporation or any subsidiary proposed by or
on behalf of an interested shareholder or any
affiliate or associate of any interested
shareholder, other than the corporation or any of
its subsidiaries; or (E) any reclassification of
securities, including any reverse stock split, or
recapitalization of the corporation, or any
merger, consolidation or share exchange of the
corporation with any of its subsidiaries which has
the effect, directly or indirectly, in one
transaction or a series of transactions, of
increasing by five per cent or more of the total
number of outstanding shares, the proportionate
amount of the outstanding shares of any class of
equity securities of the corporation or any
subsidiary which is directly or indirectly owned
by any interested shareholder or any affiliate or
associate of any interested shareholder, other
than the corporation or any of its subsidiaries.

(5) "Common stock" means any shares other
than preferred shares. .

(6) "CONTINUING DIRECTOR" MEANS (A) ANY
MEMBER OF THE BOARD OF DIRECTORS WHO IS NOT AN
AFFILIATE OR ASSOCIATE OF AN INTERESTED

SHAREHOLDER OR ANY OF ITS AFFILIATES, OTHER THAN
THE CORPORATION OR ANY OF ITS SUBSIDIARIES, AND
WHO WAS A DIRECTOR OF THE CORPORATION ON THE DATE
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IMMEDIATELY PRIOR TO THE EARLIER OF (i) THE DATE A
PERSON BECOMES AN INTERESTED SHAREHOLDER OR (ii)
THE DATE A PERSON ANNOUNCES OR PUBLICLY DISCLOSES
A PLAN, PROPOSAL OR INTENTION TO PURSUE A
TRANSACTION WHICH WOULD RESULT 1IN SUCH PERSON
BECOMING AN INTERESTED SHAREHOLDER, AND (B) ANY
SUCCESSOR TO SUCH CONTINUING DIRECTOR WHO IS NOT
AN AFFILIATE OR ASSOCIATE OF AN INTERESTED
SHAREHOLDER OR ANY OF ITS AFFILIATES, OTHER THAN
THE CORPORATION OR ANY OF ITS SUBSIDIARIES, AND
WAS RECOMMENDED OR ELECTED BY A MAJORITY OF THE
CONTINUING DIRECTORS AT A MEETING AT WHICH A
QUORUM CONSISTING OF A MAJORITY OF THE CONTINUING
DIRECTORS IS PRESENT.

[(6)] (7) "Control", 1including the terms
"controlling", "controlled by" and "under common
control with", means the possession, directly or

indirectly, of the power to direct or cause the
direction of the board of directors, the
management or the policies of a person, whether
through the ownership of voting securities, by
contract, or otherwise, and the beneficial
ownership of ten per cent or more of the voting
power of the voting stock of a corporation creates
a presumption of control.

[((7)] (8) "Corporation" or "domestic
corporation" means any corporation with capital
stock formed wunder the laws of this state before
or after January 1, 1961, including a real estate
investment trust.

[(8)] (9) "Equity security" means: (A) Any
share or similar security, certificate  of
interest, or participation in any profit-sharing
agreement, voting trust certificate or certificate
of deposit for a share of the corporation; (B) any
security convertible, with or without
consideration, into any share of the corporation,
or any warrant, right or option to subscribe to or
purchase any share of the corporation; or (C) any
put, call, straddle or other option or privilege
of buying any share of the corporation from or
selling any share of the corporation to another
without being bound to do so.

[(9)] (10) "Interested shareholder" means any
person, other than the corporation or any of its
subsidiaries, that is the beneficial owner,

directly or indirectly, of ten per cent or more of
the voting power of the outstanding shares of
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voting stock of the corporation, or is an
affiliate of the corporation and at any time
within the two-year period immediately prior to
the date in question was the beneficial owner,
directly or indirectly, of ten per cent or more of
the voting power of the then outstanding shares of
voting stock of the corporation. For the purpose
of determining whether a person is an interested
shareholder, the number of shares of voting stock
deemed to be outstanding shall include shares
deemed owned by the person through application of
subdivision (3) of this section but shall not
include any other shares of voting stock which may
be issuable to persons other than the person in
question pursuant to any agreement, arrangement or
understanding, or upon exercise of conversion
rights, exchange rights, warrants or options, or
otherwise.

[(10)] (11) "Market wvalue" as of any date
means: (A) In the case of shares of stock of a
corporation, the highest closing sale price during
the thirty-day period immediately preceding the
date in question of a share of such stock on the
composite tape for New-York-Stock-Exchange-listed
stocks, or, if such stock is not quoted on the
composite tape, on the New York Stock Exchange, or
if such stock is not listed on such exchange, on
the principal United States securities exchange
registered wunder the Securities Exchange Act of
1934 on which such stock is listed, or, 1if such
stock 1is not listed on any such exchange, the
highest closing bid quotation with respect to a
share of such stock during the thirty-day period
immediately preceding the date in question on the
National Association of Securities Dealers, Inc.
automated quotations system or any system then in
use, or, if no such quotations are available, the
fair market value on the date in question of a
share of such stock as determined by the board of
directors of the corporation in good faith; and
(B) in the case of property other than cash or
stock, the fair market value of such property on
the date in question as determined by the board of
directors of the corporation in good faith.

[(11)] (12) "Person" means a natural person,
company, partnership, foreign or domestic
corporation, limited 1liability company, trust,
unincorporated organization, government or any
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other entity or political subdivision, agency or
instrumentality of a government. The term also
includes two or more of the foregoing acting as a
partnership, 1limited partnership, syndlcate or
other group for the purpose of acqu1r1ng, holding,
voting or disposing of securities of an issuer.

[(12)] (13) "Share exchange" means an
exchange offer or any other exchange of securities
of a person for the voting stock of a corporation.

[(13)] (14) "Subsidiary" .means any
corporation of which wvoting stock having a
majority of the votes entitled to be cast is
owned, directly or indirectly, by the corporation.

[(14)] (15) "Voting stock" means shares of
capital stock of a corporation entitled to vote
generally in the election of directors.

Sec., 3. Section 33-842 of the general
statutes 1is repealed and the following is
substituted in lieu thereof:

(a) For purposes of subsection (b) of this
section:

(1) "Announcement  date" means the first
general public announcement of the proposal or
intention to make a proposal of the business
combination or its first communication generally
to shareholders of the corporation, whichever is
earlier;

(2) "Determination . date" .means . the date on
which an interested shareholder first became an
interested shareholder;

(3) "Valuation date" means: (A) TFor a
business combination voted upon by shareholders,
the later of the day prior to the date of the
shareholders vote or the date twenty days prior to
the consummation of the business combination; and
(B) for a business combination not voted wupon by
shareholders, the date of the consummation of the
business comblnation.

(b) The vote required by section 33-841 does
not apply to a business combination as defined in
subparagraph (A) of subdivision (4) of section
33-840, AS AMENDED BY THIS ACT, if each of the
follow1ng conditions is met:

(1) The aggregate amount of the cash and the
market value as of the valuation date of
consideration other than cash to be received per
share by holders of common stock of each class or
series in such business combination is at least
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equal to the highest of the following: (A) The
highest per share price, including any brokerage
commissions, transfer taxes and soliciting
dealers’ fees, paid by the interested shareholder
for any shares of common stock of the same class
or series acquired by it: (i) Within the two-year
period immediately prior to the announcement date
of the business combination; or (ii) in the
transaction in which it became an interested
shareholder, whichever is higher; or (B) the
market value per share of common stock of the same
class or series on the announcement date or on the
determination date, whichever is higher; or (Q)
the price per share equal to the market value per
share of common stock of the same class or series
determined pursuant to subdivision (1) (B) of this
subsection, multiplied by the fraction of: (i) The
highest per share price, including any brokerage
commission, transfer taxes and soliciting dealers’
fees, paid by the interested shareholder for any
shares of common stock of the same class or series
acquired by it within the two-year period
immediately prior to the announcement date, over
(ii) the market value per share of common stock of
the same class or series on the first day in such
two-year period on which the interested
shareholder acquired any shares of common stock.
(2) The aggregate amount of the cash and the
market value as of the valuation date of
consideration other than cash to be received per
share by holders of shares of any class or series
of outstanding stock other than common stock is at

least equal to the highest of the following: (A)
The highest per share price, including any
brokerage commissions, transfer taxes and

soliciting dealers’ fees, paid by the interested
shareholder for any shares of such class or series
of stock acquired by it: (i) Within the two-year
period immediately prior to the announcement date
of the business combination; or (ii) in the
transaction in which it became an interested
shareholder, whichever 1is higher; or (B) the
highest preferential amount per share to which the
holders of shares of such class or series of stock
are entitled in the event of any voluntary or
involuntary liquidation, dissolution or winding up
of the corporation; or (C) the market value per
share of such c¢lass or series of stock on the
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announcement date or on the determination date,
whichever is higher; or (D) the price per share
equal to the market value per share of such class
or series of stock determined pursuant to
subdivision (2) (C) of this subsection, multiplied
by the fraction of: (i) The highest per share
price, including any brokerage commissions,
transfer taxes and soliciting dealers’ fees, paid
by the interested shareholder for any shares of
any class or series of voting stock acquired by it
within the two-year period immediately prior to
the announcement date, over (ii) the market value
per share of the same class or series of voting
stock on the first day in such two-year period on
which the interested shareholder acquired any
shares of the same class or series of voting
stock.

(3) The consideration to be received by
holders of any class or series of outstanding
stock 1is to be in cash or in the same form as the
interested shareholder has previously paid for
shares of the same class or series of stock. If
the interested shareholder has paid for shares of
any class or series of stock with varying forms of
consideration, the form of consideration for such
class or series of stock shall be either cash or
the form used to acquire the largest number of
shares of such class or series of stock previously
acquired by it.

(4) (A) After the interested shareholder has
become an interested shareholder and prior to the
consummation of such business combination: (i)

There shall have been no failure to declare and
pay at the regular date therefor any full periodic
dividends, whether or not cumulative, on any
outstanding preferred stock of the corporation;
(ii) there shall have been no reduction in the
annual rate of dividends paid on any class or
series of stock of the corporation that is not
preferred stock, except as necessary to reflect
any subdivision of the stock; and an increase 1in
such annual rate of dividends as necessary to
reflect any reclassification, including any
reverse stock split, recapitalization,
reorganization or any similar transaction which
has the effect of reducing the number of
outstanding shares of the stock; and (iii) the
interested shareholder shall not have become the
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beneficial owner of any additional shares of stock
of the corporation except as part of the
transaction which resulted in such interested
shareholder becoming an interested shareholder or
by virtue of proportionate stock splits or stock
dividends. (B) The provisions of subdivisions
(4) (A) (1) and (4) (A) (ii) of this subsection do not
apply if no interested shareholder or an affiliate
or associate of the interested shareholder voted
as a director of the corporation in a manner
inconsistent with subdivisions (4) (A) (1) and
(4) (A) (ii) and the interested shareholder, within
ten days after any act or failure to act
inconsistent with subdivisions (4) (a) (i) and
(4) (A) (ii), notifies the board of directors of the
corporation in writing that the interested
shareholder disapproves thereof and requests in
good faith that the board of directors rectify
such act or failure to act.

(5) After the interested shareholder has
become an interested shareholder, the interested
shareholder shall not have received the benefit,
directly or indirectly, except proportionately as
a shareholder, of any loans, .advances, guarantee,
pledges or other financial assistance or any tax
credits or other tax advantages provided by the
corporation or any of its subsidiaries, whether in

anticipation of or in connection with such
business combination or otherwise.
(c) (1) Unless the certificate of

incorporation provides otherwise, whether or not
such business combinations are authorized or
consummated in whole or in part after June 4,
1984, or after the interested shareholder became
an interested shareholder, the requirements of
section 33-841 do not apply to Dbusiness
combinations that specifically, generally, or
generally by types, as to specifically identified
or unidentified existing or future interested
shareholders or their affiliates or associates,
have been approved or exempted therefrom by
resolution of the board of directors of the
corporation: (A) Within two months after June 4,
1984, or such earlier date as may be irrevocably
established by resolution of A MAJORITY OF the
[board of] directors WHO ARE CONTINUING DIRECTORS;
or (B) if involving transactions with a particular
interested shareholder or its existing or future
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affiliates or associates, at any time prior to the
time that the interested shareholder first became
an interested shareholder BY A RESOLUTION OF A
MAJORITY OF THE DIRECTORS WHO ARE CONTINUING
DIRECTORS; (2) unless by its terms a resolution
adopted under this subsection is made irrevocable,
it may be altered or repealed by [the board of
directors] A RESOLUTION OF A MAJORITY OF THE
DIRECTORS WHO ARE CONTINUING DIRECTORS, but this
shall not affect any business combinations that
have been consummated, or are the subject of any
existing agreement entered into, prior to the
alteration or repeal.

(d) Unless the certificate of incorporation
provides otherwise, the requirements of section
33-841 do not apply to any business combination
of: (1) A corporation which is not required to
file reports pursuant to Section 13 or 15(d) of
the Securities Exchange Act of 1934, as amended;
(2) a corporation whose original certificate of
incorporation has a provision or whose
shareholders adopt a certificate of incorporation
amendment after June 4, 1984, by a vote of the
holders of at least eighty per cent of the voting
power of the outstanding shares of the voting
stock of the corporation and the holders of at
least two-thirds of the voting power of the
outstanding shares of voting stock of the
corporation other than voting stock held by
interested shareholders of the corporation, or
affiliates or associates of interested
shareholders, expressly electing not to be
governed by sections 33-840 to 33-842, inclusive,
AS AMENDED BY THIS ACT; or (3) an investment
company registered under the Investment Company
Act of 1940.

(e) A business combination involving a
corporation that has a certificate of
incorporation provision which provides that a
business combination may be approved by an
affirmative vote of a lesser proportion of the
voting power of the outstanding shares of voting
stock of the corporation than the proportion
required by section 33-841 is subject to the
voting requirements of said section unless one of
the requirements or exemptions of subsection (b),
(c) or (d) of this section have been met.
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Sec. 4. Section 33-843 of the general
statutes 1is repealed and the following is
substituted in lieu thereof: :

For the purposes of sections 33-843 to
33-845, inclusiveL AS AMENDED BY THIS ACT:

(1) rAffiliate" means a person that directly,
or indirectly through one or more intermediaries,
controls, or is controlled by, or is under common
control with, a specified person.

(2) "Announcement date", when used in
reference to any business combination, means the
date of the first public announcement of the
final, definitive proposal for such business
combination.

(3) "Associate", when used to indicate a
relationship with any person, means (A) any
corporation or organization of which such person
is an officer or partner or is, directly or
indirectly, the beneficial owner of ten per cent
or more of any class of voting stock, (B) any
trust or other estate in which such person has at
least a ten per cent beneficial interest or as to
which such person serves as trustee or 1in a
similar fiduciary capacity, and (C) any relative
or spouse of such person, or any relative of such
spouse, who has the same home as such person.

(4) "Beneficial owner", when used with
respect to any voting stock, means a person:

(A) That, individually or with or through any
of its affiliates or associates, beneficially owns
such stock, directly or indirectly;

(B) That, individually or with or through any
of its affiliates or associates, has (i) the right
to acquire such stock, whether such right is
exercisable immediately or only after the passage
of time or upon the occurrence of a specified
event, pursuant to any agreement, arrangement or
understanding whether or not in writing, or upon
the exercise of conversion rights, exchange
rights, warrants or options, or otherwise;
provided, a person shall not be deemed the
beneficial owner of stock tendered pursuant to a
tender or exchange offer made by such person or
any of such person’s affiliates or associates
until such tendered stock is accepted for purchase
or exchange; (ii) the right to vote such stock
pursuant to any agreement, arrangement or
understanding whether or not in writing; provided,
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a person shall not be deemed the beneficial owner
of any stock under this subparagraph if the
agreement, arrangement or understanding to vote
such stock arises solely from a revocable proxy or
consent given in response to a proxy or consent
solicitation made in accordance with the
applicable rules and regulations under the
Exchange Act and 1is not then reportable on
Schedule 13D under the Exchange Act or any
comparable or successor report; or (iii) the right
to dispose of such stock pursuant to any
agreement, arrangement or understanding whether or
not in writing; or

(C) That, individually or with or through any
of its affiliates or associates, has any
agreement, arrangement or understanding whether or
not in writing for the purpose of acquiring,
except pursuant to a tender or exchange offer
until such tendered stock is accepted for purchase
or exchange as described in subparagraph (B) (i) of
this subdivision, holding, voting, except voting
pursuant to a revocable proxy or consent as
described in subparagraph (B) (ii) of this
subdivision, or disposing of such stock with any
other person that beneficially owns, or whose
affiliates or associlates beneficially own,
directly or indirectly, such stock.

- (5) "Business combination", when wused in
reference to any resident domestic corporation and
any interested shareholder of such resident
domestic corporation, means:

(A) Any merger or consolidation of such
resident domestic corporation or any subsidiary of
such resident domestic corporation with or into
(i) such interested shareholder or (ii) any other
corporation whether or not itself an interested
shareholder of such resident domestic corporation
which 1is, or after such merger or consolidation
would be, an affiliate or associate of such
interested shareholder;

(B) Any sale, lease, exchange, mortgage,
pledge, transfer or other disposition in one
transaction or a series of transactions to or with
such interested shareholder or any affiliate or
associate of such interested shareholder of assets
of such resident domestic corporation or any
subsidiary of such resident domestic corporation
(i) having an aggregate market value equal to ten
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per cent or more of the aggregate market value of
all the assets, determined on a consolidated
basis, of such resident domestic corporation, (ii)
having an aggregate market value equal to ten per
cent or more of the aggregate market value of all
the outstanding stock of such resident domestic
corporation, or (iii) representing ten per cent or
more of the earning power or net income,
determined on a consolidated basis, of such
resident domestic corporation, except pursuant to
a dividend or distribution paid or made pro rata
to all holders of common stock of such resident
domestic corporation and to all holders of any
other class of stock of such resident domestic
corporation entitled to participate with the
holders of common stock in the receipt of such
dividend or distribution;

(C) The issuance or transfer by such resident
domestic corporation or any subsidiary of such
resident domestic corporation in one transaction
or a series of transactions of any stock of such
resident domestic corporation or any subsidiary of
such resident domestic corporation which has an
aggregate market value equal to five per cent or
more of the aggregate market wvalue of all the
outstanding stock of such resident domestic
corporation to such interested shareholder or any
affiliate  or associate . of such interested
shareholder, except (i) pursuant to a dividend or
distribution paid or made pro rata to all holders
of common stock of such resident domestic
corporation and to all holders of any other class
of stock of such resident domestic corporation
entitled to participate with the holders of common
stock in the receipt of such dividend or
distribution, or (ii) pursuant to the exercise of
warrants or rights to purchase stock or pursuant
to the conversion of convertible securities;

(D) The adoption of any plan or proposal for
the complete or partial liquidation or dissolution
of such resident domestic corporation or any
subsidiary of such resident domestic corporation,
or declarations or payments of dividends and
distributions to the holders of stock of such
resident domestic corporation in any twelve-month
period having an aggregate market value of more
than five per cent of the aggregate market value
of all assets, determined on a consolidated basis,
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of such resident domestic corporation as of the
beginning of such twelve-month period, which plan
or proposal 1is, or declarations or payments are,
proposed by, or pursuant to any agreement,
arrangement or understanding whether or not in
writing with, such interested shareholder or any
affiliate or associate of such interested
shareholder, at any time following such interested
shareholder’s stock acquisition date;

(E) Any reclassification of securities
including, without limitation, any stock split,
stock dividend, or other distribution of stock in
respect of stock, or any reverse stock split, or
recapitalization of such resident domestic
corporation, or any merger or consolidation of
such resident domestic corporation with any
subsidiary of such resident domestic corporation,
or any other transaction whether or not with or
into or otherwise involving such interested
shareholder, which reclassification, merger,
consolidation or other transaction (i) has the
effect, directly or indirectly, of increasing the
proportionate share of the outstanding shares of
any class or series of voting stock or securities
convertible into voting stock of such resident
domestic corporation or any subsidiary of such
resident domestic corporation which is directly or
indirectly owned by such interested shareholder or
any affiliate or associate of such interested
shareholder, except as a result of immaterial
changes due to fractional share adjustments, and
(ii) is proposed by, or pursuant to any agreement,
arrangement or understanding whether or not in
writing with, such interested shareholder or any
affiliate or associate of such interested
shareholder at any time following such interested
shareholder’s stock acquisition date; or

(F) Any receipt by such interested
shareholder or any affiliate or associate of such
interested shareholder of the benefit, directly or
indirectly, except proportionately as a
shareholder of such resident domestic corporation,
of any loans, advances, guarantees, pledges or
other financial assistance or any tax credits or
other tax advantages provided by or through such
resident domestic corporation or any subsidiary of
such resident domestic corporation; provided, for
purposes of subparagraphs (A), (B) and (C) of this
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subdivision, a corporation, hereinafter referred
to as the "other corporation", which has entered
into a definitive agreement or an agreement in
principle or has an arrangement or understanding,
whether formal or informal, in writing or not,
with such resident domestic corporation or any
subsidiary of such resident domestic ' corporation
providing for any of the transactions contemplated
by subparagraphs (aA), (B) and (C) of this
subdivision between such resident domestic
corporation or any subsidiary of such resident
domestic corporation and the other corporation or
any subsidiary of the other corporation shall not
be deemed to be an associate of such interested
shareholder solely by reason of the fact that,
after the date of such definitive agreement or
agreement in principle or arrangement or
understanding or the date of the first public
announcement or disclosure of such transaction,
whichever 1is earlier, such interested shareholder
becomes, or after such transaction would become,
directly or indirectly, the beneficial owner of
ten per cent or more of any class of voting stock
of the other corporation.

(6) "CONTINUING DIRECTOR" MEANS (A) ANY
MEMBER OF THE BOARD OF DIRECTORS WHO IS NOT AN
AFFILIATE OR ASSOCIATE OF AN INTERESTED
SHAREHOLDER OR ANY OF ITS AFFILIATES, OTHER THAN
THE CORPORATION . OR ANY OF ITS SUBSIDIARIES, AND
WHO WAS A DIRECTOR OF THE CORPORATION ON THE DATE
IMMEDIATELY PRIOR TO THE EARLIER OF (i) THE DATE A
PERSON BECOMES AN INTERESTED SHAREHOLDER OR (ii)
THE DATE A PERSON ANNOUNCES OR PUBLICLY DISCLOSES
A PLAN, PROPOSAL OR INTENTION TO PURSUE A
TRANSACTION WHICH WOULD RESULT IN SUCH PERSON
BECOMING AN INTERESTED SHAREHOLDER, AND (B) ANY
SUCCESSOR TO SUCH CONTINUING DIRECTOR WHO IS NOT
AN AFFILIATE OR ASSOCIATE OF AN INTERESTED
SHAREHOLDER OR ANY OF ITS AFFILIATES, OTHER THAN
THE CORPORATION OR ANY OF ITS SUBSIDIARIES, AND
WAS RECOMMENDED OR ELECTED BY A MAJORITY OF THE
CONTINUING DIRECTORS AT A MEETING AT WHICH A
QUORUM CONSISTING OF A MAJORITY OF THE CONTINUING
DIRECTORS IS PRESENT.

[(6)] (7) "Control", including the terms
"controlling", "controlled by" and "under common
control with", means the possession, directly or

indirectly, of the power to direct or cause the
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direction of the management and policies of a
person, whether through the ownership of voting
stock, by contract or otherwise. A person’s
beneficial ownership of ten per cent or more of
the voting power of a corporation’s outstanding
voting stock shall create a presumption that such
person has control of such corporation.
Notwithstanding the foregoing, a presumption of
control shall not apply where such person holds
voting stock, in good faith and not for the
purpose of circumventing sections 33-843 to
33-845, inclusive, AS AMENDED BY THIS ACT, as an
agent, bank, broker, nominee, custodian or trustee
for one or more beneficial owners who do not
individually or as a group have control of such

corporation.

[(7)] (8) "Corporation" means any
corporation, whether domestic or foreign.

[(8)] (8) "Exchange Act" means the Act of
Congress known as the Securities Exchange Act of

1934, as the same has been or hereafter may be
amended from time to time.

[(9)] (10) "Interested shareholder", when
used in reference to any resident domestic
corporation, means any person, other than such
resident domestic corporation or any subsidiary of
such resident domestic corporation, that: (A) Is
the beneficial owner, directly or indirectly, of
ten per cent or more of the voting power of the
outstanding voting stock of such resident domestic
corporation; or (B) is an affiliate or associate
of such resident domestic corporation and at any
time within the five-year period immediately prior
to the date in question was the beneficial owner,
directly or indirectly, of ten per cent or more of
the voting power of the then outstanding voting
stock of such resident domestic corporation;
provided for the purpose of determining whether a
person is an interested shareholder, the number of
shares of voting stock of such resident domestic
corporation deemed to be outstanding shall include
shares deemed to be beneficially owned by the
person but shall not include any other unissued
shares of voting stock of such resident domestic
corporation which may be issuable pursuant to any
agreement, arrangement or understanding, or upon
exercise of conversion rights, warrants or
options, or otherwise.
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[(10)] (11) "Person" means a natural person,
company, partnership, foreign or domestic
corporation, limited 1liability company, trust,

unincorporated organization, government or any
other entity or political subdivision, agency or
instrumentality of a government. The term also
includes two or more of the foregoing acting as a
partnership, limited partnership, syndicate, joint
venture or other formal or informal group for the
purpose of acquiring, holding, voting or disposing
of securities of an issuer.

[(11)] (12) "Resident domestic corporation"
means an issuer of voting stock which: (A) Is
organized under the laws of this state; and (B)

has its principal executive offices or significant
business operations located in this state or has a
significant financial relationship with one or
more businesses located in this state; provided no
resident domestic corporation shall cease to be a
resident domestic corporation by reason of events
occurring or actions taken while such resident
domestic corporation is subject to the provisions

of sections 33-843 to 33-845, inclusive, AS
AMENDED BY THIS ACT.

[(12)] (13) "Stock" means: (A) Any stock or
similar security, any certificate of interest, any

participation in any profit-sharing agreement, any
voting trust certificate or any certificate of
deposit for stock; and (B) any security
convertible, with or without consideration, into
stock, or any warrant, call or other option or
privilege of buying stock without being bound to
do so, or any other security carrying any right to
acquire, subscribe to or purchase stock.

[(13)] (14) "Stock acquisition date", with
respect to any person and any resident domestic
corporation, means the date that such person first
becomes an interested shareholder of such resident
domestic corporation.

[(14)] (15) "Subsidiary" of any resident
domestic corporation means any other corporation
of which voting stock, having a majority of the
voting power of the outstanding voting stock of
such other corporation, is owned, directly or
indirectly, by such resident domestic corporation.

[(15)] (16) "Voting stock" means shares of
capital stock of a corporation entitled to vote
generally in the election of directors.
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Sec. 5. Section 33-844 of the general
statutes 1is repealed and the following is
substituted in lieu thereof:

(a) Except as provided 1in section 33-845,
notwithstanding anything to the contrary in
sections 33-840 to 33-845, inclusive, AS AMENDED
BY THIS ACT, no resident domestic corporation
shall engage in any business combination with any
interested shareholder of such resident domestic
corporation for a period of five years following
such interested shareholder’s stock acquisition
date unless such business combination or the
purchase of stock made by such interested
shareholder on such interested shareholder’s stock
acquisition date is approved by [the board of] A
MAJORITY OF THE directors of such resident
domestic corporation WHO ARE CONTINUING DIRECTORS
and by a majority of the nonemployee directors of
which there shall be at least two, prior to such
interested shareholder’s stock acquisition date.

(b) TIf a good faith proposal is made in
writing to the board of directors of a resident
domestic corporation regarding a business
combination, the board of directors shall respond,
in writing, within forty-five days or such shorter
period, 1if any, as may be required by the Exchange
Act, setting forth its reasons for its decision
regarding such proposal. If a good faith proposal
to purchase stock is made in writing to the board
of directors of a resident domestic corporation,
the board of directors, unless it responds
affirmatively in writing within forty-five days or
such shorter period, if any, as may be required by
the Exchange Act, shall be deemed to have
disapproved such stock purchase.

(c) The provisions of this section shall be
in addition to any other provisions of the general
statutes which apply to such business combination.

Sec. 6. This act shall take effect from its
passage and shall be applicable to any special
meeting of shareholders or any action taken by a
board of directors on or after said date.

STATEMENT OF LEGISLATIVE COMMISSIONERS: The
prefatory language for section 1, which had been
inadvertently omitted, was added and in subsection
(e) of section 1 "SECURITIES EXCHANGE ACT" was
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885 substituted for "SECURITIES AND EXCHANGE ACT" for
886 accuracy.

887 JUD COMMITTEE VOTE: YEA 28 NAY 8 JFS-LCO
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"THE FOLLOWING FISCAL IMPACT STATEMENT AND BILL
ANALYSIS ARE PREPARED FOR THE BENEFIT OF MEMBERS OF THE
GENERAL ASSEMBLY, SOLELY FOR PURPOSES OF INFORMATION,
SUMMARIZATION AND EXPLANATION AND DO NOT REPRESENT THE
INTENT OF THE GENERAL ASSEMBLY OR EITHER HOUSE THEREOF
FOR ANY PURPOSE."

* k k % %

FISCAL IMPACT STATEMENT - BILL NUMBER sHB 5695

STATE IMPACT See Explanation Below

MUNICIPAL IMPACT See Explanation Below

STATE AGENCY(S) Treasurer’'s Office, Secretary of
the State

EXPLANATION OF ESTIMATES:

STATE AND MUNICIPAL IMPACT: The bill potentially
results 1n a loss of asset value for state and
municipal retirement systems investments in companies
incorporated in Connecticut. The degree of 1loss of
investment value cannot be determined but could be
significant if Wall Street investors consider this bill
a threat and a form of government intervention in the
free market. The actual magnitude of the impact will be
determined by the securities market, which determines
the trading price of stocks of companies.

The value of the State Employees’ Retirement Fund and
Teachers’ "Retirement Fund investment in Connecticut
incorporated companies is $13.5 million (market value)
in seven Connecticut companies as of the week ending
March 20, 1998. The total value of all investments in
the combined pensions is $17.0 billion.

The bill is not expected to have a fiscal impact on
commercial recording functions at the Secretary of the
State’s Office (S0S).

* ok ok X %
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OLR BILL ANALYSIS
HB 5685
AN ACT CONCERNING CORPORATE LAW

SUMMARY : This bill makes it harder to achieve a
hostile takeover of Connecticut publicly traded
corporations. A hostile takeover involves a merger or
other combination between a corporation and another
entity which is opposed by the corporation’s board of
directors and management.

The bill, wunder certain circumstances, prohibits
shareholders from removing a director at a special
meeting within 12 months after a person (corporate or
natural) acquires 10% of a Connecticut corporation’s
stock or reveals his intention to do so (see
BACKGROUND-~-"Interested Shareholder").

Two laws protect against a hostile takeover by an
interested shareholder. One requires a super majority
approval of shareholders; the other imposes a five-year
waiting period. Each law contains various exemptions
including the prior approval of the target company’s
board of directors. The bill eliminates the ability of
an entity contemplating a takeover to avoid these
requirements by calling a special meeting to oust the
current board of directors and replace it with a board
that favors the takeover. It does so by stripping the
power of any newly elected board to approve the
transaction and thus avoid the protection of these two
laws.

The bill applies to any special meeting of shareholders
or any action taken by a board of directors on or after
its effective date.

EFFECTIVE DATE: Upon passage

FURTHER EXPLANATION

Removal Of Directors By Shareholders

Under current law, shareholders may remove directors
with or without cause at a special meeting they call
for this purpose, unless the corporation’s certificate
of incorporation allows directors to be removed only
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for cause.

The bill establishes a special rule for publicly traded
corporations (those with a class of voting stock
registered with the Securities and Exchange
Commission). It prohibits shareholders from removing
directors without cause at a special meeting held
within 12 months following the date (1) a person
becomes an interested shareholder of that corporation
for the first time or (2) a person announces or
publicly discloses a plan or intention to pursue a
transaction that would result in his becoming an
interested shareholder.

Super Majority Shareholder Approval

By law, a corporation may not enter into mergers,
consolidations, or certain other business combinations
with an interested shareholder without the approval of
its board of directors and the affirmative vote of at
least:

1. 80% of the wvoting power of the corporation’s
outstanding shares of voting stock, and

2. 66 2/3% of the voting power of its outstanding
shares not directly or indirectly controlled
by the interested shareholder.

The law establishes several exceptions to this approval
requirement. The bill alters one of these exceptions.

By law, a business combination with a particular
interested shareholder that has been approved by a
resolution of the corporation’s board before the person
becomes an interested shareholder is exempt from this
requirement. The bill instead permits this exemption
only if approved by a majority of the directors who are
continuing directors.

Continuing Director

The bill defines a continuing director as one who is
not an affiliate or associate of an interested
shareholder or any of his affiliates, and who was a
director immediately before the earlier of the date a
person: {l) becomes an interested shareholder or (2)
announces or publicly discloses a plan or intention to
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pursue a transaction that would result in his becoming
an interested shareholder. A continuing director is
also a successor to such a director who 1is not an
affiliate or associate of an interested shareholder or
any of his affiliates and was recommended or elected by
a majority of the continuing directors at a meeting at
which a quorum consisting of the continuing directors
is present.

Five-Year Waiting Period

The law prohibits certain Connecticut corporations from
engaging in mergers, consolidations,. liquidations, or
other specified business combinations with any
interested shareholders for five years after the person
becomes an interested shareholder.

The law exempts business combinations with an
interested shareholder if the business combination or
stock purchase that makes a person an interested
shareholder was approved by the board of directors of
the target corporation and by a majority of the
nonemployee directors before the person became an
interested shareholder. Instead, the bill exempts a
business combination if it or such stock purchase was
approved by a majority of the board’'s continuing
directors and a majority of the nonemployee directors.

BACKGROUND

Interested Shareholder

By 1law, an "interested shareholder" includes any
person, other than the corporation or its subsidiary,
that is:

1. the beneficial owner of at least 10% of the
voting power of the corporation’s outstanding
shares of voting stock or

2. a corporate affiliate who at any time within
the two years preceding the date in question
was beneficial owner of at least 10% of the
voting power of the corporation’s outstanding
shares of voting stock.

Affiliates and Associates
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An "affiliate" or "affiliated person" means a person
that directly or indirectly controls, is controlled by,
or 1s under common control of a specified person. The
term "associate," when wused to indicate a relationship
with any person, means:

1. any foreign or domestic corporation or other
organization of which such person is an

officer, director or partner, or the
beneficial owner of at least 10% of any class
of stock;

2. any trust or estate in which such person has a
substantial beneficial interest or to which
such person serves as trustee or fiduciary;
and

3. any relative or spouse of such person, or any
relative of such spouse with the same home or
who 1is a director or officer of the
corporation or its affiliate.

COMMITTEE ACTION
Judiciary Committee

Joint Favorable Report
Yea 28 Nay 8



