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File No. 426

Substitute House Bill No. 5073

House of Representatives, April 8, 1998. The
Committee on Judiciary reported through REP.
LAWLOR, 99th DIST., Chairman of the Committee on
the part of the House, that the substitute bill
ought to pass.

AN ACT CONCERNING NUISANCE ABATEMENT AND QUALITY
OF LIFE.

Be it enacted by the Senate and House of
Representatives in General Assembly convened:

Section 1. (NEW) (a) For the purposes of this
act, a person creates or maintains a public
nuisance if such person erects, establishes,
maintains, uses, owns or leases any building or
place for any of the purposes enumerated in

subdivisions (1) to (8), inclusive, of subsection
(c) of this section, or for any other illegal
purpose.

(b) The state may bring an action to abate a
public nuisance involving any real property,
commercial or vresidential, including single or
multifamily dwellings, provided there have been
arrests, seizures or incidences of conduct

documented by a law enforcement officer on the
property for three or more of the offenses or
violations enumerated in subdivisions (1) to (8),
inclusive, of subsection (c) of this section
within the three hundred sixty-five days preceding
commencement of the action and it appears that the
illegal conduct constituting a public nuisance 1is
a continuing or ongoing activity.



2 File No. 426

(c) (1) Prostitution under section 53a-82,
53a-83, 53a-84, 53a-85, 53a-86, 53a-87, 53a~88 or
53a-89 of the general statutes.

(2) Promoting an obscene performance or
obscene material under section 53a-194, 53a-196,
53a-196a or 53a-196b of the general statutes, or
child pornography under section 53a-196c¢ or
53a-196d of the general statutes.

(3) Professional gambling or transmission of
gambling information wunder section ©53-278b or

53-278d of the general statutes. Nothing in this
section shall prevent the state from also
proceeding against gambling premises under section
53-278e of the general statutes.

(4) Offenses for the sale of controlled
substances, possession of controlled substances
with intent to sell, or maintaining a drug factory
under section 2la-277, 2l1la-278 or 2la-278a of the
general statutes, or chronic use of the property
by persons possessing controlled substances under
section 21a-279 of the general statutes. Nothing
in this section shall prevent the state from also
proceeding against property under section 2l1a-259
or 54-36h of the general statutes.

(5) TIllegal liquor sales under chapter 545 of
the general statutes.

(6) Criminal violations of the zoning laws,
under section 8-12 or 8-12a of the general
statutes.

(7) Violations of the inciting injury to
persons or property law under section 53a-179a of
the general statutes.

(8) Maintaining a motor vehicle chop shop
under section 14-149a of the general statutes.

Sec. 2. (NEW) (a) The Chief State’s Attorney
or a deputy chief state’s attorney, state’s
attorney or assistant or deputy assistant state’s
attorney may file with the court a summons and
complaint requesting that the court enter orders
to abate any public nuisance as established
pursuant to section 1 of this act. The state shall
submit with the summons and complaint an affidavit
and any other evidence tending to show that a
public nuisance within the meaning of this act
exists.

(b) Such a nuisance proceeding shall be
deemed a civil action in equity and wvenue shall
lie in the superior court for the judicial
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district within which the real property alleged to
constitute a public nuisance 1is 1located. The
summons may be signed by a clerk of the court or
his assistant and shall notify the defendant to
appear before the court, at a place and time named
in the notice, which shall be not less than seven
nor more than fourteen days after service.

(c) The record owner of the real property,
any person claiming an interest of record pursuant
to a bona fide mortgage, assignment of lease or
rent, lien or security in the property, and any
lessee or tenant whose identity is known and whose
conduct is alleged to have contributed to the
public nuisance shall be made a defendant to the
action, except that the state may exempt as a
defendant any owner, lienholder, assignee, lessee,
tenant or resident who cooperates with the state
in making bona fide efforts to abate the nuisance
or any tenant or resident who has been factually
uninvolved in the conduct contributing to such
nuisance. Service shall be made by leaving a copy
of the summons and complaint with each defendant,
or at his usual place of abode, if 1t 1s known.
Where the defendant is a corporation, service
shall be made by leaving a copy of the summons and
complaint with any officer of such corporation or
with its designated agent for process. Service of
process upon any defendant may be made by an
inspector of the Division of Criminal Justice or a
local or state police officer.

(d) The complaint shall also name as
defendant the real property where the public
nuisance is alleged to have taken place,

describing it both by its street address and in
the same manner as described in the municipal land
records. In rem jurisdiction shall be obtained
over the real property where it is alleged the
public nuisance has taken place by posting a copy
of the summons and complaint on any outside door
to the premises.

(e) Where the state’s complaint alleges, and
its supporting affidavit and any other evidence
establish probable cause to believe, that personal
property located upon the real property is used to
commit or facilitate a public nuisance, the court
may authorize the officers serving the summons and
complaint to enter onto the real property and make
and return to court an inventory of such personal
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property. Preparation of this inventory may
include the taking of photographs, measurements or
diagrams or the making of a videotape, if this is
reasonably necessary to document the identity and
location of the property. The court may also enter
an order prohibiting any person from destroying,
altering or removing any of the personal property.

(£) After in rem jurisdiction is obtained
over the property, the state may file wupon the
municipal land records a notice to the effect that
a nuisance proceeding is pending.

(g) Each defendant shall file an answer to
the state’s summons and complaint not later than
the 1initial hearing date. This answer shall not
take the form of a general denial but shall
address specifically the allegations in the
state’s complaint.

(h) At the initial hearing the court may
continue the case for discovery or may schedule
the case for an evidentiary hearing. For any
defendant who fails to appear the court may enter
a default. Following an evidentiary showing by the
state in support of the relief requested, which
may include affidavits or the testimony of
witnesses, the court may enter a judgment upon the
default with such orders as appear reasonably
necessary to abate the public nuisance. Any
defendant against whom a default judgment has been
entered shall be sent notice of the judgment by
the state and may move to reopen the judgment in
accordance with section 52-212 of the general

statutes. For any defendant who fails to file an
answer to the state’s complaint the court may
order such sanctions as justice requires,

including deeming the allegations in the state’s
complaint as admitted.

(1) At the initial hearing, or at any
subsequent hearing date, the court may, upon
motion by the state or any defendant, enter such
interim orders as justice requires either to abate
the public nuisance or to protect the property
rights of a defendant.

(3) At the evidentiary hearing wupon the
nuisance complaint, the state shall have the
burden of proving by clear and convincing evidence
that a public nuisance upon the real property
exists. If the state presents clear and convincing
evidence that there have been arrests, seizures or
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incidences of conduct on the property documented
by a law enforcement officer for three or more
offenses or violations enumerated in subdivisions
(1) to (8), inclusive, of subsection (c) of
section 1 of this act, within the three hundred
sixty-five days preceding commencement of the
action, there shall be a rebuttable presumption of
a public nuisance. Any defendant may offer
evidence by way of an affirmative defense that he
has taken reasonable steps to abate the nuisance,
but has been unable to abate the nuisance due to
operation of law. Where the state has alleged that
personal property has been used to commit or
facilitate a public nuisance, the state shall have
the burden of proving by c¢lear and convincing
evidence that the personal property has been used
in this manner.

Sec. 3. (NEW) (a) In any proceeding to abate
a public nuisance, the state may request such
remedies or relief as are reasonably necessary to

abate the nuisance including, but not limited to,
injunctive relief, appointment of a receiver of
rents, orders for repairs or alterations to the
real property or for an order directing the
closing of the property. In any such action the
court may enter any orders necessary and proper to
abate the nuisance. Where the state applies for a
closing order, the court shall balance the rights
of innocent tenants or residents against the need
for «closing, and shall 1limit the scope of a
closing order to minimize dispossession or
dislocation of innocent tenants or residents,
unless continued occupation of the property
constitutes a clear and present danger to public
health, safety or welfare, within the meaning of
subsection (a) of section 5 of this act. In any
case where dispossession or dislocation of
innocent tenants or residents 1is necessary to
abate the nuisance, the court may impose the
reasonable costs of relocating such tenants or
residents upon any defendant. The court shall
retain jurisdiction over the case until it appears
that the nuisance has been abated permanently.

(b) In addition to any other remedies or
relief, the state may request that the court
impose a civil penalty against any defendant with
an interest in the real property, where it appears
that such defendant was a principal or an
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accomplice in the illegal conduct constituting the
public nuisance, in an amount not to exceed one
thousand dollars for each day the nuisance is
found to have existed. Upon recovery, such penalty
shall be deposited in the General Fund.

(c) Where the state alleges that any
defendant with an interest in the real property
was a principal or an accomplice in illegal
conduct constituting a public nuisance, as defined
in subdivisions (1) to (8), inclusive, of section
1 of this act, the state may request a penalty in
an amount of one thousand dollars for each day the
nuisance is found to have existed. Upon recovery,
such penalty shall be deposited in the General
Fund.

(d) In any nuisance proceeding, the state may
request that the court make an award to reimburse
the state, any municipality, or any law
enforcement agency for the reasonable costs of
investigation, prosecution and any extraordinary
expenses incurred in abating the public nuisance.
The state shall submit an affidavit and such other
documents as the court directs in support of a
request for award of costs.

(e) Where the court finds that personal
property has been used to commit or facilitate a
public nuisance, or where the court has entered
judgment against a defendant who owns such
personal property in default of appearance, the
court may direct the state to seize the personal

property. Where the personal property 1s a
valuable prize, the court shall order its sale at
public auction by the Commissioner of

Administrative Services or his designee. The net
proceeds of any sale, if any, after deduction of
any allowable expenses, shall be deposited in the
General Fund. Where it appears that the personal
property has no marketable wvalue, constitutes a
hazard, or is contraband, the court may order its
disposal by destruction.

(f) The court may authorize the state or its
agents to make any repairs or alterations to the
real property to bring it into compliance with
applicable state and local building, fire, health,
housing or similar codes. The court shall award
the state the actual costs of any such repairs or
alterations.
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(g) The court may enter an order authorizing
the state to close the real property, where this
is necessary to abate a public nuisance. The state
shall post a copy of any court order to close the
real property on any outside door to the premises.
The order shall include a notice that any person
who removes, mutilates or defaces the closing
order may be punished, upon conviction, by a fine
not to exceed two hundred fifty dollars or by
imprisonment of fifteen days, or both.

(h) At any time after entry of an order
closing the real property a defendant with an
interest in the property may apply to the court to
have the closing order vacated, wupon a factual
showing credited by the court either that conduct
constituting a public nuisance upon the real
property has ceased and is unlikely to reoccur,
that steps have been taken to prevent a nuisance
from continuing and these steps are likely to
prove effective, or that closing of the real
property is no longer required to prevent a public
nuisance. Prior to any decision on a defendant’'s
application to vacate a closing order, a defendant
shall afford to the state a reasonable opportunity
to inspect the real property to verify that the
public nuisance has been abated, and the court
shall provide the state with chance to be heard to
contest the defendant’s factual claims.

(i) Where the court vacates a closing order,
it may condition its decision on the defendant
posting a bond in an amount not to exceed the
assessed value of the real property as surety
against recurrence of the public nuisance.

(J) Where the court finds that real property
constitutes a public nuisance and enters a final
judgment, that judgment and any orders and relief
the court may order shall constitute a lien on the
real property, and a copy of the judgment and
orders may be filed on the 1land records in the
town where such property is located. At any time
after the entry of judgment, a defendant may move
the court to modify any order or to remove the
lien on the real property. An order may be
modified or the lien may be removed, where the
defendant makes a factual showing credited by the
court that: (1) All court orders have been
complied with, that any named persons have ceased
any illegal conduct constituting a public nuisance
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upon the real property and that the nuisance has
abated and 1is wunlikely to reoccur; (2) the
defendant wishes to sell the real property to an
identified bona fide purchaser for value whose
proposed use for the real property will not
constitute a public nuisance; or (3) the defendant

has demolished or razed any buildings, structures
or features upon the real property capable of
supporting a public nuisance. Prior to any

decision on a defendant’s application to vacate a
final order or remove a lien, the defendant shall
afford the state a reasonable opportunity to
inspect the real property to verify that the
public nuisance has been abated, and the court
shall provide the state with an opportunity to be
heard to contest the defendant’s factual claims.
(k) After one hundred eighty days from entry
of an order closing real property, where it
appears that a nuisance continues to exist upon
the property and no defendant has taken
substantial steps to abate that nuisance, or it
appears that the property is abandoned, the state
may apply to the court for an order condemning the
real property and ordering transfer of title to
the state, or a municipality, or a community
action agency, as defined by section 17b-885 of
the general statutes, or a charitable
organization, within the meaning of subdivision
(1) of section 2la-190a of the general statutes.
The court shall schedule a hearing and shall order
the state to serve notice on any defendant with an
interest in the property and on the proposed
beneficiary of the condemnation. At the hearing,
the state shall have the burden of proving by
clear and convincing evidence that the real
property is subject to condemnation. The court
shall afford to any defendant the opportunity to
present evidence to contradict or rebut the
state’s claim. Where the court finds that the real
property is subject to condemnation, it shall
inquire of the proposed beneficiary of the
condemnation to satisfy itself that the
beneficiary is ready, willing and able to take
title to the real property subject to any recorded
mortgage, lien or encumbrance, and that the
beneficiary is prepared to repair or rehabilitate
the property, to use it in such a way as to abate
any public nuisance, or to demolish or raze any
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buildings, structures or features upon the
property that tend to promote a nuisance. The
court may then order condemnation of the real
property and enter judgment transferring title to
the beneficiary. Where the real property is
condemned and transferred to a beneficiary, the
court shall also order that the lien filed on the
municipal land records pursuant to subsection (j)
of this section and subsection (d) of section 6 of
this act be removed.

(1) Any person who intentionally violates any
court order entered in final judgment of a public
nuisance proceeding under this act shall be fined
five hundred dollars or be imprisoned not more
than six months, or both.

Sec. 4. (NEW) (a) Where the real property is
a rental property and a lawful dwelling, residence
or sleeping place for a person or persons, the
court may, upon application by the state, appoint
a receiver to manage and operate the property
during the pendency of the proceeding. The
receiver shall have such powers and duties as the
court may direct, including, but not limited to:
(1) Collecting and holding all rents due from
tenants; (2) leasing or renting any part of the
real property; (3) making or authorizing other
persons to make repairs necessary to maintain the
property; (4) providing for the security of the
real property, including the hiring of a guard or
watchman; {(5) prosecuting or defending suilts at
law arising from management of the property,
including retaining counsel; and (6) spending
rents collected from the real property in the
exercise of the receiver'’s powers and duties. The
receiver, prior to appointment, shall promise, on
oath or affirmation, to discharge his duties
faithfully and honestly, and shall file with the
clerk of the court a bond with such surety as the
court orders as guarantee for the faithful
performance of his duties. Following appointment,
the receiver shall keep complete written records,
including records of all receivership funds on
deposit and records itemizing all receipts and
expenditures.

(b) The receiver’s accounts shall be open to
inspection by any defendant having an ownership
interest in the real property, the state or the
court.
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(c) Upon motion by any defendant having an
interest in the real property or the state, or
upon 1its own motion, the court may direct the
receiver to render a periodic accounting to the
court. A copy of any order to the receiver for a
periodic accounting shall be sent to the
receiver’s surety.

(d) A receiver shall act until the conclusion
of the nuisance proceeding, or until removed by
the court or discharged by his own motion or by a
motion by any defendant or the state. Upon the
termination of the receivership, the receiver
shall render to the court a final accounting of
all funds pertaining to the real property on
deposit, as well as records of receipts and
expenditures. The receiver shall deliver ledgers,
records and the receiver’s files and notes
pertaining to any litigation or claim arising out
of management of the real property to any person
designated by the court.

Sec. 5. (NEW) (a) At any time during the
pendency of an action to abate a public nuisance,
where it appears that wuse of the real property
constitutes a clear and present danger to the
public health, safety or welfare, the state may
apply to the court or, if the c¢ourt 1s not in
session, to any judge of the Superior Court, for
an ex parte restraining order directing the
defendants to cease and desist from any conduct
constituting a nuisance, or to take such steps as
will prevent a nuisance from continuing. Where it
appears that an order temporarily closing the real
property is necessary to prevent a danger to the
public health, safety or welfare, the court or
judge may enter such an order. The state shall
provide an affidavit and any other evidence with
its application for a temporary restraining order
reciting those facts tending to show that a clear
and present danger to the public health, safety or
welfare exists. Where the court or judge finds
that a clear and present danger to the public
health, safety or welfare exists and grants an ex
parte order based on the state’s application, the
court’s order shall also specify a place and time
at which the defendants may be heard, not later
than five business days after entry of the order,
and shall direct the state to serve a copy of the
application and the temporary restraining order,
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and the state’s supporting affidavit upon each
defendant, unless such affidavit is ordered sealed
by the court or judge. A copy of the state’s
application and the temporary restraining order
shall be posted on any outside door to the real
property.

(b) Where the state’s application alleges,
and 1ts supporting affidavit and any other
evidence establish probable cause to believe, that
personal property located upon the real property
is used to commit or facilitate a public nuisance,
the officers serving the temporary restraining
order shall enter onto the real property and shall
make and return to court an inventory of such
personal property. Preparation of this inventory
may include the taking of photographs,
measurements or diagrams or the making of a
videotape, if this is reasonably necessary to
document the identity and location of the
property.

(c) At any hearing on a temporary restraining
order, the scope of the hearing shall be limited
to whether a «c¢lear and present danger to the
public health, safety or welfare requiring a
restraining order exists. If the order 1is
contested by a defendant, the state shall have the
burden of showing by clear and convincing evidence
that a danger to public health, safety or welfare
exists.

(d) Any person who intentionally violates a
temporary restraining order issued pursuant to
this section shall be fined not more than one
thousand dollars or imprisoned not more than six
months, or both, in addition to any other
punishment prescribed by law.

(e) At any time, a defendant may apply to the
court to have a temporary restraining order
vacated, wupon a factual showing credited by the
court either that conduct constituting a public
nuisance upon the real property has ceased and is
unlikely to reoccur, that steps have been taken to
prevent a nuisance from continuing and these steps
are likely to prove effective, or that closing of
the real property is no longer required to prevent
a danger to public health, safety or welfare.
Prior to any decision on a defendant’s application
to wvacate a temporary restraining order, a
defendant shall afford to the state a reasonable
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opportunity to inspect the real property to verify
that a danger to public health, safety or welfare
no longer exists, and the court shall provide the
state with an opportunity to be heard to contest
the defendant’s factual claims.

(£) Where the court wvacates a temporary
restraining order during the pendency of a public
nuisance action, its order shall include a

provision authorizing the state to enter onto the
real property, periodically and without notice,
for the purpose of ascertaining whether a public
nuisance has resumed.

(g) Where the court vacates a temporary
restraining order, it may condition its decision
on the defendant posting a bond in an amount not
to exceed the assessed value of the real property
as surety against recurrence of a clear and
present danger to the public health, safety and
welfare upon the real property.

Sec. 6. (NEW) {(a) The state may use an
inspector of the Division of Criminal Justice or a
state or municipal police officer to assist in the
enforcement of any court order in a public
nuisance proceeding.

(b) In any public nuisance proceeding, the
conduct and liability of any officer, agent or
employee of a defendant shall be imputed to such
defendant, including a corporate entity.

(c) In any public nuisance proceeding, an
order by the court closing the real property shall
not be deemed to pass dominion, title, possession
or control over the real property to the state.

(d) In any public nuisance proceeding, any
monetary penalty imposed by the court on a
defendant with an ownership interest in the real
property and any award of costs to the state shall
constitute a lien on the real property, and may be
recorded as such on the land records in the town
where the property is located. In addition, the
state may, at its election, bring suit against a
defendant to collect any monetary penalty or award
of costs.

Sec. 7. (NEW) Availability to the state of
other remedies at law or equity shall not prevent
the granting of relief under this act.

Sec. 8. This act shall take effect from its
passage.
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* % * * %

"THE FOLLOWING FISCAL IMPACT STATEMENT AND BILL
ANALYSIS ARE PREPARED FOR THE BENEFIT OF MEMBERS OF THE
GENERAL ASSEMBLY, SOLELY FOR PURPOSES OF INFORMATION,
SUMMARIZATION AND EXPLANATION AND DO NOT REPRESENT THE
INTENT OF THE GENERAL ASSEMBLY OR EITHER HOUSE THEREOF
FOR ANY PURPOSE."

* k * *x %

FISCAL IMPACT STATEMENT - BILIL NUMBER sHB 5073

STATE IMPACT Cost, Revenue Galn, Minimal Cost,
Can Be Absorbed, see explanation
below

MUNICIPAI, IMPACT Minimal Cost, Revenue Gain,

Potential Avoidance of Grand List
Reductions, see explanation below

STATE AGENCY (S) Judicial Department, Department of
Criminal Justice, Department of
Administrative Services, Criminal
Justice Agencies

EXPLANATION OF ESTIMATES:

STATE AND MUNICIPAL TIMPACT: The bill would result in a
cost to the Division of Criminal Justice in order to
handle the proceedings specified in the bill. The
Division would reguire additional staff resources
including a prosecutor, paralegal and secretary. The
agency has indicated that the O0Office of Policy and
Management has made a grant of $143,000 available to
the agency to accomplish this. It should be noted that
these costs and those associated with state and local
police can be reimbursed from civil penalty proceeds
under the bill. Net proceeds to the state would be
deposited in the General Fund. The bill would also
result 1in a cost to the Judicial Department for
additional court hearings and procedures. Without
additional funding, these costs can be absorbed by
diverting resources from other cases.

The bill also establishes various criminal penalties
relating to the bill’s procedures. This would result in
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additional costs for the criminal justice system that
can be absorbed within normal budgetary resources.

To the extent that the bill’s remedies or relief are
successful in abating public nuisances on real property
thus avoiding subsequent deterioration, abandonment or
demolition, potential municipal grand 1list reductions
could be avoided.

* * % *x %

OLR BILIL ANALYSIS
sHB 5073

AN ACT CONCERNING NUISANCE ABATEMENT AND QUALITY OF
LIFE

SUMMARY: This bill authorizes the chief state’'s
attorney, a state’'s attorney, or a deputy or assistant
state’s attorney to bring an action to abate certain
public nuisances involving any real property and
establishes abatement procedures. Under the bill, a
public nuisance is created whenever a person erects,
establishes, maintains, wuses, owns, or leases any
building or place for any illegal activity, including
those activities enumerated in the bill. But the
state’s authority to abate a nuisance applies only when
the offenses listed in the bill have been committed.

Under existing law unchanged by the bill,
municipalities may define, prohibit, and abate all
nuisances and their causes and all things detrimental
to the health, morals, safety, convenience, and welfare
of the people 1living within their boundaries. The
municipalities may make the owner of any property where
a nuisance exists incur the expense of stopping it.

The bill specifies that the availability of other legal
or equitable remedies does not prevent courts from
granting the relief it authorizes.

EFFECTIVE DATE: Upon passage

FURTHER EXPLANATION

Public Nuisance (Sec. 1)
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The bill authorizes the state to bring an action to
abate a public nuisance on commercial or residential
property, including multifamily dwellings. The court
retains jurisdiction over the case until the nuisance
appears permanently abated. The state cannot bring the
action unless, within the vyear preceding the action,
there have been at least three arrests, seizures, or
police-documented incidents involving the following
offenses and the illegal activity appears to be
ongoing:

1. prostitution;

2. promoting obscene performances or material, or
child pornography;

3. illegal professional gambling or gambling
information transmission;

4, selling, possessing with intent to sell, and
producing illegal drugs, or chronic use of the
property by people possessing illegal drugs;

5. illegally selling liquor;

6. criminally violating zoning laws;

7. inciting injury to people or property; and
8. running a vehicle chop shop.

The bill provides that its provisions do not prohibit
the state from bringing any other action against
property where illegal gambling or drug use occurs.

Defendants in a Nuisance Abatement Action (Secs. 2 (c),
(d), and (f))

People. The state must bring an action for abatement

against (1) the property owner of record; (2) any
person claiming interest in the property, including a
bona fide mortgagee, lease or rent assignee, and lien

or security holder; and (3) any lessee or tenant whose
identity is known and whose conduct is alleged to have
contributed to the nuisance. But the state can exempt
any owner, lienholder, assignee, 1lessee, tenant or
resident who cooperates with the state in making bona
fide efforts to stop the nuisance or any tenant or
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resident who has not been involved in the public
nuisance.

Property. The state must also name the real property
where the nuisance allegedly exists as a defendant and
describe it (1) by 1its street address and (2) as it
appears in municipal land records. It establishes that
in proceedings against property jurisdiction must be
obtained by posting a copy of the summons and complaint
on any outside door of the premises. After 1in rem
jurisdiction is obtained, the state’s attorney can file
a notice that a nuisance complaint is proceeding on the
property’s municipal records.

Legal Procedures (Secs. 2 (a) to (3))

The Dbill allows the state to file a summons and
complaint asking a court to order the nuisance to stop.
The state must file an affidavit and any evidence that
shows the nuisance exists.

The bill sets numerous procedural requirements and
makes other procedures permissible. Specifically, it:

1. makes the nuisance proceeding a civil action
in equity;

2. gives wvenue to the court located in the
judicial district where the real property is
located;

3. permits a court clerk or his assistant to sign

the summons;

4. requires the summons to notify the defendant
to show up at the court at a specified place
and time between seven and 14 days after

service;

5. requires service to be made by leaving a copy
of the summons and complaint with each
defendant, or where he wusually lives, if
known;

6. allows service on any corporate defendant to

be made by leaving a summons and complaint
copy with any corporation officer or
designated agent for process;
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10.

11.

12.

13.

14.

15.

16.
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allows a Division of Criminal Justice
inspector or a local or state police officer
to serve process;

requires defendants to file an answer to the
complaint that specifically address the
complaint’s allegations by the initial hearing
date;

allows the court to enter any sanctions
against a defendant who does not file an
answer to the complaint, including deeming
that he admits the state’s allegations;

allows the court to permit discovery at the
initial hearing or to schedule the case for an
evidentiary hearing;

allows the court to enter a default judgment
against any defendant who does not show up for
a hearing;

allows the court to enter a default judgment
that sets reasonable measures to stop the
nuisance after the state presents evidence, by
affidavit or testimony, in support of the
relief sought;

requires the court to send any defendant
against whom a default Jjudgment has been
entered notice (a) of the judgment and (b)
that he may move to reopen the case within
four months upon a showing of reasonable cause
or that a good defense existed at the time of
the action and that he was prevented from
appearing by mistake, accilident, or some other
reasonable cause;

allows the court to enter interim orders to
stop the nuisance or protect a defendant’'s
property rights;

requires the state to prove by clear and
convincing evidence that a public nuisance
exists in an evidentiary hearing;

establishes a rebuttable presumption that a
public nuisance exists 1if the state presents
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clear and convincing evidence of three or more
police-documented arrests, seizures or
incidences of illegal conduct on the property
within the year preceding the action;

17. allows a defendant to enter as an affirmative
defense evidence that he took reasonable steps
to stop the nuisance, but that existing law
prevented him from being successful in
stopping it; and

18. requires the state to prove by clear and
convincing evidence that personal property has
been used to commit or help commit a public
nuisance.

Personal Property used to Commit Nuisance (Sec. 2 (e))

The bill allows the court to authorize the officers
serving the summons and complaint to enter the property
and return an inventory of personal property to the
court if the complaint alleges and supporting evidence
establishes probable cause that the property contains
personal property used to commit or help commit a
public nuisance. The inventory can include photographs,
measurements, diagrams, or videotapes if it is
reasonably necessary to document the identity and
location of the property. The court can enter an order
barring anyone from destroying, altering, or removing
any personal property used to commit the nuisance.

Remedies (Sec. 3)

The bill authorizes the state to request the court to
impose any remedies or relief reasonably necessary to
abate the nuisance including, injunctive relief, an
order to close the property, civil penalties, property
repairs and alterations, and costs. The court may enter
any order necessary and proper to abate the nuisance.

Closings (Sec. 3 (a) and (g)). The court may authorize
the state to close real property if a «closing is
necessary to abate the nuisance. But before ordering a
property closed, the court must balance the right of
any innocent tenants or residents against the need for
the closing. The court must minimize the dispossession
or dislocation of innocent occupants unless continued
occupation constitutes a clear and present danger to
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public health, safety, or welfare. If the court does
order the property closed, it may impose the cost of
relocating innocent occupants on the defendant.

The court must include in the closure order a notice
that its removal, mutilation, or defacement 1is
punishable by 15 days imprisonment, a fine of up to
$250, or both. The state must post the court order on
the outside door of the premises.

Civil Penalties (Secs. 3 (b and (c)). The court may
impose a civil penalty agailnst any defendant with an
interest in the real property if it appears that the
defendant was a principal or an accomplice in the
nuisance activities. The penalty is up to $1,000 a day
for each day the nuisance exists and, if collected,
must be deposited in the General Fund (see COMMENT) .

Repairs or Alterations (Sec. 3 (f)). The court may
authorize the state or 1its agents to make repairs or
alterations to the property 1in an attempt to bring it
into compliance with applicable state and local
building, fire, health, housing, or similar codes. The
court must award the state the cost of making these
repairs and alterations.

Costs (Sec. 3 (d)). The court may order that the
defendant reimburse the state, or any municipality or
law enforcement agency for reasonable investigation and
prosecution costs and any extraordinary expenses
incurred in abating the nuisance. The state must give
the court any documents that it directs in support of
any request for an award, including an affidavit.

Remedy for Residential Rental Property (Sec. 4)

The bill authorizes the court to appoint a receiver to
manage and operate residential rental property that is
the subject of a nuisance action. The receiver must
have any powers and duties the court directs, including
to:

1. collect and hold all rents;
2. lease or rent any part of the property;

3. authorize or make necessary repairs;
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4. secure the property, including hiring a guard
or watchman;

5. prosecute or defend suits arising from
property management, including by hiring an
attorney; and

6. spend rent collected from the property to
exercise his powers and duties.

Prior to appointment, the receiver must promise under
oath or affirmation to discharge his duties faithfully
and honestly and must post a bond with surety as
directed by the court to guarantee the faithful
performance of such duties. The receiver must keep
complete written records, including records of all
receivership funds on deposit and records itemizing all
receipts and expenditures. The receiver’s accounts must
be open to the defendants with a property interest, the
state, and the court. The court, upon its own motion of
that of a defendant with a property interest, may order
the receiver to make a periodic accounting to the
court. The court must send a copy of any order for such
an accounting to the receiver'’'s surety.

A recelver must act until the nuisance proceedings end,
the court removes him, or he is discharged by his own
motion or that of the defendant or the state. Once the
receivership is terminated, the receiver must give the
court a final accounting of all funds on deposit
pertaining to the property and records of receipts and
expenditures. The receiver must deliver to any person
the court designates ledgers, records, and the
receiver’s files and notes on any litigation or claim
arising out of property management.

Vacating an Order to Close (Sec. 3 (h))

The bill authorizes a defendant with an interest in
property that has been closed to apply at any time for
an order to vacate the «c¢losing. The defendant must
show, in a manner credited by the court, that the
nuisance activity has ceased and is unlikely to
reoccur, that steps have been taken that are likely to
prevent a nuisance from continuing, or that closing the
property is no longer required to prevent the nuisance.
Before the court acts on the defendant’s application,
the defendant must give the state a reasonable
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opportunity to inspect the real property and the court
must give the state the opportunity to contest the
defendant’s claim.

The court may condition any order to vacate the closing
on the defendant posting a bond against the recurrence
of the nuisance. The bond may be valued at up to the
assessed value of the property.

Transferring Title of Closed Property (Sec. 3 (k))

The state may apply for an order condemning and
transferring the title to <c¢losed property if, within
180 days after the court enters its order, it appears
that the property is abandoned or that the nuisance
still exists and that the defendant has not taken
substantial steps to stop 1it. The title may be
transferred to the state, a municipality, community
action agency, or charitable organization.

The court must schedule a hearing and order the state
to give notice to any defendant with a property
interest and the proposed beneficiary. The state has
the burden of proving by clear and convincing evidence
that the property is subject to condemnation. The court
must give any defendant the opportunity to rebut the
state’s claim.

If the court finds that the property is subject to
condemnation, it must then determine if the beneficiary
is ready, willing, and able to take title subject to
any recorded mortgage, 1lien, or encumbrance. The court
must also determine that the beneficiary is prepared to
repair or rehabilitate the property, use it in a way to

stop the nuisance, or to demolish or raze any
buildings, structures, or features that promote a
nuisance.

After the hearing, the court may order the property
condemned and transfer title to the beneficiary. The
court must also order that the 1lien filed on the
municipal land records be removed.

Public Nuisance Judgment Constitutes a Lien (Sec. 3
(7))

The court’s final Jjudgment that a public nuisance
exists plus any order or relief it enters constitutes a
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lien on the property and may be filed on the land
records in the town where the property is located.

Modifying a Court Order or Removing a Lien (Sec. 3 (j))

A defendant may ask the court to modify an order or
remove a lien at any time after final judgment. The
court may grant the motion if it finds, by sufficient
evidence that:

1. all court orders have been complied with, all
named parties have stopped engaging in
nuisance activities, and the nuisance has

abated and is unlikely to reoccur;

2. the defendant wishes to sell the property to a
bona fide purchaser for value who intends to
use it in a way that does not constitute a
nuisance; or

3. the defendant has torn down any buildings,
structures, or features capable of supporting
a nuisance on the property.

Before granting the defendant’s motion, the defendant
must allow the state a reasonable opportunity to verify
that the nuisance has stopped and the court must give
the state an opportunity to contest the defendant’s
claims.

Enforcement and Violating a Final Judgment (Sec. 3(1)
and 6(a))

The bill authorizes the state to use a Division of
Criminal Justice Inspector or a state or municipal
police officer to assist in enforcing any public
nuisance court order. Any person who intentionally
violates a final Jjudgment must be imprisoned for up to
six months, fined $500, or both.

Exparte Restraining Order (Sec. 5)

The bill authorizes the state, during the pendency of a
public nuisance abatement action, to seek an exparte
restraining order (order for one party), and a court or
judge to grant it, where it appears that use of the
property constitutes a clear and present danger to
public health, safety, and welfare. The application
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maybe made to the court, or if not in session, to any
Superior Court judge.

The bill requires the state to provide an affidavit and
any other evidence reciting the facts tending to show
that a clear and present danger exists.

A court order granting the restraining order must
specify a place and time for the defendant to be heard
on the matter within five business days after the order
is entered. The court must direct the state to serve a
copy of the order wupon each dependent, as well as a
copy of the supporting affidavit, unless court or judge
orders the affidavit sealed. The bill also requires
that a copy of the application and order be posted on
any outside door to the property.

The bill requires officers servicing the order on the
defendant to enter onto the property and make and
return to court an inventory of personal property
whenever the state’s application alleges, and its
supporting affidavit and any other evidence
establishes, probable cause to believe that personal
property located there is used to commit or facilitate
a public nuisance. The inventory may include
photographs, measurements, diagrams, or a videotape if
reasonably necessary to document the property’s
identity and location (5 (c)).

The hearing’s scope is limited to whether a clear and
present danger to the public health, safety, or welfare
requiring a restraining order exists. If contested, the
state has the burden of showing by clear and convincing
evidence that a danger to public health, safety, or
welfare exists (5 (¢)).

Anyone intentionally violating a temporary restraining
order is subject to imprisonment for up to six months,
a fine of up to $1,000, or both (5 (4)).

Application to Vacate Temporary Restraining Order (Sec.
6 (e) (f) and (g))

The bill allows defendants to apply at any time to have
a temporary restraining order vacated. The court may
vacate the order upon a factual showing accepted by the
court either that:
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1. conduct constituting a public nuisance has
ceased and is unlikely to recur, steps have
been taken to prevent a nuisance from

continuing, and these steps are likely to
prove effective; or

2. closing of the property is no longer required
to prevent a danger to public health, safety,
or welfare.

Before the court can make a decision, the defendant
must give the state a reasonable chance to verify that
a danger to public health, safety, or welfare no longer
exists, and the court must give the state a chance to
contest the defendant’s claims.

The bill reguires that any court order vacating a
temporary restraining order include a provision
authorizing the state to enter into the property,
periodically and without notice, to determine whether a
public nuisance has resumed. The bill authorizes the
court to condition its decision to vacate on the
defendant’s posting a bond in an amount up to the
property’s assessed value as surety against a
recurrence of a clear and present danger to the public
health, safety, and welfare.

Public Nuisance Proceedings (Sec. 6)

In any public nuisance proceeding:

1. the conduct and 1liability of the defendant’s
officers, agents, and employees are imputed to
the defendant, including a corporation;

2. a court order closing the property cannot be
deemed to pass title, possession, or control
of the property to the state; and

3. any monetary penalty and award of costs to the
state constitutes a 1lien on the property, and
may be recorded on the land records in the
town where the property is located. 1In
addition, the state may sue the defendant to
collect the penalty and costs.

COMMENT
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Civil Penalties

The bill contains two, almost identical, subsections on
the imposition of civil penalties when a defendant is a
principal or accomplice in nuisance activities.
Subsection (b) of Section 3 allows the state to ask for
civil penalties when the defendant is involved 1in
"illegal conduct constituting the public nuisance." As
pointed out in the summary, public nuisance is broadly
defined, but the state’s authority to abate is limited
to eight specific types of illegal conduct. Subsection
(c) of Section 3 allows the state to ask for civil
penalties in the cases it is authorized to bring.

COMMITTEE ACTION
Judiciary Committee

Joint Favorable Substitute
Yea 39 Nay O



