WOOJoOuUuTkWNER

File No. 264

Substitute House Bill No. 5296

House of Representatives, April 1, 1998. The
Committee on Environment reported through REP.
STRATTON, 17th DIST., Chairman of the Committee on
the part of the House, that the substitute bill
ought to pass.

AN ACT CONCERNING WATER RESOURCE PROGRAMS OF THE
DEPARTMENT OF ENVIRONMENTAL PROTECTION.

Be it enacted by the Senate and House of
Representatives in General Assembly convened:

Section 1. Subsections (b) and (c) of section
22a-430 of the general statutes are repealed and
the following is substituted in lieu thereof:

(b) The commissioner, at least thirty days
before approving or denying a permit application
for a discharge, shall publish once in a newspaper
having a substantial circulation in the affected
area notice of (1) the name of the applicant; (2)
the location, volume, frequency and nature of the
discharge; (3) the tentative decision on the
application, and (4) additional information the
commissioner deems necessary to comply with the
federal Clean Water Act (33 USC 1251 et seq.).
There shall be a comment period following the
public notice during which period interested
persons and municipalities may submit written
comments. After the comment period, the
commissioner shall make a final determination
either that (A) such discharge would not cause
pollution of any of the waters of the state, in
which case he shall issue a permit for such
discharge, or (B) after giving due regard to any
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proposed system to treat the discharge, that such
discharge would cause pollution of any of the
waters of the state, in which case he shall deny
the application and notify the applicant of such
denial and the reasons therefor, or (C) the
proposed system to treat such discharge will
protect the waters of the state from pollution, in
which case he shall, except as provided pursuant
to subsection (j) of this section, require the
applicant to submit plans and specifications and
such other information as he may require and shall
impose such additional conditions as may be
required to protect such water, and if the
commissioner finds that the proposed system to
treat the discharge, as described by the plans and
specifications or such other information as may be
required by the commissioner pursuant to
subsection (j) of this section, will protect the
waters of the state from pollution, he shall
notify the applicant of his approval and, when
such applicant has installed such system, in full
compliance with the approval thereof, the
commissioner shall issue a permit for such
discharge, or (D) the proposed system to treat
such discharge, as described by the plans and
specifications, will not protect the waters of the
state, in which case he shall promptly notify the
applicant that its application is denied and the
reasons therefor. The commissioner shall, by
regulations adopted in accordance with the
provisions of chapter 54, establish procedures,
criteria and standards as appropriate for
determining if (i) a discharge would cause
pollution to the waters of the state and (ii) a
treatment system is adequate to protect the waters
of the state from pollution. Such procedures,
criteria and standards may include schedules of
activities, prohibitions of practices, operating
and maintenance procedures, management practices
and other measures to prevent or reduce pollution
of the waters of the state, provided the
commissioner in adopting such procedures, criteria
and standards shall consider best management
practices. The regulations shall specify the
circumstances under which procedures, criteria and
standards for activities other than treatment will
be required. For the purposes of this section,
"best management practices" means those practices
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which reduce the discharge of waste into the
waters of the state and which have been determined
by the commissioner to be acceptable based on, but
not limited to, technical, economic and
institutional feasibility. Any person who or
municipality which is aggrieved by a decision of
the commissioner [and whose] WHERE AN application
has not been given a public hearing shall have the
right to a hearing and an appeal therefrom in the
same manner as provided in sections 22a-436 and
22a-437. Any person who or municipality which is
aggrieved by a decision of the commissioner [and
whose] WHERE AN application has been given a
public hearing shall have the right to appeal as
provided in section 22a-437. The commissioner may,
by regulation, exempt certain categories, types or
sizes of discharge from the requirement for notice
prior to approving or denying the application if
such category, type or size of discharge is not
likely to cause substantial pollution. The
commissioner may hold a public hearing prior to
approving or denying any application if in his
discretion the public interest will be best served
thereby, and he shall hold a hearing upon receipt
of a petition signed by at 1least twenty-five
persons. Notice of such hearing shall be published
at least thirty days before the hearing in a
newspaper having a substantial circulation in the
area affected.

(c) The permits issued pursuant to this
section shall be for a period not to exceed five
years, except that any such permit shall be
subject to the provisions of section 22a-431. Such

permits: (1) Shall specify the manner, nature and
volume of discharge; (2) shall require proper
operation and maintenance of any pollution
abatement facility required by such permit; (3)

may be renewable for periods not to exceed five
years each 1in accordance with procedures and
requirements established by the commissioner; and
(4) shall be subject to such other requirements
and restrictions as the commissioner deems
necessary to comply fully with the purposes of
this chapter, the federal Water Pollution Control
Act and the federal Safe Drinking Water Act. An
application for a renewal of a permit which
expires after January 1, 1985, shall be filed with
the commissioner at least one hundred eighty days
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before the expiration of such permit. The
commissioner, at least thirty days before
approving or denying an application for renewal of
a permit, shall publish once in a newspaper having
substantial c¢irculation in the area affected,
notice of (A) the name of the applicant; (B) the
location, volume, frequency and nature of the
discharge; (C) the tentative decision on the
application, and (D) such additional information
the commissioner deems necessary to comply with
the federal Clean Water Act (33 USC 1251 et seq.).
There shall be a comment period following the
public notice during which period interested
persons and municipalities may submit written
comments. After the comment period, the
commissioner shall make a final determination that
(i) continuance of the existing discharge would
not cause pollution of the waters of the state, in
which case he shall renew the permit for such
discharge, or (ii) continuance of the existing
system to treat the discharge would protect the
waters of the state from pollution, in which case
he shall renew a permit for such discharge, (iii)
the continuance of the existing system to treat
the discharge, even with modifications, would not
protect the waters of the state from pollution, in
which case he shall promptly notify the applicant
that its application is denied and the reasons
therefor, or (iv) modification of the existing
system or installation of a new system would
protect the waters of the state from pollution, in
which case he shall renew the permit for such
discharge. Such renewed permit may include a
schedule for the completion of the modification or
installation to allow additional time for
compliance with the final effluent limitations in
the renewed permit provided (I) continuance of the
activity producing the discharge is in the public
interest; (II) the interim effluent limitations in
the renewed permit are no less stringent than the
effluent limitations in the previous permit; and
(ITI) the schedule would not be inconsistent with
the federal Water Pollution Control Act. No permit
shall be renewed unless the commissioner
determines that the treatment system adequately
protects the waters of the state from pollution.
Any person who or municipality which is aggrieved
by a decision of the commissioner [and whose]
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WHERE AN application for a renewal has not been
given a public hearing shall have the right to a
hearing and an appeal therefrom in the same manner
as provided in sections 22a-436 and 22a-437. Any
person who or municipality which is aggrieved by a
decision of the commissioner [and whose] WHERE AN
application for a renewal has been given a public
hearing shall have the right to appeal as provided
in section 22a-437. Any category, type or size of
discharge that is exempt from the requirement of
notice pursuant to subsection (b) of this section
for the approval or denial of a permit shall be
exempt from notice for approval or denial of a
renewal of such permit. The commissioner may hold
a public hearing prior to approving or denying an
application for a renewal if in his discretion the
public interest will be best served thereby, and
he shall hold a hearing upon receipt of a petition
signed by at least twenty-five persons. Notice of
such hearing shall be published at least thirty
days before the hearing in a newspaper having a
substantial circulation in the area affected.

Sec. 2. Section 22a-436 of the general
statutes is repealed and the following is
substituted in lieu thereof:

Each order to abate pollution issued under
section 22a-428 or 22a-431 or decision [to deny]
under subsection (b) or (c) of section 22a-430
shall be sent by certified mail, return receipt

requested, to the subject of such order or
decision [to deny] and shall be deemed issued upon
deposit in the mail. Any person who or

municipality which is aggrieved by any such order
or decision [to deny an application] without prior
hearing under subsection (b) OR (c) of section
22a—430_,__ AS AMENDED BY SECTION 1 OF THIS ACT, may,
within thirty days from the date such order or
decision 1is sent, request a hearing before the
commissioner. The commissioner shall not grant any
request for a hearing at any time thereafter.
After such hearing, the commissioner shall
consider the facts presented to him by the person
or municipality, including, but not limited to,
technological feasibility, shall consider the
rebuttal or other evidence presented to or by him,
and shall then revise and resubmit the order to
the person or municipality, or inform the person
or municipality that the previous order has been
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affirmed and remains in effect. The request for a
hearing as provided for in this section or a
decision under subsection (b) OR (c) of section
22a-430, AS AMENDED BY SECTION 1 OF THIS ACT, made
after a public hearing shall be a condition
precedent to the taking of an appeal by the person
or municipality under the provisions of section
22a-437, AS AMENDED BY SECTION 3 OF THIS ACT. The
commissioner may, after the hearing provided for
in this section, or at any time after the issuance
of his order, modify such order by agreement or
extend the time schedule therefor if he deems such
modification or extension advisable or necessary,
and any such modification or extension shall be
deemed to be a revision of an existing order and
shall not constitute a new order. There shall be
no hearing subsequent to or any appeal from any
such modification or extension.

Sec. 3. Subsection (a) of section 22a-437 of
the general statutes is repealed and the following
is substituted in lieu thereof:

(a) Any person who or municipality which is
aggrieved by a decision under subsection (b) OR
(c) of section 22a-430, AS AMENDED BY SECTION 1 OF
THIS ACT, or by any order of the commissioner
other than an order under section 22a-6b, to abate
pollution may, after a hearing by the commissioner
as provided for in sec¢tion 22a-436 or subsection
(b) OR (¢) of section 22a-430, AS AMENDED BY
SECTION 1 OF THIS ACT, appeal from the final
determination of the commissioner based on such
hearing to the Superior Court as provided in
chapter 54. Such appeal shall have precedence in
the order of trial as provided in section 52-192.

Sec. 4. Section 22a-40 of the general
statutes, as amended by section 5 of public act
97-289, is amended by adding subsection (c) as
follows:

(NEW) (c) Any dredging or any erection,
placement, retention or maintenance of any
structure, £ill, obstruction or encroachment, or
any work incidental to such activities, conducted
by a state agency, which activity is regulated
under sections 22a-28 to 22a-35, inclusive, as
amended, or sections 22a-359b to 22a-363f,
inclusive, as amended, shall not require any
permit or approval under sections 22a-36 to
22a-45, inclusive, as amended.
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Sec. 5. Section 22a-359 of the general
statutes 1is repealed and the following is
substituted in lieu thereof:

(a) The Commissioner of Environmental
Protection shall regulate dredging and the
erection of structures and the placement of fill,
and work incidental thereto, in the tidal, coastal
or navigable waters of the state waterward of the
high tide line OR IN NONTIDAL NAVIGABLE WATERS,
WATERWARD OF THE ORDINARY HIGH WATER MARK. Any
decisions made by the commissioner pursuant to
this section shall be made with due regard for
indigenous aquatic life, fish and wildlife, the
prevention or alleviation of shore erosion and
coastal flooding, the use and development of
adjoining uplands, the improvement of coastal and
inland navigation for all vessels, including small
craft for recreational purposes, the use and
development of adjacent lands and properties and
the interests of the state, including pollution
control, water quality, recreational use of public
water and management of coastal resources, with
proper regard for the rights and interests of all
persons concerned.

(b) After consultation with the Commissioner

of Transportation, the Commissioner of
Environmental Protection may consider any sunken
or grounded vessel, scow, lighter or similar

structure 1lying within the tidal, coastal or
navigable waters of the state to be an
encroachment subject to the provisions of this
section and sections 22a-360 to [22a-363]
22a-363f, inclusive, AS AMENDED.

(c) As used 1In this section and sections
22a-360 to [22a-363] 22a-363f, inclusive, AS
AMENDED, "high tide 1line" means a line or mark
left upon tide flats, beaches, or along shore
objects that indicates the intersection of the
land with the water’s surface at the maximum
height reached by a rising tide. The mark may be
determined by (1) a line of o0il or scum along
shore objects, (2) a more or 1less continuous
deposit of fine shell or debris on the foreshore
or berm, (3) physical markings or characteristics,
vegetation lines, tidal gauge, or (4) by any other
suitable means delineating the general height
reached by a rising tide. The term includes spring
high tides and other high tides that occur with
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periodic frequency but does not include storm
surges in which there is a departure from the
normal or predicted reach of the tide due to the
piling up of water against a coast by strong winds
such as those accompanying a hurricane or other
intense storm. AS USED IN THIS SECTION AND
SECTIONS 22a-360 TO 22a-363f, INCLUSIVE, AS
AMENDED, "NAVIGABLE WATERS" MEANS RIVERS, STREAMS,
COVES AND WATERCOURSES WITH A DIRECT SURFACE
CONNECTION FROM LONG ISLAND SOUND TO THE FIRST
MANMADE OR PERMANENT OBSTRUCTION TO UPSTREAM
NAVIGATION AND WHICH ARE PHYSICALLY CAPABLE OF
SUPPORTING WATER-BORNE TRAFFIC, AND "ORDINARY HIGH
WATER MARK" WITH RESPECT TO NONTIDAL WATERS, MEANS
A LINE ON SHORE ESTABLISHED BY THE FLUCTUATIONS OF
WATER AND INDICATED BY PHYSICAL CHARACTERISTICS
SUCH AS A CLEAR, NATURAL LINE IMPRESSED ON THE
BANK, SHELVING, CHANGES IN THE CHARACTER OF SOIL,
DESTRUCTION OF TERRESTRIAL VEGETATION, THE

PRESENCE OF LITTER AND DEBRIS, OR OTHER
APPROPRIATE MEANS THAT CONSIDER THE
CHARACTERISTICS OF THE SURROUNDING AREAS.

Sec. 6. Section 22a-342 of the general
statutes is repealed and the following is

substituted in lieu thereof:
The commissioner shall establish, along any
tidal or inland waterway or flood-prone area

considered for stream clearance, channel
improvement or any form of flood control or flood
alleviation measure, lines beyond which, in the
direction of the waterway or flood-prone area, no
obstruction, [or] encroachment OR HINDRANCE shall
be placed by any person, [firm or corporation,
public or private] AND NO SUCH OBSTRUCTION,

ENCROACHMENT OR HINDRANCE SHALL BRE MAINTAINED BY
ANY PERSON unless authorized by said commissioner.
The commissioner shall issue or deny permits upon
applications for establishing such encroachments
based upon his findings of the effect of such
proposed encroachments upon the flood-carrying and
water storage capacity of the waterways and flood
plains, flood heights, hazards to 1life and
property, and the protection and preservation of
the natural resources and ecosystems of the state,
including but not limited to ground and surface
water, animal, plant and aquatic life, nutrient
exchange, and energy flow, with due consideration
given to the results of similar encroachments
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constructed along the reach of waterway. Each
application for a permit shall be accompanied by a
fee as follows: (1) No change in grades and no
construction of above-ground structures, two
hundred fifty dollars; (2) a change in grade and
no construction of above-ground structures, five
hundred dollars; and (3) a change in grade and
above-ground structures or buildings, two thousand
five hundred dollars. The commissioner may adopt
regulations, in accordance with the provisions of
chapter 54, to prescribe the amount of the fees
required pursuant to this section. Upon the
adoption of such regulations, the fees required by
this section shall be as prescribed in such
regulations.

Sec. 7. Section 22a-342a of the general
statutes 1is repealed and the following is
substituted in lieu thereof:

Any person who places any obstruction,
encroachment or hindrance within any stream
channel encroachment 1line established by the
Commissioner of Environmental Protection pursuant
to section 22a-342 without a permit issued under
said section_L_ OR IS MAINTAINING ANY SUCH
OBSTRUCTION, ENCROACHMENT OR HINDRANCE PLACED
WITHOUT SUCH A PERMIT, or in violation of the
terms and conditions of such permit shall be
liable for a civil penalty of not more than one
thousand dollars for each offense. Each violation
shall be a separate and distinct offense and in
the case of a continuing violation, each day’s
continuance thereof shall be deemed to be a
separate and distinct offense. The Commissioner of
Environmental Protection may request the Attorney
General to bring a civil action in the superior
court for the judicial district of Hartford-New
Britain at Hartford* to seek imposition and
recovery of such civil penalty.

Sec. 8. Subsections (a) and (b) of section
22a-6a of the general statutes are repealed and
the following is substituted in lieu thereof:

(a) Any person who knowingly or negligently
violates any provision of section 14-100b or

14-164c, subdivision (3) of subsection (b) of
section 15-121, section 15-171, 15-172, 15-175,
22a-5, 22a-6 [,] OR 22a-7, [22a-32 or 22a-39]

CHAPTER 440, chapter 441, section 22a-69 or
22a-74, subsection (b) of section 22a-134p,
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section 22a-162, 22a-171, 22a-174, 22a-175,
22a-177, 22a-178, 22a-181, 22a-183, 22a-184,
22a-190, 22a-208, 22a-208a, 22a-209, 22a-213,
22a-220, 22a-225, 22a-231, 22a-336, 22a-342,
22a-345, 22a-346, 22a-347, 22a-349a, 22a-358,
22a-359, 22a-361, 22a-362, 22a-365 TO 22a-379,
INCLUSIVE, 22a-401 to [22a-405] 22a-411,
inclusive, 22a-416, 22a-417, 22a-424 to 22a-433,
inclusive, 22a-447, 22a-449, 22a-450, 22a-451,
22a-454, 22a-458, 22a-461, 22a-462 or 22a-471, AS
AMENDED, or any regulation, order or permit
adopted or issued thereunder by the Commissioner
of Environmental Protection shall be liable to the
state for the reasonable costs and expenses of the
state in detecting, investigating, controlling and
abating such violation. Such person shall also be
liable to the state for the reasonable costs and
expenses of the state in restoring the air,
waters, lands and other natural resources of the
state, including plant, wild animal and aquatic
life to their former condition insofar as
practicable and reasonable, or, if restoration is
not practicable or reasonable, for any damage,
temporary or permanent, caused by such violation
to the air, waters, 1lands or other natural
resources of the state, including plant, wild
animal and aquatic life and to the public trust
therein. Institution of a suit to recover for such
damage, costs and expenses shall not preclude the
application of any other remedies.

(b) Whenever two or more persons knowingly or
negligently violate any provision of section
14-100b or 14-164c, subdivision (3) of subsection
(b) of section 15-121, section 15-171, 15-172,
15-175, 22a-5, 22a-6 [,] OR 22a-7, [22a-32 or
22a-39] CHAPTER 440, chapter 441, subsection (b)
of section 22a-134p, section 22a-162, 22a-171,
22a-174, 22a-175, 22a-177, 22a-178, 22a-181,
22a-183, 22a-184, 22a-190, 22a-208, 22a-208a,
22a-209, 22a-213, 22a-220, 22a-225, 22a-231,
22a-336, 22a-342, 22a-345, 22a-346, 22a-347,
22a-349a, 22a-358, 22a-359, 22a-361, 22a-362,
22a-365 TO 22a-379, INCLUSIVE, 22a-401 to
[22a-405] 22a-411, 1inclusive, 22a-416, 22a-417,
22a-424 to 22a-433, inclusive, 22a-447, 22a-449,
22a-450, 22a-451, 22a-454, 22a-458, 22a-461,
22a-462 or 22a-471, AS AMENDED, or any regulation,
order or permit adopted or issued thereunder by



455
456
457
458
459
460
461
462
463
464
465
466
467
468
469
470
471
472
473
474
475
476
477
478
479
480
481
482
483
484
485
486
487
488
489
490
491
492
493
494
495
496
497
498
499
500
501
502

File No. 264 11

the commissioner and responsibility for the damage
caused thereby is not reasonably apportionable,
such persons shall, subject to a right of equal
contribution, be jointly and severally 1liable
under this section.

Sec. 9. Subsection (a) of section 22a-6k of
the general statutes, as amended by section 3 of
public act 97-289, 1is repealed and the following
is substituted in lieu thereof:

(a) The Commissioner of Environmental
Protection may issue an emergency authorization
for any activity regulated by the commissioner
under section 22a-32, SUBSECTION (h) OF SECTION
22a-39, 22a-54, 22a-66, 22a-174, 22a-208a,
22a-342, 22a-368, 22a-403, 22a-430, 22a-449 or
22a-454, AS AMENDED, provided he finds that (1)
such authorization is necessary to prevent, abate
or mitigate an imminent threat to human health or
the environment; and (2) such authorization is not
inconsistent with the federal Water Pollution
Control Act, the federal Rivers and Harbors Act,
the federal Clean Air Act or the federal Resource
Conservation and Recovery Act. Such emergency
authorization shall be limited by any conditions
the commissioner deems necessary to adequately
protect human health and the environment. Summary
suspension of an emergency authorization may be
ordered 1in accordance with subsection (c¢) of
section 4-182. The commissioner may assess a fee
for an emergency authorization issued pursuant to
this subsection. Such fee shall be of an amount
equal to the equivalent existing permit fee for
the activity authorized. The commissioner may
reduce or waive the fee required pursuant to this
subsection if good cause 1is shown. The fee
required pursuant to this subsection shall be paid
no later than ten days after the issuance of the
emergency authorization.

Sec. 10. Subsection (a) of section 22a-354i
of the general statutes is repealed and the
following is substituted in lieu thereof:

(a) On or before July 1, 1991, the
Commissioner of Environmental Protection shall
publish notice of intent to adopt regulations in
accordance with chapter 54 for land use controls
in aquifer protection areas. The regulations shall
establish (1) best management practice standards
for existing regulated activities located entirely
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or in part within aquifer protection areas and a
schedule for compliance of nonconforming regulated
activities with such standards, (2) best
management practice standards for and prohibitions
of regulated activities proposed to be located
entirely or in part within aquifer protection

areas, (3) procedures for exempting regulated
activities in aquifer protection areas upon
determination solely by the commissioner that such

regulated activities do not pose a threat to any
existing or potential drinking water supply and
(4) requirements for design and installation of
groundwater monitoring within aquifer protection
areas. In addition, the commissioner may adopt
such other regulations as deemed necessary to
carry out the purposes of sections 22a-354Db,
22a-354c, 22a-354h, this section, sections
22a-354m, 22a-354n, subsection (e) of section
22a-354p and subsection (d) of section 22a-451,
including but not limited to regulations which
provide for the manner in which the boundaries of
aquifer protection areas shall be established and
amended; criteria and procedures for submission
and review of applications to construct or begin
regulated activities; procedures for granting,
denying, limiting, revoking, suspending,
transferring and modifying permits for regulated
activities; controls regarding the expansion of
nonconforming regulated activities, INCLUDING
PROCEDURES FOR OFFSETTING IMPACTS FROM THE
EXPANSION OR MODIFICATION OF NONCONFORMING
REGULATED ACTIVITIES OR PROCEDURES FOR MODIFYING
PERMITS OF REGULATED ACTIVITIES BY THE REMOVAL OF
OTHER POTENTIAL POLLUTION SOURCES WITHIN THE
SUBJECT WELL FIELD, PROCEDURES FOR THE GRANTING OF
PERMITS FOR SUCH EXPANSION OR MODIFICATION BASED
ON THE CERTIFICATION OF A QUALIFIED PERSON THAT
SUCH EXPANSION MEETS CRITERIA ESTABLISHED BY THE

COMMISSIONER; registration requirements for
existing regulated activities and procedures for
transferring registrations; procedures for

landowners to notify a municipality or the
commissioner of a change in use and other
provisions for administration of the aquifer
protection program.

Sec. 1l1. Section 22a-354m of the general
statutes is repealed and the following is
substituted in lieu thereof:
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(a) [Each] THE COMMISSIONER OF ENVIRONMENTAL
PROTECTION MAY, IN ACCORDANCE WITH REGULATIONS
ADOPTED PURSUANT TO SUBSECTION (d) OF THIS
SECTION, REQUIRE ANY person engaged in agriculture
on land located within an aquifer protection area
and whose annual gross sales from agricultural
products during the preceding calendar year were
two thousand five hundred dollars or more [shalll]
TO submit a farm resources management plan. [for
such land to the Commissioner of Environmental
Protection for his approval.]

(b) The so0il and water conservation district
where the aquifer protection area is located shall
establish and coordinate a technical team to
develop each plan. Such team shall include a
representative of the municipality in which the
land is 1located and a representative of any
affected water company upon request of such
municipality or water company. For the purposes of
developing the plan required pursuant to this
section, if a farm is located in two or more soil
and water conservation districts, the district in
which the greater part of such farm is located
shall be deemed to be the district in which the
entire farm is located. In developing a plan, a
district shall consult with the Commissioners of
Environmental Protection and Agriculture, the
College of Agriculture and Natural Resources at
The University of Connecticut, the Connecticut
Agricultural Experiment Station, the Soil
Conservation Service, the state Agricultural and
Conservation Committee and any other person or
agency the district deems appropriate.

(c) The plan shall include a schedule for
implementation and shall be periodically updated
as required by the commissioner. In developing a
schedule for implementation, the technical team
shall consider technical and economic factors
including, but not limited to, the availability of
state and federal funds. Any person engaged in
agriculture in substantial compliance with a plan
approved under this section shall be exempt from
regulations adopted under section 22a-3540 by a
municipality in which the land is located. No plan
shall be required to be submitted to the
commissioner before July 1, 1992, or six months
after completion of level B mapping where the farm
is located, whichever is later.
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(d) On or before July 1, [1991] 1999, the
Commissioner of Environmental Protection, in
consultation with the Commissioner of Agriculture,
the United States Soil Conservation Service, the
Cooperative Extension Service at The University of
Connecticut and the Council for Soil and Water
Conservation, shall publish notice of intent to
adopt regulations in accordance with chapter 54
for farm resources management plans. Such
regulations shall include, but not be limited to,
A PRIORITY SYSTEM AND PROCEDURES FOR DETERMINING
JF A FARM MANAGEMENT PLAN IS REQUIRED AND THE
PRIORITY THAT IS ASSIGNED TO THE PREPARATION OF
SUCH A  PLAN, best management practices,
restrictions and prohibitions for manure
management, storage and handling of pesticides,
reduced use of pesticides through pest management
practices, integrated pest management, fertilizer
management and underground and above-ground
storage tanks and criteria and procedures for
submission and review of farm resources management
plans and amendments of such plans. In adopting
such best management practices, restrictions and
prohibitions, the commissioner shall consider
existing state and federal guidelines or
regulations affecting aquifers and agricultural
resources management.

Sec. 12. Section 22a-402 of the general
statutes is repealed and the following is
substituted in lieu thereof:

The Commissioner of Environmental Protection
shall investigate and inspect or cause to be
investigated and inspected all dams or other
structures which, in his judgment, would, by
breaking away, cause loss of 1life or property
damage. Said commissioner may require any person
owning or having the care and control of any such
structure to furnish him with such surveys, plans,
descriptions, drawings and other data relating
thereto and in such form and to such reasonable
extent as he directs. Any person in possession of
such pertinent information shall afford the owner
and the commissioner access thereto. The
commissioner shall make or cause to be made such
periodic inspections of all such structures as may
be necessary to reasonably insure that they are
maintained in a safe condition. 1If, after any
inspection described herein, the commissioner
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finds any such structure to be in an unsafe
condition, he shall order the person owning or
having control thereof to place it in a safe
condition or to remove it and shall fix the time
within which such order shall be carried out. The
respondent to such an order shall not be required
to obtain a permit under chapter 440 OR 446j OR
SECTION 22a-342 OR 22a-368 for any action
necessary to comply with such order. If such order
is not carried out within the time specified, the
commissioner may carry out the actions required by
the order provided the commissioner has determined
that an emergency exists which presents a clear
and present danger to the public safety and said
commissioner shall assess the costs of such action
against the person [, firm or corporation] owning
or having care and control of the structure. When
the commissioner in his investigation finds that a
dam or other structure should be inspected
periodically in order to reduce a potential hazard
to 1life and property, the owner of such structure
shall cause such inspection to be made by a
registered engineer at such intervals as are
deemed necessary by the commissioner and shall
submit a copy of the engineer’s finding and report
to the commissioner for his action. As wused 1in-
this chapter, "person" shall have the same meaning
as defined in subsection (c¢) of section 22a-2. THE
COMMISSIONER SHALL CAUSE A CERTIFIED COPY OF A
FINAL:. ORDER ISSUED UNDER THIS SECTION TO BE
RECORDED ON THE LAND RECORDS IN THE TOWN OR TOWNS
WHEREIN THE DAM OR SUCH STRUCTURE IS LOCATED.

Sec. 13. Subsection (b) of section 22a-403 of
the general statutes is repealed and the following
is substituted in lieu thereof:

(b) The commissioner or his representative,
engineer or consultant shall determine the impact
of the construction work on the environment, on
the safety of persons and property and on the
inland wetlands and watercourses of the state in
accordance with the provisions of sections 22a-36
to 22a-45, inclusive, AS AMENDED, and shall
further determine the need for a fishway in
accordance with the provisions of section 26-136,
and shall examine the documents and inspect the
site, and, upon approval thereof, the commissioner
shall issue a permit authorizing the proposed
construction work under such conditions as the
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commissioner may direct. The commissioner shall
send a copy of the permit to the town clerk in any
municipality in which the structure is located or
any municipality which will be affected by the
structure. AN APPLICANT FOR A PERMIT ISSUED UNDER
THIS SECTION TO ALTER, REBUILD, REPAIR OR REMOVE
AN EXISTING DAM SHALL NOT BE REQUIRED TO OBTAIN A
PERMIT UNDER SECTIONS 22a-36 TO 22a-45a,
INCLUSIVE, AS AMENDED, OR SECTION 22a-342 OR
22a-368. AN APPLICANT FOR A PERMIT ISSUED UNDER
THIS SECTION TO CONSTRUCT A NEW DAM SHALL NOT BE
REQUIRED TO OBTAIN A PERMIT UNDER SECTIONS 22a-36
TO 22a-45a, INCLUSIVE, AS AMENDED, FOR SUCH
CONSTRUCTION.

Sec. 14. Section 22a-408 of the general
statutes 1is repealed and the following is
substituted in lieu thereof:

Upon written request, any person [, firm or
corporation] aggrieved by any decision of the
commissioner under this chapter, other than a
decision under section 22a-403, shall be given a
hearing by the commissioner. Any person [, firm or
corporation] aggrieved by any decision or order of
the commissioner pursuant to the provisions of
section 22a-402, 22a-405 or 22a-409 may request a
hearing before the commissioner. Such request
shall be submitted to the commissioner within
thirty days of receipt of notice of such decision
or order. The commissioner shall conduct such
hearing promptly in accordance with the provisions
of chapter 54. An appeal may be taken from any
decision of the commissioner in accordance with
the provisions of section 4-183, except such
appeal shall be made returnable to the judicial
district of Hartford-New Britain at Hartford*.

Sec. 15. Section 22a-411 of the general
statutes is repealed and the following is
substituted in lieu thereof:

(a) The commissioner may issue a general
permit for any minor activity regulated under
sections 22a-401 to 22a-410, inclusive, except for
any activity covered by an individual permit, if
the commissioner determines that such activity
would cause minimal environmental effects when
conducted separately and would cause only minimal
cumulative environmental effects. Such activities
may include routine maintenance and routine repair
of any dam, dike, reservoir or other similar
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structure and the construction if any such
structure presents low or negligible safety
hazards. Any person [, firm or corporation]
conducting an activity for which a general permit
has been issued shall not be required to obtain an
individual permit under [any other provision of
said sections 22a-401 to 22a-410, inclusive]
SECTIONS 22a-36 TO 22a-45a, INCLUSIVE, AS AMENDED,
OR SECTION 22a-342, 22a-368 OR 22a-403, except as
provided in subsection (c¢) of this section. A
general permit shall clearly define the activity
covered thereby and may include such conditions

and requirements as the commissioner deems
appropriate, including but not limited to,
management practices and verification and
reporting requirements. The general permit may
require any person [, firm or corporation]
conducting any activity under the general permit
to report, on a form prescribed by the

commissioner, such activity to the commissioner
before it shall be covered by the general permit.
The commissioner shall prepare, and shall annually
amend, a list of holders of general permits under
this section, which list shall be made available
to the public.

(b) Notwithstanding any other procedures
specified in said sections 22a-401 to 22a-410,
inclusive, any regulation adopted thereunder, and
chapter 54, the commissioner may issue, revoke,
suspend or modify a general permit in accordance
with the following procedures: (1) The
commissioner shall publish in a newspaper having a
substantial circulation in the affected area or
areas notice of intent to issue a general permit;
(2) the commissioner shall allow a comment period
of thirty days following publication of such
notice during which interested persons may submit
written comments to the commissioner and the
commissioner shall hold a public hearing if,
within said comment period, he receives a petition
signed by at least twenty-five persons; (3) the
commissioner may not issue the general permit
until after the comment period; and (4) the
commissioner shall publish notice of any issued
permit in a newspaper having substantial
circulation 1in the affected area or areas. Any
person may request that the commissioner issue,
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modify or revoke a general permit in accordance
with the provisions of this subsection.

(c) Subsequent to the issuance of a general
permit, the commissioner may require any person [,
firm or corporation] to obtain an individual
permit under the provisions of said sections
22a-401 to 22a-410, inclusive, for all or any
portion of the activities covered by the general
permit, if in the commissioner’s ‘judgment the
purposes and policies of said sections would be
best served by requiring an application for an
individual permit. The commissioner may require an
individual permit under this subsection only if
the affected person [, firm or corporation] has
been notified in writing that an individual permit
is required. The notice shall include a brief
statement of the reasons for the decision and a
statement that upon the date of issuance of such
notice the general permit as it applies to the
individual activity will terminate.

(d) Any general permit issued under this
section shall require that any person [, firm or
corporation] intending to conduct an activity
covered by such general permit shall, at least
sixty days Dbefore initiating such activity, give
written notice of such intention to the inland
wetlands agency, zoning commission, planning
commission or combined planning and zoning
commission, and conservation commission of any
municipality which will or may be affected by such
activity, and to the department which shall make
such notices available to the public. The general
permit shall specify the information which must be
contained in the notice. aAn inland wetlands
agency, planning and zoning commission,
conservation commission or any person may submit
written comments to the commissioner concerning
such activity no later than twenty-five days
before the date that the activity is proposed to
begin.

(e) The commissioner may adopt regulations in
accordance with the provisions of chapter 54 to
carry out the purposes of this section.

Sec. 16. Subsection (a) of section 22a-7 of
the general statutes is repealed and the following
is substituted in lieu thereof:

(a) The commissioner, whenever he finds after
investigation that any person is causing, engaging
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in or maintaining, or is about to cause, engage in
or maintain, any condition or activity which, in
his Jjudgment, will result in or 1is likely to
result in imminent and substantial damage to the
environment, or to public health within the
jurisdiction of the commissioner under the
provisions of chapters 440, 441, 442, 445, 446a,
446¢c, 4464, 446j and 446k, or whenever he finds
after investigation that there is a violation of
the terms and conditions of a permit issued by him
that is in his judgment substantial and continuous
and it appears prejudicial to the interests of the
people of the state to delay action until an
opportunity for a hearing can be provided, or
whenever he finds after investigation that any
person is conducting, has conducted, or 1is about
to conduct an activity which will result in or is
likely to result in imminent and substantial
damage to the environment, or to public health
within the jurisdiction of the commissioner under
the provisions of chapters 440, 441, 442, 445,
446a, 446c, 446d, 446 and 446k for which a
license, as defined in section 4-166, is required
under the provisions of chapter 440, 441, 442,
445, 446a, 446c, 446d, 446] or 446k without
obtaining such 1license, may, without prior
hearing, issue a cease and desist order in writing
to such person to discontinue, abate or alleviate
such condition or activity.

Sec. 17. Subdivision (2) of subsection (c) of
section 22a-42a of the general statutes, as
amended by section 10 of public act 97-124, is
repealed and the following is substituted in lieu
thereof: ‘

(2) An inland wetlands agency may delegate to
its duly authorized agent the authority to approve
or extend, WITHOUT A PUBLIC HEARING, an activity
that is not located in a wetland or watercourse
when such agent finds that the conduct of such
activity would result in no greater than a minimal
impact on any wetland or watercourse provided such
agent has completed the comprehensive training
program developed by the commissioner pursuant to
section 22a-39. Notwithstanding the provisions for
receipt and processing applications prescribed in
subdivision (1) of this subsection, such agent may
approve or extend such an activity at any time.
Any person receiving such approval from such agent
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shall, within ten days of the date of such
approval, publish, at the applicant’'s expense,
notice of the approval in a newspaper having a
general circulation in the town wherein the
activity is 1located or will have an effect. Any
person may appeal such decision of such agent to
the inland wetlands agency within fifteen days
after the publication date of the notice and the
inland wetlands agency shall consider such appeal
at its next regularly scheduled meeting provided
such meeting 1is no earlier than three business
days after receipt by such agency or its agent of
such appeal. The inland wetlands agency shall, at
its discretion, sustain, alter or reject the
decision of its agent or require an application
for a permit in accordance with subdivision (1) of
subsection (¢) of this section.

Sec. 18. Subsection (f) of section 23-65 of
the general statutes is repealed and the following
is substituted in lieu thereof:

(£) Any person, firm or corporation, other
than a tree warden or his deputy, who desires the
cutting or removal, in whole or in part, of any
tree or shrub or part thereof within the limits of
any public road or grounds, may apply in writing
to the town tree warden, the borough tree warden
or the Commissioner of Transportation or other
authority having jurisdiction thereof for a permit
so to do. Upon receipt of such permit, but not
before, he may proceed with such cutting or
removal. Before granting or denying such permit,
such authority may hold a public hearing as
provided in section 23-59, and when the applicant
is a public wutility corporation, the party
aggrieved by such decision may, within ten days,
appeal therefrom to the Department of Public
Utility Control, which shall have the power to
review, confirm, change or set aside the decision
appealed from and its decision shall be final.
This shall be in addition to the powers granted to
it under section 16-234, provided, if an
application for such permit has been made to
either a tree warden or the Commissioner of
Transportation or other authority and denied by
him, an application for a permit for the same
relief shall not be made to any other such
authority. UPON ANY APPROVAL OF SUCH A PERMIT BY
THE COMMISSIONER OF TRANSPORTATION, HE SHALL
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934 NOTIFY THE TREE WARDEN FOR THE TOWN IN WHICH THE
935 TREE IS LOCATED.

936 ENV COMMITTEE VOTE: YEA 23 NAY 0 JFS
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* *x *x % %

"THE FOLLOWING FISCAL IMPACT STATEMENT AND BILL
ANALYSTIS ARE PREPARED FOR THE BENEFIT OF MEMBERS OF THE
GENERAL ASSEMBLY, SOLELY FOR PURPOSES OF INFORMATION,
SUMMARIZATION AND EXPLANATION AND DO NOT REPRESENT THE
INTENT OF THE GENERAL ASSEMBLY OR EITHER HOUSE THEREOF
FOR ANY PURPOSE."

* k k kx %

FISCAL IMPACT STATEMENT - BILL NUMBER sHB 5296

STATE IMPACT Potential Minimal Revenue Gain
(General Fund and Environmental
Quality Fund), Minimal Cost,
Within Budgetary Resources,
Minimal Savings, see explanation
below

MUNICIPAL IMPACT Savings, see explanation below

STATE AGENCY (S) Department of Environmental
Protection, Department of

Transportation, Various
EXPLANATION OF ESTIMATES:

STATE IMPACT: This bill makes various changes, both
decreasing and increasing duties and activities to the
Department of Environmental Protection (DEP) concerning
water permit laws. he changes are anticipated to have a
minimal fiscal impact.

The changes include allowing the commissioner to
recover costs of abating violations wunder water
diversion permits or under general permits for dam
construction and repair of stream channel
encroachments. This is anticipated to cover costs and
would make this program consistent with other DEP
programs. In addition, any increase in revenue due to
increased fines is anticipated to be minimal. Expanding
those entitled to appeal a new or renewed water
discharge permit and requiring all permit decisions to
be sent by certified mail is anticipated to minimally
increase costs to the agency, and is within budgetary
resources.
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Provisions of the bill allowing DEP to issue emergency
authorizations for inland wetland activities of State
agencies and exempting State agencies from obtaining
inland wetland permits under certain conditions changes
the procedure, but is not anticipated to impact costs.

In addition, eliminating the requirement that each
farmer in an aquifer protection area submit a

management plan and changes made in DEP’s
responsibility with regard to permitting expansions of
non-conforming regulated activities in aquifer

protection areas will decrease DEP’s workload.

Lastly, the DOT could incur costs of approximately
$20,000 for notifying tree wardens of the estimated
2,000 permits that are processed by the district
permits section each year. It is anticipated that these
costs would be absorbed by the Department.

MUNICIPAL IMPACT: Passage of this bill would reduce
costs to municipal aquifer protection agencies due to a
reduction in administrative responsibilities associated
with permitting expansions of non-conforming regulated
activities. The exact impact would vary from town to
town.

* k Kk * %

OLR BILL ANALYSIS
sHB 5296

AN ACT CONCERNING WATER RESOURCE PROGRAMS OF THE
DEPARTMENT OF ENVIRONMENTAIL, PROTECTION

SUMMARY: This bill makes a number of changes to the
Department of Environmental Protection (DEP) laws
regarding water permits. It:

1. expands those entitled to appeal a decision on
a water discharge permit;

2. expands the type of activities covered under a
stream channel encroachment permit;

3. allows the commissioner to recover the costs
of abating violations wunder a water diversion
permit or under a general permit for dam
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construction and repair or stream channel
encroachment;

authorizes the commissioner to issue cease and
desist orders under the pesticide control and
dam construction and repair laws;

exempts anyone (a) complying with a DEP dam
repair order, (b) applying for a dam
construction or repair permit, or (c) covered
under a general permit to repair or construct
a dam from also obtaining certain other
permits;

expands the waters subject to the structures
and dredging law;

requires an agent of an inland wetlands
commission to approve minor activities without
a public hearing; ‘

allows the DEP to issue emergency
authorizations for inland wetland activities
of state agencies;

eliminates the requirement that each farmer in
an aquifer protection area submit a farm
management plan and instead gives the
commissioner discretion in requiring the
plans;

adds to the regulations the DEP may adopt
under the aquifer protection program ones
setting procedures for offsetting
nonconforming uses; and

exempts activities of state agencies covered
under the tidal wetlands or structures and
dredging law from obtaining an inland wetlands
permit.

bill requires the Department of Transportation
commissioner to notify a town’s tree warden when he
approves a tree cutting permit.

The bill also makes technical changes.

EFFECTIVE DATE: October 1, 1998
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FURTHER EXPLANATION

Water Discharge Permits

The law requires anyone who discharges into the state’s
waters to obtain a water discharge permit from the DEP.
The bill expands those entitled to appeal the
commissioner’s decision regarding a new or renewed
permit to any aggrieved party, not just the person or
town whose application is the subject of the decision.
By law the appeal is first to the commissioner and then
to Superior Court.

The bill allows all decisions of the commissioner
regarding a new or renewed permit to be appealed, not
just decisions to deny an application for a new permit.
It also requires the commissioner to send all permit
decisions by certified mail to the applicant, not just
decisions to deny an application.

Stream Channel Encroachment

By law the commissioner must establish stream channel
encroachment lines along watercourses. Under current
law, no obstruction or encroachment can be placed
beyond these lines without a permit from DEP. The bill
expands the type of activities needing a permit to
include (1) any hindrance placed by anyone and (2) the
maintenance of any obstruction, encroachment, or
hindrance by anyone.

The bill applies the current penalties for violating
the law to the maintenance of any obstruction,
encroachment, or hindrance. The penalty is a fine of up
to $1,000 for each offense and for each day the offense
continues.

Recovering Costs

The bill allows the commissioner, when a violation of a
water diversion permit or a general permit under the
dam construction and repair or stream channel
encroachment law has been knowing and negligent, to
recover the state’s reasonable costs of investigating,
controlling, and abating the violation; restoring the
environment; or compensating for damages. In situations
when several people are involved and responsibility
cannot be reasonably apportioned, one party may be
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required to pay the full cost and then collect
proportionate shares from the others involved. Under
current law the commissioner already has broad
authority to recover costs for damages for activities
occurring under a number of laws.

Cease and Desist Orders

This bill expands the commissioner’'s authority to issue
cease and desist orders to actions occurring under the
pesticide control and dam and reservoir safety laws
that may result in substantial damage to the
environment or public health or are occurring without
or in violation of any required permit. He may already
issue such orders for such actions occurring under the
wetlands, noise pollution, hazardous waste, radiation,
air pollution, solid waste, and water pollution laws.

Dams

The bill exempts anyone complying with a DEP order to
repair a dam from obtaining a dam, stream channel
encroachment, or water diversion permit. By law they
are already exempt from obtaining a wetlands permit.
The bill also requires the commissioner to record on
the town land records where the dam is located a
certified copy of his final order.

The bill exempts anyone applying for a permit to alter,
rebuild, repair, or remove an existing dam from
obtaining an inland wetlands, stream channel
encroachment, or water diversion permit. It exempts
applicants for a permit to build a new dam from
obtaining an inland wetlands permit.

The bill exempts anyone conducting activities covered
under a dam construction and repair general permit from
obtaining an inland wetlands, stream channel
encroachment, or water diversion permit. The law allows
the DEP commissioner to issue a dam construction or
repair general permit for minor activities not covered
by an individual permit if he determines the activity
would cause minimal environmental effects. These
activities include routine maintenance and repair of
dams, dikes, reservoirs, or similar structures, and
their construction if it presents low or negligible
safety hazards. Applicants conducting an activity
under a general permit need not obtain an individual
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permit unless required to do so by the commissioner.

Structures and Dredging

The bill expands the waters subject to the structures
and dredging law from tidal, coastal, or navigable
water waterward of the high tide line to also include
non-tidal navigable waters waterward of the ordinary
high water mark. It defines navigable waters to mean
rivers, streams, coves, and watercourses, which are
capable of bearing water-borne traffic with a direct
surface connection from Long Island Sound to the first
manmade or permanent obstruction to upstream
navigation. Ordinary high water mark is defined for
non-tidal waters as a line on the shore established by
water fluctuations and indicated by physical
characteristics such as a c¢lear, natural line on the
bank; shelving; changes in soil character; destruction
of land vegetation; the presence of liter and debris;
or other means appropriate to the area.

Inland Wetlands

Delegate to Agent. The law allows an inland wetlands
agency to delegate to an agent its authority to approve
or extend an activity not 1located in a wetlands or
watercourse which would have no more than a minimal
effect on any wetland or watercourse. This bill
specifies that the agent may make this determination
without holding a public hearing. '

Emergency Authorizations. The bill allows DEP to issue
emergency authorizations for inland wetland activities
of state agencies if the commissioner finds they are
necessary to deal with imminent threats to human health
or the environment. Under current law he already has
broad authority to issue emergency authorizations for
activities under a number of laws, including the tidal
wetland law.

State Agencies. The bill exempts state agencies from
obtaining an inland wetlands permit if the work they
are doing is also regulated under the tidal wetlands or
structures and dredging law.

Aquifer Protection

Farm Management Plans. The bill eliminates the
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requirement that each farmer within an aquifer
protection area submit a farm resources management plan
to the DEP for approval. It instead gives the
commissioner discretion in requiring the submission of
these plans. The bill requires him by July 1, 1999 to
adopt regulations establishing a priority system and
procedures for determining when a farm management plan
is required and the priority assigned to its
preparation.

Offsets. The law allows the commissioner to adopt
various regulations to implement the aquifer protection
law. The bill adds to the regulations he may adopt,
those setting procedures for:

1. offsetting the effect of expanding or
modifying a nonconforming use,

2. modifying permits or regulated activities by
removing other potential pollution sources
within the well field, and

3. for granting permits for the expansion or
modification based on certification by a
qualified person that the expansion meets the
commissioner’s criteria.

Tree Cutting

By law anyone, other than a tree warden or his deputy,
who wants to cut or remove all or part of a tree or
shrub within the 1limits of any public road or grounds
may apply in writing for a permit to do so to the town
tree warden, the Department of Transportation (DOT)
commissioner, or any other entity having jurisdiction.
After receiving the permit he may proceed with the
cutting or removal. The bill requires the DOT
commissioner to notify the tree warden when he approves
a permit.

COMMITTEE ACTION
Environment Committee

Joint Favorable Substitute
Yea 23 Nay 0



