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OFFICE OF LEGISLATIVE RESEARCH


December 18, 1997 
97-R-1461

TO: 



FROM: 
George Coppolo, Chief Attorney

RE: 

Living Trusts


You asked for a brief overview of living trusts.

SUMMARY


A “living trust” is a trust established by a person during his lifetime which becomes effective during his lifetime (as opposed to a testamentary trust which is established by a person’s will and takes effect upon his death).  A living trust can be revocable or irrevocable. A revocable living trust can be changed or cancelled at any time by the person who created it; an irrevocable living trust cannot be changed or cancelled. Because of its flexibility, the most popular type of living trust is the revocable one, and this is the type we will discuss in this memo.


A living trust is a written document in the form of a trust agreement or declaration of trust.  It specifies the parties and purposes to the trust and controls the use and disposition of the trust’s assets both before and after the death of the person creating it.  A living trust is funded and operates during its creator’s lifetime and is generally written to continue after his death for the benefit of his spouse, children, and other relatives, friends, or charitable organizations.


According to Linda Dow, chief council for the Office of the Probate Court Administrator, the Connecticut Bar Association and others have raised some concerns about the use of living trusts, especially those marketed as “do it yourself trusts” and the publicity and claims made in connection with the sale and use of these trusts.  Following is a brief overview of living trusts and several issues that have been raised by the bar association and others concerning them. We have relied heavily on a publication prepared by the estates and probate section of the bar association entitled “Is a Living Trust for You?”  Please let us know if you need additional information.

TRUSTS—IN GENERAL

The person establishing the trust is called the settlor, donor, or grantor.  The trustee manages the trust assets pursuant to the instructions contained in the trust document.  The trustee can be a person or institution.  The beneficiaries are those who are entitled to use or receive the trust assets and income earned by those assets.  The settlor may choose to be a trustee and a beneficiary.

ATTORNEY INVOLVEMENT

There is no explicit requirement that an attorney prepare or be consulted in connection with the preparation of living trusts.  Apparently, several business entities market living trusts directly to the public and do not require purchasers to have legal advice and assistance.


The Connecticut Bar Association has expressed concern about the creation of living trusts without proper legal advice.  In a document entitled “Is a Living Trust for You” The estates and probate section of the bar association maintains that publicity about what a living trust can and cannot do is often misleading and warns that trusts must be carefully drafted to accomplish their purposes.  They advise that “do-it-yourself” forms are unwise since these generic documents are prepared to be used on a national basis and do not take into account individual state laws or unique personal situations, needs, and wishes. The bar association contends that these do-it-yourself forms can be more costly than consulting a lawyer and may not accomplish the purpose for which the trust was established.  It points out that not only must the trust document be properly drafted but also assets must be properly transferred into the trust in order for it to accomplish its purposes.


Linda Dow sent us a copy of a news release from the Colorado attorney general’s office warning consumers about the legal and ethical problems involved with do-it-yourself living trust forms (copy enclosed).  According to this release, various misleading and deceptive sales practices are used to sell services to elderly consumers at a cost of $1,200 to $5,000.

BENEFITS OF A LIVING TRUST

A living trust can allow lifetime management of trust assets and can receive additional assets when the settlor dies.  The settlor can name himself trustee or can appoint another person or entity trustee.  He can also name a successor trustee in the event of incapacity or death.  This can be better than powers of attorney or conservatorships because it allows for asset management continuity.


A living trust can specify how trust assets must be distributed when the settlor dies.  When properly drafted, it can save estate taxes in a manner similar to a properly drafted will.  A living trust can provide confidentiality and privacy since it does not have to be filed in probate court.  But the confidentiality is lost if there is a request for an accounting of the trustee’s duties or a challenge in Superior Court.

AVOIDANCE OF PROBATE COURT

Title to living trust assets are held in the trustee’s name and not the settlor’s name.  Thus, property placed in this trust before the settlor’s death “bypasses” probate courts since probate proceedings are not necessary to pass title to trust assets.  But if the use and enjoyment of the assets passes to the beneficiaries only after the settlor’s death, a Connecticut succession tax return must be filed with the Probate Court.  This tax is currently being phased out with the complete elimination of this tax scheduled for 2001 (PA 95-256).


Avoiding Probate Court will result in saving probate fees.  These fees are based on the amount of assets in the decedent’s name alone and on the amount that may have been owned with others, such as survivorship property and other taxable transfers.


The fees range from $10 for an estate valued at $1,000 to $10,000 for an estate valued at $4,715,000 or more (CGS § 45a-106).  For example, an estate valued at $10,000 would owe $100 in fees; one valued at $100,000 would owe $270; one valued at $200,000 would owe $570; one valued at $500,000 would owe $1,570.  The probate fees are used to support the operation of probate court. The fee savings should be balanced against the loss of probate court oversight in the administration of the trusts. The probate court would provide this service for assets that pass through it including the protection of beneficiaries from possible abuse by the trustee or successor trustee.  This supervisory function includes overseeing the trustee’s activities, including the amount of trustee fees charged and the expenditure of unreasonable or unnecessary expenses.

TAX SAVINGS

According to the bar association, a living trust does not necessarily save taxes.  Because the settlor reserves rights over the trust and its assets (at least in the case of a revocable trust) income and inheritance taxes are determined as if the trust did not exist (see CGS § 12-345).  But a trust can be drafted in various ways to save estate taxes.  This is also true of a trust established in a will.

LIVING TRUST AS A SUBSTITUTE FOR A WILL


The bar association advises people with living trusts to also have at least a simple will.  Often by design, oversight, or lack of attention, assets can be left out of the trust.  The will can be drafted to deal with these possibilities.

ASSETS FOR LONG TERM HEALTH CARE


The bar association also advises that under state and federal law, assets held in a revocable living trust are considered available to the settlor.  Thus, these assets are not shielded and have to be used before applying for assistance from government programs such as those that assist in paying nursing home costs.
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