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OFFICE OF LEGISLATIVE RESEARCH


December 9, 1997
97-R-1359

TO:                   


FROM:
John Rappa, Principal Analyst

RE:
State Affordable Housing Programs

     You asked us to describe other states’ affordable housing programs and their funding mechanisms.

SUMMARY


Affordable housing programs try to reduce housing costs in different ways. Most do so by providing funds directly to developers or low- and moderate-income people.  The funds usually come from general appropriations or bond proceeds.  But at least 15 states have created special funding mechanisms exclusively for providing affordable housing.  In most cases, these mechanisms dedicate the revenues generated by a specific tax to capitalize an affordable housing trust fund, which provides money to municipalities, nonprofit organizations, and for profit developers running affordable housing programs. 


As Attachment 1 shows, most of these states tap the revenues generated by the real estate conveyance tax or document recording fee.  A board or commission advises a state agency on how to disperse the funds.  Connecticut taps the interest generated by real estate escrow deposits to help low-and moderate-income people buy their first homes.  It also provides tax credits to businesses that contribute to nonprofit sponsored housing projects (i.e., the Rental Housing Trust Fund program) and matching funds to municipalities establishing housing trust funds. 


Oregon, Florida, Washington, and California also take an indirect approach by requiring local land use plans and regulations to address affordable housing needs and other statewide concerns.  This approach includes a procedure to insure that municipal plans and regulations address those needs and concerns.  Connecticut requires local plans and regulations to address housing needs and other statewide concerns but has no procedure to verify if they have been addressed. 


California and New Jersey run inclusionary zoning programs offering developers density bonuses and other regulatory incentives in exchange for building affordable units.  Several states imposing affordable housing planning and zoning requirements also operate housing trust funds.  Florida and New Jersey’s trust funds specifically help municipalities address affordable housing needs.

SELECTED STATES HOUSING TRUST FUNDS

Florida


Florida’s housing trust generates about $120 million a year, according to the state’s housing finance agency.  The legislature established the fund in 1992 as part of the comprehensive Sadowski Affordable Housing Act.  Among other things, the act increased the document stamp tax on real estate transfers by 10 cents per $100 and dedicated the increased revenue to the fund.  Beginning in FY 1995-96, the act required the state to put an additional 10 cents from the stamp tax into the fund.  That fiscal year, the fund increased from $53 million to $116.8 million.


The act divides the revenue between the state and local governments.  It splits the revenue generated by the first dime equally between the two and divides the revenue from the second dime 12.5% to the state and 87.5% to localities.  All of the funds are dispersed through four programs, the centerpiece of which is the State Housing Initiatives Partnership Program, which provides funds to municipalities to implement the housing elements of their plans of development (see below).  The other programs finance low-income multifamily housing development; help low-income homebuyers with downpayment and closing costs; and provide predevelopment loans to nonprofit developers, municipal agencies, and housing authorities  (The Housing Trust Fund Project, Spring 1997, p.10).

New Jersey


This state established its housing trust fund in 1985 as part of its landmark Fair Housing Act, which created a process though which municipalities can address regional fair housing needs (see below).  The act increased the realty transfer fee and dedicated the increment to a special nonlasping fund to help municipalities address these needs.  The tax has generated about $19 million a year for the fund. 


The Department of Community Affairs administers the fund, which municipalities can use to rehabilitate substandard housing, convert commercial properties into apartments, and construct new housing.  The housing must remain affordable to low- and moderate-income people for at least 20 years.  Only municipalities participating in the state’s affordable housing program qualify for funds.  As of December 1996, the fund spent $160 million to develop over 10,000 units (The Housing Trust Fund Project, Winter 1996-97, pp. 10-11). 

Illinois


Illinois’ real estate transfer tax generates about $13 million a year for its housing trust fund, which was established in 1989.  The Illinois Affordable Housing Commission administers the fund, which leverages about $5.50 for each dollar it invests.  As of 1996, the fund had provided about $119 million to produce 13,500 units.  Municipalities, nonprofit organizations, and developers can access the funds for acquiring and rehabilitating housing, constructing new housing, converting commercial properties into apartments, and developing housing for people with special needs, including mentally ill people and single-parent households. 


The commission’s primary goal is to leverage other funds. Applicants must show that they have exhausted all other funding sources before applying to the commission.  On average, the fund pays about 10% of a project’s costs.  The maximum contribution is $500,000.  In 1993, the commission began using some of the funds to issue bonds and notes back by the trust fund.  It must use the bond proceeds to finance multifamily housing (The Housing Trust Fund, Spring 1995, pp. 7-8). 

Connecticut


Connecticut runs three relatively small housing trust fund programs.  In 1991, the legislature authorized the Connecticut Housing Finance Authority (CHFA) to tap the interest on real estate broker trust accounts to help low- and moderate-income people buy their first homes (CGS § 8-265f).  Since then, the accounts have generated over $1.7 million, which CHFA has used to counsel first-time homebuyers participating in its Homeownership Program, provide downpayment assistance, and purchase mortgages from local chapters for Habitat of Humanity.  


CHFA also administers the Rental Housing Assistance Trust Fund, which provides corporation business tax credits to businesses contributing to nonprofit-sponsored housing programs (CGS § 8-395).  A credit can be for up to $50,000 a year, but the total annual value of all credits cannot exceed $1million.  A business qualifies for a credit if it can show that its spent at least as much for charitable purposes and approved housing programs in the year for which it seeks the credit as it did in the previous year.  In 1996, CHFA reports that the tax credits helped nonprofit developers construct or rehabilitate 153 low- and moderate-income units.


Connecticut also allows municipalities to establish housing trust funds (CGS  Sec 7-148 (c)(2)(K)), which qualify for state matching funds (CGS § 8-365).  The trust funds must finance the construction or substantial rehabilitation of housing in which a majority of the tenants are low- and moderate-income people.  The law authorizes $150,000 bonds for state matching funds. 

 INCLUSIONARY ZONING PROGRAMS


Land use regulations affect development costs by dictating, among other things, the size of lots and buildings and specifications for sewers, roads, sidewalks, and open spaces.  Inclusionary zoning programs promote affordable housing by reducing these requirements.  A common approach allows a developer to build more units per acre than the zoning regulations normally allow in return for building affordable units. 

California


California requires municipalities to offer density bonuses or financial incentives of equal value to developers building affordable housing.  They must do this for any developer who proposes to builds five or more units and agrees to reserve a portion of them for low- and moderate-income housing.  A developer must agree to reserve at least 10% for low-income people, 25% for low- and moderate-income people, or 50% for senior citizens.  The density bonus must allow him to increase the development’s density by at least 25% over the otherwise allowable maximum.  


If a municipality provides financial assistance, either in addition to or instead of a bonus, it must insure that the affordable units remain affordable to low- and moderate-income people for at least 30 years.  The municipality can provide this assistance by constructing the infrastructure or subsidizing acquisition and construction costs. 

New Jersey


Municipalities do not have to participate in New Jersey’s inclusionary zoning program, but may face lawsuits if they choose not to.  The legislature created the program in 1985 after the state’s Supreme Court imposed quotas on towns that it found had excluded low- and moderate-income housing.  Under the program, a statewide housing council designates housing regions and determines their low- and moderate-income housing needs.  The council also develops the criteria and guidelines a municipality must use to calculate its portion of the region’s needs 


A participating municipality must prepare a detailed housing needs assessment and adopt land use ordinances permitting low- and moderate-income housing.  The council must certify these documents.  The town does not have to provide all of the  required housing within its jurisdiction.  It may transfer up to half of its regional apportionment to another town willing to accept the transfer.  The town transferring the units must also provide funds for developing the housing.  


Municipalities that do not participate in the process or fail to obtain council certification may face lawsuits and court-imposed housing quotas.  A participating town may still be challenged in court, but the plaintiff would have to present clear and convincing evidence (the most stringent burden of proof in civil cases) that the town had failed to address affordable housing needs (N.J. Stat. Ann. § 52:27D-301-329).   


The law establishing the inclusionary zoning program also created a special fund to help municipalities meet their affordable housing goals.  As discussed above, the fund receives a portion of the state’s real estate transfer fee to finance housing projects in certified municipalities. 

Connecticut


Connecticut allows towns to adopt inclusionary zoning programs (CGS § 8-2i).  Municipalities can do this by:

1. setting aside a reasonable number of units to be kept affordable over the long term through deed restrictions or other means;

2. using density bonuses which allow a developer to build more units per acre than the zoning ordinance would usually allow; or

3. making payments into a housing trust fund to be used to build, rehabilitate, or repair housing affordable to low- and moderate-income people.

Other statutes require municipalities to address housing matters in their land use plans and regulations, and are discussed below. 

AFFORDABLE HOUSING THROUGH COMPREHENSIVE LAND USE PLANS

General

Local land use plans determine the amount of land that is available for different purposes, such as plants and factories, schools and churches, and apartments and single family homes.  While these plans generally address local needs and concerns, they affect statewide interests, such as preserving open space, conserving natural resources, and providing affordable housing.  Several states now require local plans to address these statewide concerns and provide mechanisms to insure that they do. 

Oregon, Florida, Washington, and California require local plans to analyze existing and projected housing needs and identify the factors municipalities must consider in determining those needs.  They also require municipalities to adopt strategies for developing affordable housing, but give them latitude to reflect local differences.  Municipalities must submit the strategies to a state agency for review.  In some states, the agency can compel municipalities to bring their plans and strategies into line with state policies and practices.  Connecticut requires municipalities to address affordable housing needs and other statewide concerns in their plans, but does not require state review.

Oregon


This state requires local land use plans and regulations to address 14 statewide goals, including developing affordable housing, preserving farmlands, improving air and water quality, and stopping beach erosion.  Its gubernatorially appointed seven-member Land Conservation and Development Commission must reviews the plans and regulations to see if they promote those goals and can order changes if they fail to do so.  It can also reverse local decisions that contradict the goals, but must first hold a public hearing before taking this action.  Towns can challenge the commission’s decisions in court (OR Rev. Stat. Sec 197.335).  

Florida

Florida’s Growth Management Act requires municipalities to prepare and periodically update comprehensive plans showing how they intend to accommodate future growth.  This requirement prevents municipalities from approving new developments without first providing sewers, roads, and other supporting infrastructure. The plans must specify service levels for roads, schools, hospitals, and other public facilities that meet the needs of the existing population (Fl Stat. Ch. 163.3191).  


The state’s Department of Community Affairs (DCA) must review and approve the plans, after which a municipality cannot issue building permits or approve zone changes that would strain those service levels until the infrastructure is improved or expanded.  Municipalities risk losing state revenues and infrastructure funds if DCA finds that their plans do not conform to the act and the Division of Administrative Hearings concurs after holding a public hearing.  In conducting the hearing, the division must presume that the local plans comply with the act. 

The state provides funds for municipally sponsored housing partnerships running affordable housing programs.  The funds come from the state’s housing trust fund, which was discussed above.  The state disburses the funds based on population, and in FY 1995-96, municipalities and counties received $79 million.  A municipality or county qualifies for funds if it has established (1) an ordinance creating an affordable housing trust fund; (2) a housing assistance program; (3) an agency to implement it; and (4) an advisory committee representing homebuilders, bankers, construction union members, low-income housing advocates, realtors, and other local representatives (The Housing Trust Fund Project, Summer 1995, pp. 9).

Washington 


Washington’s Growth Management Act requires fast growing or densely populated areas to adopt comprehensive plans laying out urban growth boundaries while addressing affordable housing needs.  The Department of Community Development (DCD) reviews the plans, but municipalities can ignore its comments.  But the act provides for several boards that can hear petitions filed by DCD and other parties claiming that a plan does not comply with the act.  The boards can overrule municipalities only if the evidence overwhelming shows that they misinterpreted the act.  In these cases, they must report their findings to the governor, who can withhold funds from the municipality or remove its real estate excise taxing powers (Wash. Rev. Code § 36.70A.106). 

Washington’s affordable housing trust fund targets rural areas in order to “ensure that the housing is spread out across the state and that rural communities have just as many resources for housing as urban areas” (Housing Trust Fund Project, Spring 1996, pp 11-12).  As of April 1995, the fund has provided over $113 million in financing for almost 9,800 units (The Housing Trust Fund Project, April 1995, pp 6-7).

California


Besides requiring municipalities to practice inclusionary zoning, California requires them to include a housing element in their plans of development.  The element must specifically identify and address local housing needs, but the law neither emphasizes low- and moderate-income housing nor specifies the inclusionary zoning technique municipalities must use.  


The housing element consists of a needs assessment and a program plan.  A regional council of government, in conjunction with a state agency, apportions a town’s share of the area’s housing needs.  Among other things, the element must assess public and private actions that constrain housing development and outline steps the town will take to encourage housing production.  These steps may include regulatory incentives and concessions.


Municipalities must submit the element to the Department of Housing and Community Development (DHCD), which must determine if the element conforms to the statute.  DHCD cannot compel a municipality to change the element, but any “interested party” can take judicial action to review the element’s conformity to the statute.  It is unclear if DHCD qualifies as an interested party (Cal Gov’t Code Art. 10.6 § 65580). 


A 1995 study found that the housing element requirement produced almost 24,000 affordable units since it was adopted in 1980.  It also generated $24 million in fees from developers who chose to contribute to a municipality’s housing trust fund in lieu of building affordable housing.  (The Housing Project Trust Fund, Fall 1995, pp. 11-12).  

Connecticut


Connecticut requires municipalities to consider the State Plan of Conservation and Development when amending their local plans of conservation and development.  The state plan, which is currently being revised, specifies a housing goal and policies and strategies to achieve it.  Municipal plans must encourage housing development that will address these needs and those specified in the Five Year Housing Advisory Plan, which is prepared by the Department of Economic and Community Development.  But municipalities do not have to align their plans with the state plan or submit them for state review.  They only have to note any inconsistencies between their plans and the state’s. 


The local plans must address other housing related issues, but the law imposes no procedure for state review.  Each plan must provide housing opportunities for residents of the municipality and the region and promote housing choice and economic diversity in housing for low- and moderate-income people (CGS § 23(a)).  

Attachment 1: States Housing Trust Fund Programs

	State
	Date Est.
	Funding Source
	Amount
	Eligible Uses

	FL
	1992
	Document Stamp Tax
	$50m ann.
	Municipal affordable housing programs implemented through housing partnerships

	HW
	1992
	One-time $15m transfer from a housing program and portion of Real Estate Conveyance Tax
	$2m ann.
	Low-income homes & apartments and housing for elderly and mentally ill

50% of units must be for people at or below 60% AMI

	IL
	1989
	Real Estate Transfer Tax (up to $10m can be used to issue and back bonds and notes)
	$119m in 1997
	Funds must benefit people at or below 80% AMI; at least half must benefit people at or below 50%AMI

Acquisition and rehabilitation, new construction, adaptive reuse of commercial property, and housing for people with disabilities

	IW
	1994
	Real Estate Conveyance Tax
	Approx. $500,000 ann.
	Locally defined needs, homeless shelters, and homeownership assistance

	MN
	1988
	Interest earned on real estate escrow deposits, revenue bond application fees, forfeited fees, and unreturned fees and appropriations
	Approx. $2.5m ann.
	0% interest deferred loans for developing rental housing, limited equity cooperatives, and homeownership assistance

	MO
	1994
	Real estate recording fees
	Approx. $2.7m in 1996
	Limited equity cooperatives, rent subsidies, capacity building for nonprofit agencies, social services, housing infrastructure, new construction and rehabilitation

	MY
	1992
	Interest on real estate escrow accounts
	Approx. $1.5m ann.
	New construction and rehabilitation

	NE
	1996
	Portion of Stamp Tax and funds from Securities Act Cash Fund
	Approx. $24m ann.
	Must benefit people at or below 80% AMI 

Set-asides for geographic regions to support housing construction

	NJ
	1985
	Realty Transfer Fee
	$19m ann.
	Rehabilitation, new construction, and conversion of commercial properties to apartments, 

	NC
	1987
	Stripper well settlement funds and appropriations 
	$20.5m
	Sweat-equity projects and emergency repairs for low-income homeowners

	OR
	1991
	Lottery and general funds
	$25m 
	Rehabilitation and new construction, emergency rental assistance, and downpayment assistance

	SC
	1992
	One-time $3m appropriation and Documentary Stamp Tax
	Approx. $2m ann.
	Single family new construction, group homes for disabled people, emergency housing for battered women, single room occupancy apartments, and multifamily for elderly and single-parent households

	WA
	1986
	Interest on real estate escrow accounts, real estate excise tax penalties, project financing fees and general funds
	$113m since 1986
	Funds three existing state programs
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