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You asked for an update on the recent change to Massachusetts’s Affordable Housing Law.

SUMMARY


Massachusetts on January 1, 1997 (1) repealed regulations which allowed certain towns with less than 10% affordable housing to be exempt from the affordable housing appeal process and (2) established a regulatory procedure to include certain deed restricted housing not subsidized by the state or federal government in the definition of affordable housing.

MASSACHUSETTS LAW

   Massachusetts has an affordable housing appeal process similar to Connecticut’s.  It allows a local Zoning Board of Appeals (ZBA) to grant a single comprehensive permit to a developer proposing to build subsidized low- or moderate-income housing.  The comprehensive permit is in lieu of other local permits.  In certain cases, typically when less than 10% of a town’s housing stock consists of low- or moderate-income housing, a developer may appeal a ZBA’s decision to deny or place conditions on the permit to the state Housing Appeals Committee.  The committee can order the ZBA to issue a permit or change permit conditions.  The law is outlined in OLR report 96-R-1053.

Exempt Towns

The regulations that were repealed (1) established guidelines for town participation in state decisions on subsidized housing development, (2) established criteria for state approval of local Housing Development Plans, and (3) created a presumption in favor of local decisions on comprehensive permits where the town has an approved plan and has demonstrated substantial performance in past development of low and moderate income housing.  The regulations had allowed towns with less than 10% affordable housing a way to be exempt from the appeal process if a town has an approved housing plan, at least 5% affordable housing, and made recent efforts to attract and build affordable housing.   According to Bert Rodiger of the Massachusetts Department of Housing and Community Development, the regulations were repealed because the process was cumbersome and not used.  Rodiger believes that only two towns ever attempted to follow this process by submitting plans for approval, but the plans were never approved. He noted that Massachusetts will continue to explore ways to make the affordable housing appeal process exemption applicable to more towns.   

Counting Affordable Housing

Massachusetts law defines low and moderate income housing as any housing subsidized by the federal or state government under any program to assist the construction of low- or moderate- income housing whether built or operated by any public agency or any nonprofit or limited dividend organization.  The Executive Office of Community and Development publishes a list of the number of low and moderate income houses in each town’s housing inventory for purposes of determining whether a community has met the 10% goal.  The new regulations allow certain  private housing initiatives without direct state or federal financial assistance, but which in all significant respects are within the intent of the law, to be counted as affordable housing. The regulations include the requirement that the units be use restricted for a period of time for occupancy by low and moderate income people.
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