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You asked about federal preemption issues in banking. You want to know in what areas the state can still legislate and where it is preempted by federal law.

The Office of Legislative Research is not authorized to give legal opinions and the following should not be considered one.

SUMMARY


 Major issues that appear subject to some degree of federal preemption include: mortgage rate limits, credit card rate limits, other charges on credit cards, deposit account charges, reserve requirements, capital ratios, truth-in-lending, and truth-in-savings. The state generally has control over its own state-chartered banking institutions, including commercial banks, savings banks, savings and loan associations, and credit unions, but even for them, certain aspects are preempted by federal law.


The federal government also charters and controls its own banking institutions, over which the state has only the authority that federal law allows (usually very little).  A number of agencies are involved in bank regulation at the federal level. Within the U.S. Treasury Department, the Office of the Comptroller of the Currency (OCC) supervises national banks (federally chartered commercial banks) and federally chartered savings banks and the Office of Thrift Supervision (OTS) supervises federally chartered savings and loan associations.  The Federal Reserve Board regulates reserves, capital ratios, and check-hold periods for all banks. It also regulates bank holding companies. The Federal Deposit Insurance Corporation also has various rules that apply to state banks as well as federally chartered ones.

 
Federal law, such as the National Bank Act, and related regulations, preempt most state laws that might try to regulate the national banks’ legitimate business decisions (such as how to invest its assets and how to price its products). Federal law does allow states to have something to say about branching, certain aspects of interstate bank branching, consumer protection issues, and disclosures. Similar preemption issues also arise with federally chartered savings banks and savings and loan associations.  


Questions of preemption are often difficult. Historically, states have had the most success in applying consumer protection requirements such as disclosures and notifications to national banks. Sometimes the legislature has included federally chartered banks in its laws on the theory that federal law will operate to preempt them for national banks if preemption applies. Other times, national banks have complied with state laws even though they might be exempted if they challenged them.

INTEREST LIMITS

Federal law preempts state limits on interest for all federally related first mortgage loans.  (These include such loans made by all state-chartered banking institutions because their deposits are insured by the federal government, as well as federally chartered institutions and most large nonbank lenders.)  Since  Connecticut, at least in this century, has never had an interest limit for any loans made by banking institutions (except credit cards until 1990), or for any  bona fide mortgages over $5,000, this preemption is not currently a problem for us. But it means that the legislature could not now pass such a limit if it wanted to. Since the federal preemption affects loans regardless of the amount, even first mortgage loans under $5,000 made by nonbank lenders are affected by the preemption if they are “federally related.” The federal preemption also appears to cover mortgage points on these first mortgage loans. On the other hand, there appears to be no such general preemption on interest or points for second mortgages (Connecticut currently has no interest limit on these mortgages either, but an eight-point limit exists on points for second mortgages made by any lender).

On nonmortgage loans, including credit cards, the National Bank Act allows national banks to charge either the rate allowed for state banks in the state where they are located or, if it is higher than the state limit, 1% above the Federal Reserve discount rate (12 U.S.C.A. § 85). Currently, that means state law applies, but Connecticut now has no limits on this category. It is important to note, however that because of the federal preemption, an out-of-state national bank can charge whatever is allowed in the state from which the credit card is issued and is not limited by any caps in the state where the customer is located. Recent federal court cases also apply this principle to the other fees and charges on a credit card. In fact, Connecticut removed its prior 18% limit on credit card interest rates largely because the out-of-state banks were already not subject to it because of the federal preemption. The legislature also concluded that the limit was causing loss of jobs in the state and disadvantaging the few in-state banks that still issued credit cards from Connecticut.


In addition, the Comptroller of the Currency has a rule that allows national banks to charge interest at the maximum rate permitted by state law to any competing state-chartered or state-licensed lending institution, not just state-chartered banks (12 C.F.R. § 7.7310). This is called the “most-favored lender” doctrine.

ACCOUNT CHARGES


The state clearly has authority to legislate limits on account charges for its own state-chartered banking institutions.  But the Department of Banking and the legislature have so far taken the position, parallel to the federal regulators’ position, that these are legitimate business decisions of the bank that should not be arbitrarily restricted.


For national banks, Comptroller of the Currency rules say that deposit account service charges are a business decision that each bank must make according to sound banking judgment and federal standards of safety and soundness. The regulations specify that a national bank can set these charges “notwithstanding any state laws that prohibit the charges assessed or limit or restrict the amount of that charge.” The regulations state that such state laws are preempted by the comprehensive federal statutory scheme governing the deposit-taking function of national banks (12 C.F.R. § 7.8000). The federal rules provide a few general guidelines for how national banks should set these fees. They should arrive at these charges on a competitive basis, and not on the basis of any agreement, arrangement, undertaking, understanding, or discussion with other banks or their officers. In setting the charges, the banks may consider, but are not limited to considering, the following factors:


1.
costs incurred by the bank, plus a profit margin, in providing the service;


2.
deterrence of customers’ misuse of banking services;


3.
enhancement of the bank’s competitive position in accordance with the bank’s marketing strategy; and


4.
maintenance of the bank’s safety and soundness.

Another regulation states that a national bank may, consistent with deposit contracts, impose such service charges on dormant accounts as its board of directors determines to be reasonable (12 C.F.R. § 7.7515).


The state appears to generally not have authority over national banks' account charges.  But in a number of cases, states have tried to limit them in some manner.  For instance, in New Jersey, the legislature passed a law requiring all banks to offer lifeline accounts )limited basic banking accounts that have certain limits on fees.  National banks challenged the law and the Comptroller declared that it was preempted for national banks.
ATM CHARGES


Another example of the difficulties in determining where state authority begins and ends in respect to national banks is the current controversy over ATM surcharges.  Neither the state nor the federal government limit the fees a bank can assess for its own customer to use either its own ATM or another bank's ATM.  Recently, some banks nationwide have begun charging additional fees of $1 or so for another bank's customer to use their ATM, on top of what the customer's own bank charges for him to use the "foreign" ATM.

The banking commissioner issued an opinion stating that such ATM surcharges are prohibited by Connecticut law, which covers “banks,” defined as Connecticut chartered banks or federal banks (national banks, federal savings banks, or federal savings and loan associations that have their main offices in Connecticut).  He based his opinion on the fact that the state statute lets a bank impose a usage charge on another bank whose customers use its ATM and that this carries with it an implied prohibition that the bank cannot charge the customer directly for this use.   Fleet Bank, which is a national bank,  has apparently challenged the commissioner's interpretation in court.
ADJUSTABLE MORTGAGES


Federal law and regulation preempts state limitations, including prepayment penalties, on adjustable rate mortgages for both national banks and state-chartered banks (12 U.S.C.A. § 3803(a), 12 C.F.R. § 34.5 to 34.12).  Thus, any bank making adjustable rate mortgages has to abide only by federal rules, which require that the banks themselves set a cap on how high the interest rate can go during the life of the loan and specify disclosures the bank must make to the customer.
BRANCHING


The state has full control over where a state-chartered bank can open a new branch (although we currently have no geographic limits since our home office protection law was repealed in the early 1980s).  National banks, on the other hand, have to receive approval from the Comptroller of the Currency. But federal law generally prevents him from approving a branch where the state’s laws would prohibit it for a state-chartered bank (12 U.S.C.A. § 36).

INTERSTATE BRANCHING


Until the 1994 federal Riegle-Neal Interstate Banking law passed, states had full control over whether and to what extent they would participate in interstate banking. That law, which takes full effect in 1997, preempted much of the states’ authority to decide these issues, but allowed them to opt in or out of certain provisions. Connecticut had already opened its borders to most interstate banking before the federal law was passed, and in 1995 opted in to the last step, allowing establishment of new interstate branches that are not preceded by mergers or takeovers of existing banks or branches.


Federal law makes interstate branches of out-of-state national banks subject to the host state’s laws concerning community reinvestment, consumer protection, fair lending, and establishment of intrastate branches to the same extent as they apply to banks chartered by that state except when federal law preempts application of the state law to a national bank or when the Comptroller of the Currency determines that applying the state law would have a discriminatory effect on the branch of the out-of-state national bank (12 U.S.C.A. § 36(f)). The law designates the Comptroller as the enforcer of any state laws that apply. Other state laws apply to the branch to the same extent as they apply to a branch of a national bank whose main office is located in Connecticut.

INSURANCE


Federal law allows national banks located and doing business in any place with a population of 5,000 or less (under the last census) to act as an insurance agent for any fire, life, or other insurance company authorized to do business in the state (12 U.S.C.A. § 92). It gives national banks this authority regardless of contradictory state law.


Connecticut law still generally prohibits banks from selling general insurance, except for annuities, which were authorized last year, and savings banks’ long-standing authority to sell Savings Bank Life Insurance (SBLI).

COMPTROLLER’S PREEMPTION OF STATE LAWS


The Comptroller of the Currency has the authority to decide that state laws are preempted as to national banks. But the 1994 federal Riegle-Neal interstate banking law, among its other provisions, required the Comptroller to follow more stringent procedures for preemption. Now, before issuing a preemption opinion, he must first publish a notice of the issue in the Federal Register, including a description of each state law at issue; give interested parties at least 30 days to submit written comments; and consider any comments received in developing the final opinion letter or interpretive rule. The law requires publication of the final opinion letter or rule in the Federal Register. Exceptions can be made for emergencies.

FEDERAL RESERVE BOARD PREEMPTIONS


The Federal Reserve Board also regulates some activities of all national banks, which are automatically federal reserve member banks and of any state-chartered banks that choose to become member banks.  It regulates bank holding companies (corporations that are not themselves banks but that own one or several banks), but states can and do prescribe certain procedures for takeovers of banks in their states by bank holding companies. The Federal Reserve Board also regulates check hold periods of all banks and preempts state laws in this area. In addition, it regulates reserve requirements and capital ratios for all banks and preempts state reserve requirements (12 U.S.C.A. § 461,  CGS § 36a-120, 12 U.S.C.A. § 3907).  


Federal truth-in-lending law, administered by the Federal Reserve Board, covers both state and federally chartered banks and preempts conflicting state laws.  Connecticut has its own truth-in-lending law, but it has to be virtually the same as federal law in order for us to continue to maintain the exemption from the federal law that the Federal Reserve Board, grants us. This exemption allows our banking department to administer the law instead of the federal agency.


Federal truth-in-savings law, also administered by the Federal Reserve Board (12 C.F.R. § 230), covers all banks.  But a long-standing Connecticut Deposit Account Disclosure Act appears to apply to both state and federally chartered banking institutions as long as it does not conflict with the federal rules.

FEDERAL DEPOSIT INSURANCE CORPORATION (FDIC)


The FDIC insures deposits of all federally chartered institutions and any state-chartered institutions that qualify. All of the state banks in Connecticut are FDIC-insured. In order to obtain deposit insurance, banks have to observe certain safety and soundness rules that FDIC sets. These rules cover both state and federally chartered banks. FDIC currently administers two separate funds: the Bank Insurance Fund (BIF) and the Savings Association Insurance Fund (SAIF).
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