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OFFICE OF LEGISLATIVE RESEARCH


December 10, 1997
     97-R-1385

TO: 



FROM:
Susan Goranson, Principal Analyst

RE: 

Affordable Housing


You asked for an outline of the major differences between Connecticut’s and Massachusetts’s affordable housing appeal processes.

SUMMARY


Connecticut and Massachusetts both have special procedures that developers can use to appeal local decisions rejecting affordable housing projects.   The procedures differ in some significant ways. In Connecticut a developer must apply to all local boards for approval, just as with a nonaffordable housing development, while in Massachusetts a developer applies for a comprehensive permit which allows him to receive most local permits with one application. In Connecticut a developer can use the procedure when developing either for profit or government funded affordable housing while in Massachusetts the procedure can only be used with government subsidized housing.  Both states exempt towns where over 10% of its housing stock is affordable from the special appeals procedures.  In Connecticut the appeal is to Superior Court and the appeal differs from the conventional procedure in that the burden of proof is shifted from the developer to the town.  In Massachusetts the appeal is to the Housing Appeals Committee and the burden of proof is shared by the town and the developer.

INITIAL PERMIT


There are a number of permits a developer may need from a town in order to develop affordable housing.  The Connecticut affordable housing law does not change this requirement for affordable housing projects, i.e. a developer must apply separately to each local board for the necessary permit.  The special appeals procedure applies only to any application he submitted to the zoning, planning, or planning and zoning commission; the zoning board of appeals; or any agency with planning and zoning powers (CGS § 8-30g).


In Massachusetts a developer who proposes building subsidized affordable housing can apply directly to the local Zoning Board of Appeals (ZBA) for a comprehensive permit to build the housing in lieu of separate applications to the local boards, except the conservation commission and the board of health.   Before applying the developer must have preliminary approval of his financing under a state or federal program.  The comprehensive permit can allow housing construction at a greater density than that allowed by local zoning.  The ZBA must notify the other local boards of the comprehensive permit application (M.G.L.C. 40B § 20-23). 

ELIGIBLE PROJECTS


Connecticut and Massachusetts law differ on what projects can use the appeal process.  In Connecticut a developer can use the procedure if the proposed project is (1) to be funded by a state or federal government agency or (2) to be funded from private sources and the developer agrees to make at least 25% of the units affordable to people earning 80% of the median income for the area or the state, whichever is less, for at least 30 years.  


Massachusetts allows a developer to apply for a comprehensive permit if the proposed project is subsidized by the federal or state government under any program to assist in the construction of low or moderate income housing by a public agency, nonprofit organization or limited dividend organization. 


New Massachusetts regulations also allow towns through the local housing initiatives program to sponsor housing. This housing is usually built without direct state or federal financial assistance but it must have technical assistance from the state. Typically a developer approaches a town with a proposal for affordable housing.  The town must agree to sponsor the project with the state.  The state reviews the plan and gives technical assistance.  The regulations, among other things, require that at least 25% of the units be restricted for a period of time for occupancy by low and moderate income people and that the owners agree to be subject to equal housing opportunity guidelines of the department and develop and implement an affirmative fair market plan.

TOWNS SUBJECT TO APPEALS PROCESS


Both Connecticut and Massachusetts publish lists of towns that have met the state’s 10% minimum affordable housing obligations and thus are exempt from the state’s special affordable housing appeals procedures.  Connecticut counts:

1.

housing which is receiving or will receive government assistance for constructing or substantially rehabilitating low or moderate income housing;

2.

housing occupied by people receiving rental assistance under (a) the federal low income rental program (Section 8) or (b) Connecticut’s Rental Assistance Program (RAP)  for low income families living in privately owned rental housing and elderly people living in state-assisted elderly housing;

3.

housing financed by the Connecticut Housing Finance Authority (CHFA); and

4.

housing restricted by deed to people earning less than or equal to 80% of the area median income.  If a town counts deed restricted housing if must certify that the tenant’s income meets the median income guidelines and the tenant must sign an affidavit certifying to this. 


The Department of Economic and Community Development maintains a list which shows the percentage of affordable housing in each town and the towns which are exempt from the appeal process because they meet the 10% affordable housing threshold.


Massachusetts counts housing subsidized by the federal or state government which is built or operated by a public agency, nonprofit organization, or limited dividend organization.  Housing units rented under the federal Section 8 program or a state rental assistance program does not count toward the 10% threshold unless the unit itself is constructed or rehabilitated under a government subsidy program. New regulations also allow certain local housing initiatives sponsored by a town which in all significant respects are within the intent of the law, to be counted as affordable housing.


The Massachusetts Executive Office of Communities and Development maintains a list which shows the percentage of low and moderate income housing in each town.  The list is used to determine which towns are exempt from the appeal process because they meet the 10% threshold.

APPEAL


Both Connecticut and Massachusetts allow a developer to appeal if the town denies the permit or places restrictions on it.  In Connecticut the appeal is a judicial one, to Superior Court.  In Massachusetts it is an administrative appeal, to the Housing Appeals Committee.  


In Connecticut, before a developer can appeal a local zoning commission decision to Superior Court, the commission must deny his application or approve it with restrictions that undermine the project’s viability or the affordability of its units.  The developer  can modify his application or resubmit it to the commission instead of appealing it.  The modifications may address some or all of the commission’s objections or restrictions.  The commission must treat the modifications as an amendment to the original application.


The developer must appeal to the Superior Court for the district where the project is located.  The chief court administrator must try to develop a “consistent body of expertise” by designating a small group of judges to hear these appeals and assigning a judge from this group to hear each appeal as it arises.  The appeal generally must comply with the statutes governing land use appeals.


The procedure differs from other land use appeals in that the burden of proof shifts from the developer to the town.  The town must meet one of two sets of conditions.  It must show that:


1.
(a) there is sufficient evidence in the record to support its decision and (b) its decision is necessary to protect substantial public interests in health, safety, or other matters which the town may legally consider and these interests clearly outweigh the need for affordable housing and cannot be protected by making reasonable changes to the project; or


2.
the project is receiving no public assistance and is located in an industrial zone that specifically prohibits residential uses.


In making its decision the court is limited to examining the application record to determine whether the town has met its burden of proof.  The court can affirm or reverse the town’s decision.  It can also remand the application back to the town with or without suggestions for modifications, and it can make any other ruling it considers necessary.  Under Connecticut law this court’s decision can be appealed to a higher court.


In Massachusetts if the ZBA denies the comprehensive permit or includes conditions that makes the proposal economically unfeasible, the developer may appeal the decision to the state Housing Appeals Committee.  The committee consists of (1) three members appointed by the Executive Office of Communities and Development, one who is an employee of the office and (2) two appointed by the governor consisting of a city councilor and a selectmen.  The committee is limited to hearing (1) if the permit was denied, whether the ZBA decision was reasonable and consistent with local needs, or (2) if the permit was approved with conditions, whether the conditions made the construction or operation of the housing uneconomical and whether they are consistent with local needs.  The law defines consistent with local needs as being reasonable in view of the need for low and moderate income housing balanced against health, safety, environmental, design, open space, and other local concerns.  The requirements and regulations must be applied as equally as possible to both subsidized and unsubsidized housing.  The law considers the ZBA’s requirements to be consistent with local needs when imposed in a town where (1) affordable housing consists of more than 10% of the housing stock or occupies more than 1.5% of the land zoned for residential, commercial, or industrial use, or (2) the application before the ZBA would result in construction of affordable housing on sites which occupy more than 3/10ths of one percent of the town’s land area in any one year.


The developer has the burden of proving he has meet the law’s jurisdictional requirements.  If the permit was denied the developer must be able to prove for the disputed areas that its proposal complies with state and federal law or with generally recognized standards as to matters of health and safety, environment, design, open space, and other matters of local concern.  If the permit is approved with conditions the developer has the burden of proving that the conditions make the project uneconomical.  In both cases the developer has the burden of proving that local requirements have not been applied as equally as possible to subsidized and unsubsidized housing.  In the case of a denial or approval with conditions the developer  has the burden of proving that measures have been proposed to mitigate the local concern or that there is an alternative method that makes the project economical.


The ZBA must prove that its decision was consistent with local needs.  If the permit was denied or approved with conditions which the applicant believes are uneconomic, the ZBA must proved that there is a valid health, safety, environmental, design, open space, or other local concern which supports the denial and that the concern outweighs the regional housing need.  If the ZBA either approves or denies with conditions that are based on the inadequacy of existing municipal services, it must prove that creating these services is not technically or financially feasible.


If the committee finds the denial was unreasonable and not consistent with local needs, it must vacate the ZBA decision and direct it to issue a comprehensive permit.  If the committee finds that the conditions make the proposal not economical and not consistent with local needs, it must order the ZBA to modify or remove the conditions and to issue any necessary permit.  However ZBA conditions that are consistent with local needs cannot be changed by the committee simply because they are uneconomical.  The committee cannot issue any order that would permit housing with standards less safe than the requirements of the financing federal or state agency.  The committee’s decision may be appealed to Superior Court. 
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