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OFFICE OF LEGISLATIVE RESEARCH


September 15, 1997
97-R-1086

TO:


FROM:
Susan Goranson, Principal Analyst

RE:
Massachusetts Affordable Housing

You asked for a summary of the  Massachusetts affordable housing appeal process. 

SUMMARY
Massachusetts has an affordable housing appeal process similar to Connecticuts.  It allows a local Zoning Board of Appeals (ZBA) to grant a single comprehensive permit to a developer proposing to build subsidized low or moderate income housing.  The comprehensive permit is in lieu of other local permits.  In certain cases, typically when less than 10% of a towns housing stock consists of low or moderate housing, a developer may appeal a ZBAs decision to deny or place conditions on the permit to the state Housing Appeals Committee.  The committee  can order the ZBA to issue a permit or change permit conditions.  

MASSACHUSETTS LAW
Massachusetts law establishes a process to facilitate the development of low and moderate income housing in the state.  A developer who proposes building state or federally subsidized low or moderate income housing can apply to the local Zoning Board of Appeals (ZBA) for a comprehensive permit to build the housing, in lieu of separate applications to the applicable local boards. Before applying the developer must have preliminary approval of his financing under a state or federal program.  The comprehensive permit may encompass all local requirements and regulations.  It can allow housing construction at a greater density than that allowed by local zoning.  The ZBA must notify the other boards of the comprehensive application (MGL c. 40B  20-23). 

Under certain circumstances if the ZBA denies the permit or includes conditions that makes the proposal economically unfeasible, the developer may appeal the decision to the state Housing Appeals Committee.  Typically a developer can appeal the decision when less than 10% of a communitys housing stock is low or moderate income housing.  The committee is limited to hearing (1) if the permit was denied, whether the ZBA decision was reasonable and consistent with local needs or (2) if the permit was approved with conditions, whether the conditions made the construction or operation of the housing uneconomical and whether they are consistent with local needs. 

The law defines consistent with local needs as requirements and regulations that are reasonable in view of the regional need for low and moderate income housing considered with the number of low income people in the town and the need to (1) protect the health or safety of the occupants of the proposed housing or the residents of the town, (2) promote better site and building design in relation to the surroundings, or (3) preserve open spaces.  The requirements and regulations must be applied as equally as possible to both subsidized and unsubsidized housing.  The law considers the ZBAs requirements or regulations to be consistent with local needs when imposed in a town where (1) low or moderate income housing consists of more than 10% of the housing stock or occupies more than 1.5% of the land zoned for residential, commercial, or industrial use or (2) the application before the ZBA would result in construction of low and moderate income housing on sites which occupy more that 3/10ths of one percent of the towns land area in any one year.

If the committee finds that the denial was unreasonable and not consistent with local needs, it must vacate the ZBA decision and direct the ZBA to issue a comprehensive permit.  If the committee finds that conditions make the proposal not economical and not consistent with local needs, it must order the ZBA to modify or remove the conditions and to issue any necessary permit.  However ZBA conditions that are consistent with local needs cannot be changed by the committee simply because they are uneconomic. The committee cannot issue any order that would permit the building of housing with standards less safe than the requirements of the federal housing administration or the Massachusetts Housing Finance Agency (MHFA), depending on which agency is financing the project.

Low and Moderate Income Housing
Massachusetts law defines low and moderate income housing as any housing subsidized by the federal or state government under any program to assist the construction of low- or moderate- income housing whether built or operated by any public agency or any nonprofit or limited dividend organization.  The Executive Office of Community and Development publishes a list of the number of low and moderate income houses  in each towns housing inventory for purposes of determining whether a community has met the 10 percent goal.

New regulations allow certain  private housing initiatives without direct state or federal financial assistance, but which in all significant respects are within the intent of the law, to also be counted as affordable housing. These regulations, among other things, require that at least 25% of the units be use restricted for a period of time for occupancy by low and moderate income people and that the owners agree to be subject to equal housing opportunity guidelines of the Department of Community Affairs and develop and implement an affirmative fair market plan.

Changes to the Program
Massachusetts recently repealed regulations which allowed certain towns with less than 10% affordable housing to be exempt from the affordable housing appeal process.  The regulations had allowed towns with less than 10% affordable housing a way to be exempt from the appeal process if a town had an approved housing plan, at least 5% affordable housing, and had made recent efforts to attract and build affordable housing.   According to Bert Rodiger of the Massachusetts Department of Housing and Community Development, the regulations were repealed because the process was cumbersome and not used.  Rodiger believes that only two towns ever attempted to follow this process by submitting plans for approval, but the plans were never approved. He noted that Massachusetts will continue to explore ways to make the affordable housing appeal process exemption applicable to more towns.   
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