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You asked if any other states have an affordable housing appeal process similar to Connecticut’s and if there are any provisions of those laws which can be used here.

SUMMARY

Massachusetts has an affordable housing appeal process similar to Connecticut’s.  It allows a local Zoning Board of Appeals (ZBA) to grant a single comprehensive permit to a developer proposing to build subsidized low or moderate income housing.  The comprehensive permit is in lieu of other local permits.  In certain cases, typically when less than 10% of a town’s housing stock consists of low or moderate housing, a developer may appeal a ZBA’s decision to deny or place conditions on the permit to  the state Housing Appeals Committee.  The committee  can order the ZBA to issue a permit or change permit conditions.  


Massachusetts has recently changed its regulations to allow additional towns to be exempt from the appeals process.  Even if a town has less than 10% affordable housing it can be exempt if it has an approved housing plan; at least 5% affordable housing; and made recent efforts to attract and build affordable housing.


If Connecticut desired to exempt more towns from its affordable housing appeal process it could amend its law in a manner similar to Massachusetts. It could authorize the Department of Economic and Community Development to exempt towns which have an affordable housing plan;  a specified minimum amount of affordable housing; and made serious efforts to create more affordable housing. 

MASSACHUSETTS LAW

Massachusetts law establishes a process to facilitate the development of low and moderate income housing in the state.  A developer who proposes building state or federally subsidized low or moderate income housing can apply to the local Zoning Board of Appeals (ZBA) for a comprehensive permit to build the housing, in lieu of separate applications to the applicable local boards. Before applying the developer must have preliminary approval of his financing under a state or federal program.  The comprehensive permit may encompass all local requirements and regulations.  It can allow housing construction at a greater density than that allowed by local zoning.  The ZBA must notify the other boards of the comprehensive application (MGL c. 40B § 20-23). 


Under certain circumstances if the ZBA denies the permit or includes conditions that makes the proposal economically unfeasible, the developer may appeal the decision to the state Housing Appeals Committee.  Typically a developer can appeal the decision when less than 10% of a community’s housing stock is low or moderate income housing.  The committee is limited to hearing (1) if the permit was denied, whether the ZBA decision was reasonable and consistent with local needs or (2) if the permit was approved with conditions, whether the conditions made the construction or operation of the housing uneconomical and whether they are consistent with local needs. 


The law defines “consistent with local needs” as requirements and regulations that are reasonable in view of the regional need for low and moderate income housing considered with the number of low income people in the town and the need to (1) protect the health or safety of the occupants of the proposed housing or the residents of the town, (2) promote better site and building design in relation to the surroundings, or (3) preserve open spaces.  The requirements and regulations must be applied as equally as possible to both subsidized and unsubsidized housing.


The law considers the ZBA’s requirements or regulations to be consistent with local needs when imposed in a town where (1) low or moderate income housing consists of more than 10% of the housing stock or occupies more than 1.5% of the land zoned for residential, commercial, or industrial use or (2) the application before the ZBA would result in construction of low and moderate income housing on sites which occupy more that 3/10ths of one percent of the town’s land area in any one year.


If the committee finds that the denial was unreasonable and not consistent with local needs, it must vacate the ZBA decision and direct the ZBA to issue a comprehensive permit.  If the committee finds that conditions make the proposal not economical and not consistent with local needs, it must order the ZBA to modify or remove the conditions and to issue any necessary permit.  However ZBA conditions that are consistent with local needs cannot be changed by the committee simply because they are uneconomic. The committee cannot issue any order that would permit the building of housing with standards less safe that the requirements of the federal housing administration or the Massachusetts Housing Finance Agency (MHFA), depending on which agency is financing the project.

Low and Moderate Income Housing

The law defines low and moderate income housing as any housing subsidized by the federal or state government under any program to assist the construction of low or moderate income housing whether built or operated by any public agency or any nonprofit or limited dividend organization. The Executive Office of Communities and Development (EOCD) publishes a list of state and federal housing programs that meet this definition.  


The office also publishes a list of the number of low and moderate income houses in each town’s housing inventory for purposes of determining whether a community has met the 10% goal.

Changes to The Program

 In the late 1980's a special legislative commission was established to look at the effectiveness of the comprehensive permit program.  The commission issued its final report in 1989 which directed EOCD to develop regulations and guidelines to encourage communities to establish an overall housing plan.  The regulations (1) establish guidelines for town participation in state decisions on subsidized housing development (2) establish criteria for state approval of local Housing Development Plans (HDP), and (3) create a presumption in favor of local decisions on comprehensive permits where the town has an approved plan and has demonstrated substantial performance in past development of low and moderate income housing.


The effect of the task force has been to exempt additional towns from the part of the comprehensive permit process that allows developers to appeal a ZBA ruling to the state committee. Under the law typically towns with over 10% low and moderate income housing are exempt from the appeal process.  With the adoption of these regulations towns which do not meet the 10% goal may also be exempt from the appeal process if they have an approved HDP and  have shown substantial performance in development of low and moderate income housing.  The decisions of the ZBA’s in these towns are presumed to be consistent with local needs (760 CMR 30 and 31).


In order to take advantage of the exemption a town must be certified by Community Review Board established by the EOCD.  Communities seeking certification must demonstrate the following:


1. 
an approved Housing Development Action Plan;


2. 
a minimum of 5% of the town’s total current, year-round housing stock must be low and moderate income housing;


3. 
recent efforts to provide low and moderate income housing must have been successful at the most substantial rate feasible for a community of similar size and housing characteristics;


4.
the housing production must be the result of affirmative local action or support as shown by projects which received the public support of the town’s chief elected official and the local housing partnership, or projects that received local zoning approval or a comprehensive permit;


5.
a reasonable local process with specific review criteria must be in place for considering proposed low and moderate income housing development and the process must encourage this type of  developments; and


6. 
a substantial share of the town’s low and moderate income housing must be for families and for people with special needs.


The Housing Development Action Plan must cover a five year period.  But the EOCD approval of the plan is only for three years.  The certificate of performance expires at the same time as the plan.  A major factor in the review of all subsequent plans will be the town’s actual performance under its most recent plan.

CONNECTICUT

Connecticut has an affordable housing land use appeal procedure.  It is a special process that developers can use if they have had an affordable housing development application rejected by a local planning or zoning commission.  The procedure allows a developer to appeal the decision to Superior Court and places the burden of proof on the town to justify its rejection of the project.  This special appeal process can only be used for rejected affordable housing projects located in towns where less than 10% of the housing stock is affordable housing that have not completed an affordable housing project in the past year.


Connecticut could institute a process similar to the change Massachusetts made in its program to exempt certified towns from the program.  As in Massachusetts a town with less than 10% affordable housing could be exempt from the process if it (1) has a plan to develop more affordable housing; (2) has a specified minimum amount of affordable housing (Massachusetts has 5%); (3) has recent successful efforts to create affordable housing at a rate reasonable for a town of its size; and (4) can demonstrate serious efforts to attract more affordable housing.  The Connecticut Department of Economic and Community Development could be the agency to certify the towns.
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