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LEGISLATIVE PROGRAM REVIEW AND INVESTIGATIONS COMMITTEE

The Agricultural Lands Preservation Pilot Program: A "Sunset”
Review.

SUMMARY

The importance of farmlands for food production and as a
vital natural resource has been recognized throughout the na-
tion's history. However, the abundance of farmland precluded
public concern for farmland preservation as a land-use priority.
During the past two decades, the unrelenting conversion of farm-
land to urban uses in Connecticut, and other populated states,
precipitated enactment of legislative policies and programs to
counter this trend. Initially, legislation was adopted to deter
dimunition of farmland through tax incentives. More recently,
the Connecticut General Assembly enacted a Pilot Program to
purchase the development rights (PDRs) to agricultural lands as
a means of guaranteeing long-term preservation.

The law, P.A. 78-232, authorized $5,000,000 in bonding for
PDRs; an additional $2,000,000 was authorized in 1979. By Novem-
ber 1979, the Bond Commission had approved the Commissioner of
Agriculture's proposed development rights purchase of seven
farms, comprised of approximately 2,000 acres, at a cost of $3.5
million. The Commissioner anticipates that the entire original
authorization will be expended by the close of 1979. buring
1980 the second allocation will be awarded.

P.A. 78-232 specified including the Pilot Program in the
1980 "Sunset" reviews, to be conducted by the Legislative Pro-
gram and Investigations Committee (LPREIC). In accordance with
this mandate, the LPREIC has examined, retrospectively, the
Pilot Program within the framework of the "Sunset" criteria
(see Appendix I). Although the central focus is the Pilot Pro-
gram, alternative farmland preservation programs in Connecticut
and other states also are reviewed. These progranms include tax
incentives and disincentives, regulatory controls and policy

coordination.

The major findings of the report are that (1) the Pilot
Program does serve the public interest, and (2) no other single
program is both acceptable and capable of guaranteeing farmland
preservation as economically as the Pilot Program. However, the
IPREIC finds that the high cost of the PDR program necegsitates
gradual implementation of a full-scale program over the long-
term. To assure that the PDR program includes, eventually, the




85,600 acres of prime farmland recommended in the Food Plan,
the LPREIC identifies the need to coordinate other policies
and programs with the PDR program. These supporting programs,
which encourage preservation primarily through tax incentives,
include succession taxes for farms in estates, differential
assessments for farmland and the Conservation and Development
Policies Plan. Finally, consideration of possible zoning en-
abling legislation is addressed.

The recommendations listed below include new and amended
legislation to strengthen the various elements of the proposed
comprehensive farmland preservation program.

RECOMMENDATTIONS

1, ESTABLISH A LONG-TERM PDR PROGRAM (pp. 33-34).

To guarantee the preservation of prime agricultural lands.
the General Assembly should replace the Pilot Program with
a long-term program funded at a level no less than $3.5
million annually and scheduled for "Sunset" review at five
year intervals.,

2. ESTABLISH A PDR DECISION-MAKING BOARD (p. 314).

To guarantee continued diversity of interests as presently
represgsented on the Advisory Board, the General Assembly
should require formation of an Agricultural Lands Preser-
vation Board as a decision-making body.

3.  COORDINATION OF DATA {(p. 34).

The Agricultural Lands Preservation Board should utilize
the Food Plan, the series of maps and the P,.A. 490 data
in its decision-making process.

4. STRENGTHEN CONVEYANCE TAX PROVISIONS OF P.A. 490 (p. 32).

To encourage retention of farmland, the Finance Committee
should recommend that a penalty be levied on all tracts
withdrawn from the differential assessment program.

5. UTILIZE P.A. 490 RECORDS {(p. 32-33).
To provide data for the PDR decision-making board, the Of-
fice of Policy and Management should assist municipalities

in compiling P.A. 490 raw data and transmit the results
to the Agricultural Lands Preservation Board.

ii




LOCAL INPUT (p. 34).

To incorporate municipal input in decision-making, local
planning and zoning commissions and the chief executive
officer in each municipality should be solicited for

(1) recommended sites and (2) comments following applica-
tion submission. '

POSSIBLE NEW %ZONING ENABLING LEGISLATION (p. 32).

As possible stimulus for municipal adoption of alternative
growth management techniques, the Environment Committee
and/or the Committee on Planning and Zoning should recom-—
mend to the 1981 General Assembly possible enabling legis-
lation for agricultural zones, agricultural districts and
the transfer of development rights for agricultural lands.
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PREFACE

Throughout recent U. S. history, the federal government
has dominated agricultural policies and programs. As a result,
state and substate governments have been relegated a secondary
role in developing agricultural policies and programs. There
is one exception to federal preeminence--agricultural land
preservation policies and programs. These programs, formulated
incrementally over the past twenty years, have been initiated in
the urban northeast where high level densities and a nondominant
farm economy have precipitated rapid conversion of farmland to
urban uses,

Pregently, the annual dlmunltlon of prime farmlands is an
estimated one million acres. Recognizing the magnitude involved,
the federal Environmental Protection Agency adopted an “Agricul-
tural Lands Protec¢tion Policy" in 1978. Subseguently, the
National Agrlcultural Lands Study was established. Its charge
is to define and codify local, state and national concerns and
to review and evaluate existing preservation programs. The
findings will be submitted to the President by January, 1981.

Undoubtedly, Connecticut's Pilot Program to Preserve
Agricultural Lands (PA 78-232) will receive special recognition
in the national study, reflecting Connecticut's pioneering status
as the first state expected to effect a closing on the purchagse of
development rightgs (PDR). The study also will address tax in-
centives and disincentives, regulatory activities and other
acquisition programs. This comprehensive approach reflects the
generally accepted tenet that if farmland is to be preserved, a
variety of complementary mechanisms is needed.

Connecticut's commitment to farmland preservation was first
articulated in 1963. During the ensuing vears, enactment of
additional laws, including the Pilot Program, has expanded im-
plementation activities. Today, four separate programs com-
prise the state's agricultural land preservation policy. Viewed
from this expanded perspective, it is appropriate to review the
Pilot Program within the broader context of agricultural lands
preservation in Connecticut.

Inclusion of other agricultural lands preservation programs
in this review also is consistent with the "Sunset" statutory

! Natural Agricultural Lands Study, Where Have the Farmland Gone,
Washington, 1979, p. 8.
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mandate which defines the parameters of this review. Specifi-
cally, Connecticut's "Sunset" legislation mandates utilization

of certain criteria (C.G.S. 2c-7(a-d)) to judge whether a specific
program operates in the public interest. To determine public
need, one critexrion is "whether the public interest could be
protected adequately by another program." Part II, Agricultural
Land Preservation Programs, will consider alternate programs

in the context of this criterion.

The focus of Part I, The Agricultural Lands Preservation
Pilot Program, is its actual operation. Substantive aspects of
the Pilot Program are reviewed according to the relevant "Sunset"
criteria including: (1) "whether termination of the program
would endanger the public health, safety and welfare," {(2)
"whether the program produces any direct or indirect increase
in the costs of goods and services, and if it does, whether the
public benefits.,.outweigh the public burden." 1In addition,
procedural aspects of the Pilot Program are reviewed in the con-
text of the criterion which queries whether existing "statutes,
regulations or policies including budgetary and personnel
policies" impede effectiveness.

Based on the findings in Parts I and II, Part III sets
forth recommendations to establish a comprehensive farmland pre-
servation program. The comprehensive program consists of po-
tential new legislation as well as amendments to existing legis-

lation.

The coordinated policy includes tax incentives and possible
regulating mechanisms to delay and deter farmland conversion.
Simultaneously, the policy provides a staged purchase of develop-
ment rights program guaranteeing long-term preservation of
prime agricultural lands.
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PART I

THE AGRICULTURAL LANDS PRESERVATION PILOT PROGRAM
IN CONNECTICUT

Legislative History of P.A. 78-232

In 1974, the Governor's Task Force for the Preservation
of Agricultural Land issued its final report! recommending that
325,000 -acres of the remaining 500,000 acres of agricultural
land be permanently preserved. To realize this goal, the Task
Force called upon the state to purchase the development rights of
325,000 acres which would be designated as "agricultural reserves"
by local zoning commissions. The purchase price of the develop-
ment rights, negotiated with each farmland owner, would equal
the difference between the fair market value at its "highest
and best use" and the actual use value for agricultural purposes.
The cost of the program {estimated at $1,500 per acre or $500
million eventually) would be financed by a 1% tax on all real
estate transfers.

Although the General Assembly failed to adopt the recommended
legislation, the Connecticut Board of Agriculture2 was directed
to inventory cropland suitable for preservation. Based on a
statewide sample of farmers the Report to the General Assembly
in 1977° found the following:

e farmers rent almost one-half as much land as they
own;

e dairy and beef farming utilize approximately 3/4
of all farm acreage, although the amount of "crop-
iand" comprises only 1/2 of the total state
farmland;

! @Governor's Task Force for the Preservation of Agricultural
Land , Final Report, December 20, 1974.

2 Now terminated under the Reorganization Act.

3  paul Waggoner, Donald A, Tuttle and David E. Hill, Land for
Growing Food in Connecticut, A Report to the General Assembly,
1977, Bulletin 769 of the Connecticut Agricultural Experiment

Station, 1977.




e fruit and vegetable farms utilize only 10% of
the total acreage, although the amount of “crop-—
land" comprises 20% of the total state farmland;

e although some farmers adopted a "wait and see"
attitude and others stated that they would
never sell their development rights, approxi-
mately 34% of farmland would be available within
five years and an additional 10% after five
years; and

0o based on farm sales between 1972 and 1975, the
average cost per acre was $1,817, which suggested
that the proposed $1,500 per acre cost for the
development rights was realistic.

Opposition to the purchase of development rights (PDR)
program occurred in part because of the proposed funding mech-
anism--a 1% conveyance tax on all real estate transfers--and
the size of the funding commitment. By 1978, modified legisla-
tion was introduced which reduced the program's scope to a
Pilot Program and utilized authorization of $5,000,000 bonding
rather than enactment of a real estate tax, In May, 1978,

P.A, 78-232 "An Act Concerning the Preservation of Connecticut's
Agricultural Lands" became law.

Provigions of the Pilot Program

The preamble of P,A. 78-232 articulates the need to es-
tablish a "sound statewide program" to preserve agricultural
land for the "well-being of the people of Connecticut" (C.G.S.
22-26aa). To achieve this, the Act establishes a pilot program
whereby the development rights of selected agricultural lands
are purchased by the state. The landowner retains title to
the agricultural land but future use is limited to agriculture
as specified in a deed restriction in perpetuity (C.G.S. 22-
26ce(b)).

The original bonding authorization increased by $2,000,000
during the 1979 legislative session (P.A. 79-499), totals
$7,000,000 for purchase of the development rights.

Responsibility for the state's purchase of development rights

(PDR) rests with the Commissioner of Agriculture. The lengthy
statutorily mandated process (C.G.S. 22-26cc(a))! follows
these steps: ‘

' As amended by P.A. 79-208.




1. Voluntary submission of an application by
the landowner to the Commissioner of Agriculture.

2. Preliminary selection by the Commissioner.
3. 1Independent appraisal conducted of the property.
4. Review by other state agencies.

5. Negotiation between the landowner and the
Commissioner.

6. Final selection by the Commissioner,
7. Bonding approval by the Bond Commission.
8. Closing on purchase of development rights.

In return for the state's capital expenditure, the state
receives an asset in the form of a deed restriction attached
to the property owner's title. This deed restriction is trans-
ferred with any ownership title change. Thus, future sale of
the land will reflect the absence of any development value since
land use is restricted to agricultural purposes. While there is
no absolute assurance that farming will continue on the pur-
chased land, fthere is a guarantee that more intense use of the
land will not occur.

The law provides for rescinding the development rights
under certain conditions. If reversion occurs, the landowner
must pay the state the current market value of the development
rights (C.G.8. 22-26cc{c)).

Although at inception the Pilot Program was assigned a
limited duration,! the bonding authorization included $50,000
for development of long-term planning tools--a state land use
map (C.G.S. 22-26dd) and a food plan (C.G.S. 22-26ee). Prepar-
ation of the Food Plan is the responsibility of the Commissioner
in cooperation with the University of Connecticut.? Development

! According to Section 9 of P.A. 78-232 which added the Pilot
Program to the list of "Sunset" reviews for FY 1980.

2 The University received $14,000 of the bonding authoriza-
tion for this purpose.




of the required maps, however, is delegated to the Secretary
of the Office of Policy and Management (OPM) assisted by the
Commissioner and representatives from other federal, state and

regional agencies.'

Progress to Date

To the extent that the first closing of a development
right's purchase has yet to be effected,” the Pilot Program
has met with limited success to date. Since enactment in May
1978, the Commissioner and his appointed Advisory Committee’®
have performed the following:

1. Publicized the Pilot Program through the media.

2. Conducted regional meetings to explain the pro-
gram and receive input regarding the selection
methodology.

3. Developed a methodology for "scoring" applica-
tions.*

4., Selected eleven finalists from the 100 original
applications for the initial $5,000,000,

5. Successfully negotiated seven tracts, which
have been approved by the Bond Commission.

6. Entered negotiation with the remaining finalists.

7. Received initial applications for the second
round of funds and discussed future procedures.

! OPM received $36,000 of the bonding authorization for mapping.

2 It is anticipated that at least one closing will occur in
1979, following a land survey and title search.

* An option specified in C.G.S. 22-26cc(3).

* Now adopted as regulation according to Sec. 22-26gg-4.




In addition, the Food Plan has been submitted to the
Commissioner by the University of Connecticut. The series
of maps, undertaken by the Office of Policy and Management,
remains incomplete however.,! The first year's activities
were described in the Commissioner's mandated "progress re-
port" to the Governor and the General Assembly in December
1978. A second "progress report", specifying (1) the number
and geographic distribution of others to sell development
rights, (2) an analysis of each offer, (3) the acceptances
and rejections, (4) the acreage and costs of the PDRs, and
(5) findings and recommendations for a Food Plan, must be
submitted by December 15, 1979.

Purchase of Development Rights (PDR)

Once P.A. 78-232 was enacted into law, it became necessary
to disseminate accurate information regarding the form and the
substance of the Pilot Program, Media announcements and public
discussions stressed the following facts:

e the program is voluntary;

e the primary objective of the program is to assure
future food production in the state by stemming
the decline of prime farmland;

e because the program is tied to the land rather
than the landowner's occupation, an applicant
may be a corporation, a non-farmer or a farmer
provided that the land has an agricultural use;® and

e preference would be given to land in jeopardy
of being sold for non-agricultural purposes.

The application process. Interest generated in the Pilot
Program resulted in 100 applications prior to the November 1978
deadline.?® On the basis of the information supplied, eligibil-
ity was narrowed to 83 landholdings determined to be "in jeopardy."

1 No deadline was specified for the mapping project.

2 one of the first tracts to be selected belongs to a non-
farmer who rents the land to a farmer. When the PDR closing
is effected, the farmer-renter will purchase the land at the
more affordable use-value.

3 gubsequent applications will be considered in the second
round of fundings.




Further eligibility refinement occurred when 72 applicants
responded to the solicitation for additional information. Fin-
ally, the Commissioner selected 30 applicants whose landholdings
were considered "in severe jeopardy". This pool of finalists
was reviewed by the Advisory Committee according to the scoring
methodology described below.

Development of the "scoring" methodology. From the outset,
proposers of the Pilot Program recognized that the PDR selec-
tion process would generate the most controversy. Therefore,
the legislation specified selection factors to be considered

as follows:

"the major factor...shall be the probability that
the land will be sold for non-agricultural pur-
poses. Other factors to be considered shall in-
clude but not be limited to the following: (1)
the current productivity...and the likelihood of
continued productivity; {(2) the suitability...
as to soil classification...(3) the degree to
which such acquisition would contribute to the
preservation of the agricultural potential of
the state and (4) cost..." (C.G.S. 22-26cc(a)).

The legislation did not, however, specify how the Commissioner
was to utilize these factors in the decision-making process.!

To facilitate comparison of applications and to eliminate
any suggestion of arbitrariness, the Commissioner, in consulta-
tion with the Advisory Committee, adopted a set of quantltatlve
measurements for ranking applications. As indicated in Table I,
the scoring methodology assigns a range of weights to eighteen
factors.

For example, the major factor--probability of non-agricul-
tural development ("jeopardy")--was assigned the highest possible
score of 100 points. Other factors such as current productivity,
land suitability and preservation potential were scored by point
accumulations for sub-categories,

Selection process. Following adoption of the scoring meth-
odology and a site visit to each of the 30 semi-finalist appll-
cants' farmland, the appllcatlons were scored. Prior to review
of the scoring, the Commissioner and the Advisory Committee

! p,A, 79-162 amended P.A. 78-232 to require that the Commis-
sioner issue implementation regulations.




Table I. Scoring Values.

Probability of Non-Agriowltural Development
13100 2.80 5 70 4 40 5 Related to probability
Current Productivity and Probable Continuation

6. Milk, vegetables, fruits, potatoes & each
Poultry eggs and/or mest, nursery, iobaceo 1 erch
Other—(related to food needs of population) 2o0r1ord

7. Less than $2,500 1 10,000-25,889 3 50,000-99,999 6

¥ Sum sezores and divide by number of crops.

*Bweet corn equivalent.

Suitability of Land for Agriculture

11.

Classification of owned cropland’
Class

Fereentage
75% and over
506% to 74%
25% to 9%
Under 25%

Classification of rented éroplandl

Percentoge
75%% snd over
505 to T4
25¢ to 400;
Under 259

Classification of owned %nsmrelanﬂ‘

Percentage
5% and over
50% to T4
25% 1o 49%
Under 259%

Source:

less than 400 ba.

2,500-959% 2 3000049900 4 100,000 or more 8

8.
Approximately 10 6 Approx. 100% iv four months 4
Approx. 100% in six months 5 Approx. 100% in two months 3

B,

Dairy  Dairy Wholesals Retail

Total Crop- Pasiure- Fruit or Fruit or
‘Acrest langd land Tegetables Pegotablas
100 or more 8§ 3 60 or more 6 28 or more [}
60 to 89 ] 2 491059 b 1510 23 b
40 0 59 4 1 390crless 4 14 or less 3
3%orless 2 0

' No ecore for woodland and wasteland,

*If wholesale and retsil, sum scores and divide by 2.

19,

Kind Field/acre

Alfalfa hay 4 tons and over 6 less than 4 tons 4
Mixed hay 3 tont and over 4 Jessthen 3 tonsg 2
Other hay 2 tons and over 3 Jesathen 1 ton 1
Corn silage 20 tons and over 6 less than 20 tons 4
Potatoes 400 bu. and over 6 less than 4008 bu, 4
Vegetables 250 bgs, and over 4 less then 250 bgs. 4
Tobaceo or Nursery® 230bgs.andover 6 lessthan250bge, £
Apples 400 bu. and over & H

12 Class & Clase 4 Other

12 4 2 2

10 3 2 2

[ 2 1 1

3 1 1 1
lase 1-£ Class 8 Class 4 Other

L] 4 3 1

5 3 2 1

4 2 1 1

1 1 1 1
lass 1.2 Clase 3 Class & Other

6 ] 1 1

B 1 1

4 1 1 1

1 1 1 1

Sec. 22-26gg-4.

Classificstion of other land?
[

Percentoge lags I.£ Class 8 Olay & Other
6% =and over 8 2 1 1
50% to T4% 5
259 to 49%% 4 i) 1} 0
Ynder 25% 1 1 ] ¢
1 Obtain data but de not seoze.
12,
Bpeeial adaption High 4 Medium 3 Low £
13.
Lotation in watershed TUpper /33 Mid 382  Lower 3/3 1
Regional practices Loc¢al praotices
Forested headwater sarea 1 Crop rotation 1
Stream bank control 1 Btrip cropping 1
Flood control effect b3 Bod waterwaya 1
Diversion ditches 1
Other  {evaluation)® Terraces 1
Not needed 2

Other {eveluation)?

t Evaluation limited to 1
Water supply adequate for irrigation 2

Preservation of Agriculiural Polential of Btate

14,

Fholesale! Rejail! Other'
Regular Contract 6 Delivery Route 6 {(Evaluate on basia
Repional Market 4  Permsoent Biand 6  of meeting food need
Intermitfent 2  Temporary Btand 3 adequacy and conais
Other {evaluata)® — Farm Market 4 teney)!

Conpumer Picking 4
B Ad
iles to sources equacy

& and less 8 Good

6 to 10 2 Medium 2

13 to 20 1 Poor 1
15.
Miles o Similer

nearest form XNo. of ferms {ypes Agri, areas

2 and less 4 5 or lesa 1 2 or less 1 2t03

315 2 6tol0 2 3tos 2 4106 2

615 10 1 Wormore 3 S5ormore 3 over 6 4

7.
files to nearest Nearesi Break Linear
urban @rea development Development
Z2orl 3 1 or less 3 High 3
3tph 2 2403 2 Medinm 2
6 Or mere 1 4 or more 1 Low 9
18,

Enhance environment® High level 8 Medium level 4 Low level 2
Wildlife —_ — —_
Vista — - —_
Reereation —_ _ —

*If more than one system wsed, sum valizes and divide by number,
*Evaluation equals G or less.

3 Divide sum by number of entries made.




agreed that further eligibility would be contingent upon two
minimum scores--one for the major factor "jeopardy" and one
for the other factors. 1In effect, only those applicants who
could demonstrate a written or verbal sale offer became eligi-
ble for final selection. More than one-third of the applica-
tions met both the "jeopardy" and "other factors" minimums.

Early in 1979, ten finalists were selected. Since that
time, two independent appraisals of each tract have been com-
pleted. Each appraisal has been reviewed by both DEP, accord-
ing to statutory mandate,' and by the Advisory Committee. At
the recommendation of the Advisory Committee, the Commissioner
has entered into negotiations with the landowners. To date,
elght of the ten negotiations have been completed. Recently,
the Committee resumed deliberations to select an additional
finalist when it became apparent that the initial ten partici-
pating farms will not expend the entire initial bond authoriza-

tion.

Selection of finalists for the second round of funding is
anticipated to begin early in 1980. To date, first round appli-
cants have been requested to update previously submitted applica-
tions. New applicants will be sought through publicity in the

media.

Table 2 summarizes the farmland selected to date for the
first round of funding, disclosing the diversity in farmland
types, location, size and cost. The selection is consistent
with the stated objectives of the Committee and the Commissioner
to choose a cross section of farms during the initial Pilot
Program. It also reflects the absence of the mapping data in
preparation and the recently-completed Food Plan. The signifi-
cant findings and recommendations generated by these documents
will be incorporated, presumably, into future decisions.

The selection process has been both praised and criticized.
On the one hand, the Commissioner and others take pride in the .
fact that costly and embarassing initial mistakes have been
avoided. This is attributed to the thorough and deliberate
process. The Commissioner anticipates that the future selection
will move morée expeditiously now that the process has been estab-
lished. On the other hand, some critics view the process as
dilatory and belabored, signalling a weak commitment towards .the

1 p.A. 79-208 changed the appraisal requirements slightly and
also required notification of the Departments of Transporta-
tion and Economic Development and OPM.
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program. Others have questioned the effectiveness of program
information dissemination and the validity of the scoring meth-
odology assumption which tends to favor large dairy farms over
small vegetable farms. Once more, the data provided by the Food
Plan and the series of maps should facilitate a more coordinated

selection process,

Reversion process. Although it is not anticipated that
development rights will be rescinded, the legislation provides
for a specific process in the event that a municipality or a
PDR owner requests reversion. A petition to sell the develop-
ment rights back to the landowner may be submitted by a land-
owner with the approval of the town's governing body, or by the
town with the landowner's written consent. Interestingly, there
ig no procedure for a state initiated petition.

Ultimately, however, sale of the development rights by the
state to the landowner is contingent upon voter approval in a
local referendum, ' Scheduling of the referendum is contingent
upon the Commissioner's determination, following a public hearing
and in consultation with the Commissioner of Environmental Pro-
tection and any appointed advisory board, that the "public inter-
est is such that there is an overriding necessity to relingquish
control of the development rights" (C.G.S. 22-26cc{c}).

The Food Plan

Tn order to assure that a long-term preservation program is
comprehensive in scope and coordinated with the stated goals,
P.A. 78-232 requires preparation of a Food Plan. The require-
ments are specific and include (1) an analysis of the demand for
and supply availability of Connecticut grown food at ten and twenty
year intervals and (2) recommended priorities regarding the types
of agriculture and agricultural land required. While responsibil-
ity for the Plan is deilegated to the Commlssioner, the statutes
stipulate that the Plan shall be conducted in cooperation with
the College of Agriculture at the University of Connecticut and
submitted to the Governor and the General Assembly by December 15,

1979.

The Plan? addresses present and future needs and production,
and sets forth recommendations to stabilize the acceleration of

! The cost of the referendum must be borne by the petitioner.
? Irving Fellows and Patrick H. Cody, "A Food Production Plan for

Connecticut, 1980-2000," Bulletin 454 of the Connecticut Agri-
cultural Station, October 1979,
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farmland conversions and increase production., Alternatives
discussed range from (1) a "holding action" to maintain ex-—
isting production levels (2) increased production of specified
farm products, and (3) self-sufficient levels for milk and a
seasonal self-sufficiency level for adapted vegtables and fruits.
Based on anticipated yield rates and lower per capita consump-
tions, the prime cropland required by the year 2000 would range
from 68,000 acres for the first alternative to 132,700 acres in

the third alternative.

The recommended option is the middle-ground plan which re-
guires permanent preservation of 83,500 acres of prime cropland
by the year 2000. Over 80% of this cropland would be utilized
for dairy farms. The balance,' in fresh fruits and vegtables,
would reflect increased production resulting from a shift in
prime agricultural land usage from tobacco and nursery produc-
tion to edible products.

Although the cost of this recommended Plan has not been
calculated, the authors estimate that the total acreage required,
including "adjacent pastures, woods, natural drainage areas and
open space areas"? would approximate 300,000 acres.

Series of Maps

Under the direction of OPM, a series of overlay maps is
being developed to comply with the legislative directive to map
(1) soil types, (2) active and inactive farmland, (3) farm crop
types, (4) local zoning, (5) water and sewer service areas, and
(6) forest and open space lands, Although no timetable was statu-
torily mandated, an Advisory Committee developed a tentative com-
pletion date of December 31, 1979,

From the outset, it was apparent that fiscal constraints
would necessitate curtailment or refinement of some of the statu-
torily mandated data. As a result, OPM's role has been to co-
ordinate existing data by creating uniform scale overlay maps.

! rivestock is not included since there is no comparative
advantage in producing beef in Connecticut, Poultry farming
also is excluded since it is not land intensive (the same
argument pertains to egg farming). It also is anticipated
that market economics will continue to shift tobacco and
nursery prime lands to fruits and vegtables.

2 As described in the preamble (C.G.S. 22-26aa).
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Table 3 indicates the maps and sources utilized.

Table 3. Maps and sources utilized for mandated land use map.

Map Source Status
Local %oning OPM Completed!’
Water and Sewer OPM Completed!
Soils Soils Conservation Service 90% Completed
Farmland . County Agricultural Agents In Process
Crop Type County Agricultural Agents In Process
Open Space OPM Completed?

Based on 1970 data.

2 Includes only known public and private open space lands,
rather than the statutorily mandated "classified" forest
and open space lands, a term usually referred to in con-
junction with P.A. 490.

Source: Office of Policy and Management (OPM).

It remains unclear whether the level of accuracy and the de-
gree of detail in the maps will be sufficient to assure designa-
tion of specific priority lands and coordination with the Food
Plan for a long-term program. To a large extent, the adequacy
will depend upon the data generated by the county agents.

Relating the Sunset Criteria

As indicated by the title, the Pilot Program is intended
neither as a long-term program nor a full scale program. 1In
fact, it represents the first time a "Sunset" review was mandated
by the legislature at the time of enactment. Concurrently, by
incorporating the Pilot Program into legislation which addresses
the need to preserve farmland permanently over the long term,
the legislation implies the PDR program is more than merely tran-
sitory. Further support is implied by the mandatory Food Plan
and development of maps which are coordinating tools necessary
for a long-term program.

Legislative commitment to the Pilot Program was reaffirmed
twice recently. First, the 1979 legislative session authorized
an additional $2,000,000 bonding, although the amount fell short
of the $10,000,000 proposed by the Environment Committee. More
recently, legislative leaders appointed a Task Force to recommend
funding mechanisms for a permanent program for the 1980 General
Assembly.

12




In tandem with P.A. 78-232, these actions significantly
demonstrate the legislature's willingness to extend its 1963
articulated policy of "encouraging" farmland preservation'’
to a guaranteed long-term preservation.? Importantly, both
legislative policies identify farmland preservation as in the
public interest. Thus, for the purposes of the PSunset" man-
date, LPR&IC reaffirms previous legislative findings that
the public interest is served by the preservation of agricul-
tural lands. Furthermore, the LPR&IC finds that termination
of the Pilot Program would endanger the public health, safety
and welfare unless more appropriate programs are forthcoming.

Having established that farmland preservation serves the
public interest, the sections below scrutinize the Pilot Pro-
gram in regard to the other major Sunset criteria--costs and
benefits, and major operational impediments. Remedies for
shortcomings or limitations in the PDR program will be rec-
ommended in Part III, following a review of alternative pres-

ervation programe in Part II.

Program costs and benefits. Upon completion of the Pilot
Program the state will have expended $7,050,000 in bonding.
Although no operating expenses will be incurred over and above
small monitoring and administrative costs, debt service will
be substantial.

In return the state will hold the development rights to
several thousand acres of land, a Food Plan and maps detailing
the most productive farmland in the state. Farmers will derive
two direct benefits., First, new and existing farmers will be
able to acquire reasonably priced farmland based on the use
value rather than the development value. Second, for those
farmers who seek to rent farmland, the uncertainty of continued
available land will be removed. These benefits will impact
positively the cost effectiveness of farming which in turn will
(1) enhance the viability of farming through reduced costs of
production, and (2) increase availability of native-grown pro-
duce delivered at a reasonable price to consumers.

The indirect costs of the program are more difficult to
quantify. The most frequently cited indirect cost is the in-
crease in raw land cost resulting from a reduction in the

! ¢.G.S. 12-107a--for a discussion of this policy see p. 20.

2 ¢©.G.S. 22-26aa--for a discussion of this policy see p. 2.
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supply of available land.! Other future indirect costs only
can be surmised by "what might have been." For example, farm—
land conversion to industrial use would be accompanied by an
increase in the property tax levy. However, a portion of the
increased property tax revenues would be offset by the cost of
service delivery for new municipal services. Indirect public
benefits include protection of the natural environment, pres-
ervation of rural aesthetics and perpetuation of the state's
agricultural tradition.

In summary, the Pilot Program incurs costs as well as
benefits, both direct and indirect, Quantitatively, the di-
rect costs can be allocated readily., Indirect costs are not
as easlily analyzed since predictive determinations of future land
use patterns must be utilized. Public benefits, direct and
indirect, which reflect similar necessary predictive judgments,
also elude quantification. Qualitatively, substantial public
benefits are recognized where the public interest is identified
with the use of resources to assure maintenance of local food
production and improvement in the quality of the natural en-
vironment,

Acknowledging the important qualitative public benefits
derived from agricultural land preservation, the LPR&IC
finds that the costs of the Pilot Program do not outweigh the
potential benefits. Yet, because the cost of a full-scale
program has not been determined, the LPREIC endorsement
must be limited to the current funding commitment, pendlng
cost data for a full-scale program.

Impediments to effective operation. Another "Sunset’
criterion reviews existing policies, statutes and regulations
which are detrimental to the program's operation. From the
outset, the policy of the Commissioner and the Advisory Com-
mittee has been to move cautiously, to comply assiduously with
the statutes and to avoid any allegation of impropriety.

To the extent that the Pilot Program has successfully
carried out this policy, the LPREIC does not find major impedi-
ments to effective operation. However, the LPR§IC has identi-—
fied two potential problem arecas which should be addressed before
adopting a full scale program. Each problem concerns possible
abuse of the PDR program,

! See testimony of the Home Builders Association at the LPR$§IC
public hearing, October 2, 1979,
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The first area involves the farm unit and the desirability
of including the entire farm in the PDR transaction. WNeither
statute nor regulation addresses the extent of the farm unit
which should comprise the PDR tract. Furthermore, no consistent
departmental policy has emerged to date. Instead, the applicant
specifies the buildings and land proposed for inclusion. In
most cases where an owner-occupied farmhouse is on site, the
farmhouse is excluded from the PDR tract. Often lots within
close proximity to the farmhouse are withheld also.

During the selection and negotiation process the Commissioner
has proposed changes to the initial application. In one case,
where an applicant originally had withheld land for which an ap-
proved subdivision was on file, the Commissioner insisted upon
including these lots in the PDR transaction. Although this action
increased the PDR cost, the Commissioner and the Advisory Commit~
tee regarded exclusion of the subdivided lots contrary to the
legislative intent.

Exclusion of the farmhouse or a portion of the farm tract
raises the issue of indirect, but additional, benefits to the
landowner. The indirect benefit results from the enhanced value
placed on land immediately adjacent to the PDR tract which is re-
garded as "committed open space." By withholding portions of the
farm unit, the landowner stands to realize a higher price for
the remaining land and buildings at a future sale. Conceivably,
a "gentleman farmer" or a speculator with rented land could
tailor the sale of a PDR tract to maximize profits for adjacent
holdings. To avoid potential abuse, LPREIC suggests that, where
financially feasible, the Board make every effort to assure that
as much of the farm as possible is included in the PDR transaction.

The second area for potential abuse concerns the absence of
a guarantee that farming will be perpetuated on the land on which
development rights have been sold. The Department does not con-
sider it necessary to guarantee continued farming, confident that
market forces will keep the farmland productive. While this is
a reasonable assumption, the fact remains that rents for farmland
often are minimal and frequently negotiated in order to assure a
use value assessment.! Because sale of development rights removes
the development value of the land, for assessment purposes the
land's value becomes the de facto use value. Thus, the incentive
to meet the eligibility requirements, i.e. agricultural produc-
tion, is no longer necessary to receive a lowered assessment. A
"worst case" example would occur if a non-farmer landowner decided

! gee discussion of P.A. 490, Connecticut's Use Value Assessment
Law.
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to terminate a lease with a farmer following sale of the develop-
ment rights. Since no legal restriction has been imposed and no
incentive is needed to remain eligible for P.A. 490, the land-

owner could elect to permit reversion of the land to its natural

state.

Resolving this potential problem is difficult since it is
not clear whether it is possible to include positive restrictions
in the deed restriction. Alternatively, land could be acquired
in fee simple but immediately sold back to the landowner at the
use value with an accompanying deed restriction. By including a
deed restriction specifying continued agricultural production,
maintenance of farming should be assured. Contingent upon the
acceptability of this alternative is whether the deed restric-
tion could legally continue in perpetuity. Recognizing the
dilemma which exists, LPR&IC asks that the Environment Committee
study the issue of positive deed restrictions.

Connecticut's Pilot Program represents a method of guarantee-
ing the preservation of farmland through direct state control.
Although the concept incorporated--the purchase of development
rights--is acceptable to both farmer and non-farmer, cost factors
place constraints on ungualified support for a full-scale program.
Thus, alternatives and supplementary programs will be reviewed in

Part II.
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PART I1

AGRICULTURAI, LAND PRESERVATION POLICIES AND PROGRAMS

Overview

The growing concern for changing land use patterns has
provided an impetus for states to exercise a larger role in
these areas of policy and program development in recent years. '
One expression of state involvement has been the initiation of
statewide agricultural land preservation policies and programs,
To a lesser extent, county and local governments have adopted
complementary programs.

All too often, however, conflicting federal, state and lo-
cal policies and programs? unconsciously have undermined farm-
land preservation policies, creating countervailing pressure
which encourage development of agricultural land. A discussion
of these negative factors is beyond the scope of this study,
yet the force of these programs on farmland preservation must
be underscored.

Tax incentives, Tax incentives have served as the most
frequently utilized mechanism to encourage farmland preserva-
tion. A state program may include one or a combination of tax
incentive programs including property, inheritance and sales
tax reductions where farming activities exist, Tax incentives
often are politically preferable alternatives since they do not
require an annual legislative appropriation. However, the in-
centives do represent tax expenditures which require assump-
tions of heavier tax burdens on those who do not receive the
benefits.

"pifferential assessment" property tax legislation has been
the most widely adopted tax incentive mechanism, First intro-
duced in 1956, state differential assessment laws permit speci-
fied categories of undeveloped land to be valued at the current
use value for purposes of property taxation. Current use val-
ues omit the land's development value, unlike market values
which calculate the land at its "highest and best use." 1In Con-
necticut, it is not unusual for assessment reductions to be in
excess of 70% when use value assessments are substituted for

! pPor a discussion on this subject, see Robert C. Healey, Land
Use and the States, John Hopkins University Press, 1976.

2 Most frequently cited are sewer service and highway construc-—
tion projects.
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market value assessments.’

The 1976 Federal Tax Reform Act extended the concept of
use value assessments to farms in estates. Several states sub-
sequently adopted parallel legislation permitting the valuation
at use value for farmers' estates, if the heirs guarantee to
continue farming. Although less significant, exemptions from
sales, gasoline and property taxzes for specified farm equipment
represent additional tax incentives.

Regulatory controls. Zoning, as a regulatory tool, has
been The most universally applied land use regulatory tool over
the past 50 years. Although the power to zone is reserved for
the states, it is customary for states to delegate responsibility
to local or county governments.? Zoning remains a legitimate
police power. However, the more restrictive zoning classifica-
tions may be regarded as at the edge of the "taking issue" re-
flecting the Fifth Amendment of the Constitution which provides
", ..nor shall private property be taken for public use without
just compensation."

Tn lieu of direct control of land use, states have provided
guidance and de facto policy guidance for sub-state zoning
authorities through enabling legislation. By specifying, for
example, agricultural zones and agricultural districts, enabling
legislation encourages local authorities to consider a variety
of techniques. In the absence of enabling legislation, local
authorities have exercised reluctance to enact regulations which
might be subject to a court challenge.

Two regulatory techniques which encourage preservation are
agricultural zones and agricultural districts. Agricultural
districts (1) specifically restrict uses to agricultural and
related areas, with few exceptions, and (2} require a minimum
tract size of usually between 10-80 acres. For designated agri-
cultural districts, an exemption usually is granted for all
special assessments of public infrastructures. Designation of
agricultural zones is more prevalent. Less restrictive than
agricultural districts, agricultural zones usually (1) allow a
wider variety of land uses including residences and (2) reqguire
a smaller minimum tract size.

! Betty Cochran, A Practical Guide to Connecticut's Use Value
Assessment Law, P.A. 490--The Open Spaces Act. Unpublished
Master's Thesis, 1979, pp. 52-54.

2 An exception is Hawaii, which has state zoning,
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The concept of transfer of development rights (TDR) is
another land management regulatory tool which attempts to dis-
tribute benefits more equitably between would-be preservers
and would-be developers of land. The concept of TDR "severs
the development potential from the land and treats it as a
marketable item, attempting to mesh the economic forces of the
marketplace with the police power authority of government to
protect the general welfare,"®

TDRs require the establishment of conservation zones,
where development will not be allowed, and transfer zones which
are highly suited for and capable of receiving development. By
purchasing development rights from owners of land within the
conservation area, a transfer zone owner may utilize fully his
development site. The assumption underlying TDRs is (1)} the
marketplace will equitably compensate the owner of land in the
conservation zone and (2) suitable undeveloped areas with the
necessary public services exist.

Acquisition. In addition to the purchase of development
rights, land may be purchased publicly in fee simple. Outright
acquisition may result in long-term public ownership and opera-
tion or it may be a temporary measure with sale or lease-back
intended for private interests.

Tax disincentives. Tax disincentives programs not incor-
porated into tax benefit programs have limited experience to
date, In fact, the sole state tax disincentive program in effect
is a capital gains tax on short~term large-tract land sales.

Coordination of public policy. While the need to preserve
agricultural lands had gained increasing public recognition and
legislative support, preservation disincentives, inherent in
many public programs, have worked at cross purposes. The most
frequent disincentives include capital improvement programs for
transportation, water pollution control and economic development.
Responding to the impact of these programs, state and federal
governments have identified the need to coordinate public policy.
Coordination may be achieved through a state development plan or
through a clearing house mandated as precursor to funding approval.

In the sections below, Connecticut's existing programs to
preserve agricultural lands will be discussed within the context
of the "Sunset" criterion which addresses whether adequate pro-
tection is available from another program.

! PFrank Schridman, "TDR: A Tool for More Equitable Land Manage-
ment?", in Urban Land Institute, Management and Control of
Growth, Volume IV, 1978, p. 52.
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Connecticut's Agricultural Lands Preservation Programs

During the past 50 years, the amount of farmland in Connec-
ticut has declined from 59% of the total land area to 14%. (See
Figures I and II). As this trend became increasingly evident in
the post World War II decade, farmers and environmentalists
pressed for corrective action. In 1963 legislation was enacted!
which set forth the state's first articulated farmland preserva-
tion policy..."that it is in the public interest to encourage the
preservation of farmland...to maintain a readily available source
of food and farm products close to the metropolitan areas of the
state...that it is in the public interest to prevent the forced
inversion of farmland...to more intensive uses as the result of
economic pressures...." (C.G.S. 12-107a.)

Reaffirmation of this policy occurred in subsequent legis-
lation, notably P.A. 78-232, and in the legislatively adopted
Conservation and Development Policies Plan 1979-1982. Indirectly,
P.A. 78-371 also demonstrated support for agricultural preserva-
tion by encouraging the heirs of farms in estates to continue

farming.

While the transformation of policy into programs is in
evidence, the state's commitment to farmland preservation has
been restricted by fiscal constraints and the competition for
the state fiscal resources available. The following sections
describe Connecticut's farmland preservation programs which are
presently in effect.

P.A. 490, "The Open Spaces Act." Connecticut was one of the
first states to adopt a differential assessment law—-P.A. 490,
"The Open Spaces Act"--in 1963. This program remains the major
incentive to encourage farmland preserxrvation in Connecticut today.

P.A. 490 reduces the amount of local property tax paid by
owners of farmland where the market value of the land exceeds
the value as a farm.” In the early years of the legislation,
utilization of P.A. 490 was limited to those towns, especially
in Fairfield County, where development pressures were apparent.
Although current municipal participation is unknown, it is assumed
that rising land values in recent years has served as the catalyst
for the filing of applications in most Connecticut towns. It is
known that the highest level of application activity follows a
municipality's mandatory decennial property tax reevaluation
(C.G.S. 12-62) at which time market value assessments reflect
the inflated land values.

! p,A. 63-490 (herein "P.A. 490").

2 porest and open space lands are also elements of this broad
open space policy and program.
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Figure I. Farmland acreage, Connecticut, 1924, 1949 and 1974,
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Figure II. Acreage of farmland and cropland, Connecticut, 1924-1974.
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Although other variables including the use value, farm size,
and the tax rate effect the amount of the property tax reduction,
the most significant variable is the market value of the tract.
For example, in 1976, a 63 acre farm in Wilton had a market wvalue
of $436,590 and a use value of $35,500.' Reflecting the assess~
ment reduction resulting from P.A. 490, the landowner received a
tax bill of $1,200, almost $13,800 less than the bill would have
been without the benefit of P.A. #90. On the other hand, because
a comparably sized farm in another town had a considerably lower
market value, the tax bill reduction was less than $200,°

Within certain bounds, P.A., 490 delegates discretion to the
assessor in determining farmland eligibility,® assigning use
values® and in administering the program. The result is a widely
differing set of eligibility standards and extent of record keep-
ing within the towns.

For example, some towns restrict eligibility to large work-
ing farms while others allow large backyard gardens. In addition,
a few towns have mapped all participating tracts, calculated the
impact on the municipal tax rate, and coordinated the program with
comprehensive planning. Conversely, most towns are unaware of the
extent of classified lands, lack a policy relating to eligibility
and are ignorant of the impact of the program local taxes.

As a disincentive to selling or converting the farmland,
P.A. 490 includes a "conveyance tax" (C.G.S. 12-504) penalty.
However, because the tax is applicable only if the present owner-
ship is less than ten years, the penalty rarely is invoked since
most existing farmland has changed ownership infrequently.

Cochran, p, 121,
2 Ibid.

® The statutes do specify "factors to be considered by the
Assessor in determining farmland eligibility., This differs
from the "open space" category where eligibility is determined
by the Planning Commission and the forest category where
eligibility is ultimately determined by the Department of
Environmental Protection,

* Recommended farm use values have been developed by the State
Tax Department and are updated periodically. Although not
every town assessor utilizes the recommended values, the
recommended figures have been sustained by the courts.
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Although P.A. 490 has been in effect for 16 years, absence
of data on a statewide basis precludes measurement of the impact
upon agricultural land preservation. Research in individual
towns, however, reveals that P.A. 490 significantly has delayed
the conversion of farmland. However, where retirement or egtate
planning dominates a farmer's perspective, P.A. 490 does not pro-
vide a sufficient deterrent to preclude sale or conversion. For
this reason, the Pilot Program and P.A. 78-371 (see immediately
below) are regarded as necessary actions to stem rather than
merely delay farmland conversion.

P.A. 78-371, "An Act Concerning Succession and Transfer
Taxes.” 1In addition to enactment of the Agricultural Lands Pre-
gervation Pilot Program, the 1978 General Assembly passed P.A.
78-371 which amends the state's inheritance tax law to benefit
the estates of farmers. paralleling the 1976 Federal Tax Reform
Act, P.A. 78-371 provides for assessment of farms in estates at
the use value, rather than at the market value, if the immediate
family guarantees the continuance of farming for at least ten
years (C.G.S5. 12-349 agb). Non-fulfillment of the heirs' ten
years commitment results in reevaluation of the farm at market
value with accompanying tax penalties. Because the legislation
has been in effect less than two years, it is difficult to measure
its impact. However, it is expected that where, previously, pru-
dent estate planning frequently compelled disposition of the farm
in anticipation of death, this alternative may be averted 1f the
immediate family desires to continue farming.

An example of the state tax burden levied prior to the pass-~
age of P.A. 78-371 is that of an estate of an elderly farmer who
had an annual income of less than $6,000.1 The estate was com-
prised entirely of a 70-acre farm and farmhouse, which lacked
central heating and other amenities. However, because the market
value of the land was $350,000, the state succession taxes due
totaled $u44,000. Not surprisingly, the farm was sold for non—-farm
purposes to settle the estate.

The Conservation and Development Policies Plan, 1979~1982., A
potentially significant farmland preservation mechanism became effec-
tive in 1979 when the General Assembly adopted the Conservation and.
Development Policies Plan, 1979-1982. According to statute {C.G.S.
16a-31) the Plan serves as ai advisory document when federal or
state funds in excess of $100,000 are proposed for a capital expense.

_ The Plan gpecifically addresses farmland preservation in one
of its ten policy areas, including the goal of maintenance and

1 cochran, p. 66.
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increase of food production through conservation and preserva-
tion. 1Indicated priority action is focused on puklic purchase

of development rights, Although it is too soon t¢ realize whether
the Plan will prove to be an effective coordinating tool, the
potential exists.

Indirect Incentives. Brief mention should be made of legis-
lation which provides exemptions to farmers from gasoline taxes
and property taxes. Included are (1) gasoline taxes for farm
vehicles (C.G.S. 12-460(5)) (2) property taxes on farm machinery,
livestock and poultry (C.G.S. 12-91) and tools (C.G.S. 12-81).
While the tax relief does not provide a major incentive, each
positively contributes to an agricultural policy which encourages
continuance of farming.

A Comparison of State Programs

From one perspective, Connecticut has demonstrated a strong
commitment to farmland preservation pPlacing the state in the
forefront nationally. Connecticut was one of the pioneers to
enact differential assessment legislation for property taxes! and
farmland estate tax purposes. Similarly, the Pilot Program and
the Conservation and Development Policies Plan demonstrate a con-
cern to interrupt the trend of diminishing Farmland.

Yet, the degree of Connecticut's commitment has been con-
strained by fiscal limitations and political considerations which
must reconcile competing and contradictory interests within the
broader context of land use. In relation to farmland preservation,
the result is (1) a differential assessment law which is among the
least stringent in the nation and criticized by some as actually
encouraging land speculation, (2) a PDR program limited to fewer
than 25 participants, and (3) the Conservation and Development
Policies Plan relegated to an advisory status.

This is not to say that there exists a model state preserva-
tion program which can be replicated in Connecticut. Connecticut
still promises to be the first state to actually finalize a pur-
chase of development rights. In addition, Connecticut is one of
only six states to extend use value assessments for estate tax
‘purposes.

In the discussion below, the major techniques used in other
states will be reviewed as potentially adaptable in Connecticut.

1 Today, every state except Georgia and Alabama has enacted
farmland differential assessments for property taxation
purposes.
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purchase of development rights. The first PDR program became
law iR New Jersey in 1976, ' Connecticut's later law was modeled
after New Jersey's to the extent that (1) a pilot program was
established, (2) $5 million bonding was authorized, and (3) the
program was entirely voluntary. The major difference between the
two laws is New Jersey's legislative mandate to designate a 5,000
acre "preserve" for the program with participation limited to
farmers within this preserve. 1In addition, program administration
involved the legislature, the executive branch and municipal
governments.

New Jersey's program lapsed into inactivity without success-
ful purchase of any development rights., Attributed reasons for
the failure include (1) the difficulties in selecting a single
preserve (2) the disparity between the farmer's asking price (re-
portedly $5,000 per acre on average) and the state's offering price
($1,000 average per acre), and (3) apprehension that if development
rights were purchased at the state's offered price, the use value

assessment would increase substantially.

Five other eastern states 2 pnave enacted PDR legislation.
However, only the programs in Connecticut and Massachusetts have
received state funding. Maryland's state program remains unfunded
while Maine's legislation enables municipalities to purchase
development rights for a minimum of ten years. Probably the most
well-known and successful PDR program ig a county funded program
in New York. Established under New York's municipal law, Suffolk
County intends to purchase the development rights to 3,883 non-
coastal acres through authorization of $21 million bonding. To
date, the development rights to several hundred acres have been
purchased. Eventually, the county anticipates a PDR program en-
compassing an estimated 15,000 acres at an estimated cost of $75
million. !

A comparison between Connecticut's program and the other
programs reveals the following: (1) all of the programs require
selection by a committee rather than one individual * (2) county
or local governments predetermine eligibility by establishing
agricultural districts (New vork and Maryland), (3) county or
local governments recommend applicants (Massachusetts and Maryland},
and (4) program participation may terminate after a given time
period (twenty-five years in Maryland, 30 years maximum in Massa-
chusetts, ten years in Maine).

! rThe Agricultural Reserve Demonstration Act, P.L. 1976, Ch. 50.
2 Maryland, Massachusetts, Maine, New York, Connecticut.
3 connecticut's reluctance to mandate a decision-making committee

reflects the Reorganization Act which attempts to reduce the
number of boards and commissions.
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Other types of acquisition. In addition to PDRs, states or
substates may purchase agricultural lands in fee simple. While
this method represents the most certain method of assuring farm-
land preservation, cost factors and opposition to state ownership
of farmland limits the applicability of this approach. However,
to offset the high capital cost and to assure continuance of
farming, publicly purchased land may be leased or sold back to a
bona fide farmer. When this occurs, the government selling or
leasing the land may require appropriate lease or deed restric-
tions to guarantee farming activity.

A program in Saskatchewan, Canada, the largest grain-producing
province, utilizes both purchase-leaseback and purchase-sellback
thereby assuring continuation of agricultural use of more than
500,000 acres. Similarly, within Connecticut, Farmington estab-
lished a small municipal program along the Farmington River flood
plain, whereby publicly purchased farmland is leased back to
farmers. This approach was rejected by the Governor's Task Force
in 1974 which cited cost as well as opposition to public ownership.

Differential assessments for property taxation. Differential
assessment programs for property taxation purposes are categorized
according to the penalty provision incorporated into or omitted
from the legislation, Least stringent are the "preferential
assessment" laws in 13 states which forego any penalty if the land
is declassified. "Deferred taxation" programs level a penalty if
the land is withdrawn from the program. While the amount of the
penalty varies, it usually is keyed to the amount of taxes fore-
gone for a designated period of time. "Restrictive agreement" pro-
grams require formal agreements between landowner and the state
guaranteeing continuance in the program for a specified period of
time.

Although technically one of more than 20 deferred taxation
programs, a single provision in Connecticut's law more realisti-
cally classifies P.A. 490 as a "preferential assessment" program.
Under this provision, no penalty is required upon sale or con-
version if the current ownership exceeds ten years. Thus, most
farmland is automatically excluded from the penalty. Connecticut's
deferred taxation program also differs from other programs since
the rollback tax'is a "conveyance tax." Keyed to the sales price
or market value at the time of conversion, the sliding scale of
the conveyance tax is set at 10% the first year, decreasing
annually to 1% in the tenth year and 0% following. This is in

1  The reason for this is to eliminate the need for "double book-
keeping" at the local level. While a concession to short-
staffed municipalities, it nevertheless results in a loss of
important data needed to measure fiscal and land use impacts.
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contrast to other states' recapture clause which requires payment
of the foregone taxes for a specified period of time, usually two
or three years.

For example, if the previously discussed 63-acre farm in
Wilton! were sold following a four-year ownership based on the
market value (assumed to be the sale price), a conveyance tax of
6% or $26,000 would be due. However, if the rollback tax required
payment of the foregone taxes ($13,637 in 1976) over a three-year
period, the penalty would approximate $40,000. Actually, because
the present owner's tenure exceeds ten years, no tax would be due.

When Connecticut's program is compared with the restrictive
agreement programs in five states,? Connecticut's lack of disin-
centives to deter conversions and speculation becomes more apparent.
For these reasons, P.A. 490 has been criticized as granting tax
relief without requiring a commitment from the recipient. Converse-
1y, by eliminating a commitment, the voluntary program has had wide-
spread participation and is acknowledged as a major factor in
slowing the accelerated conversion trend begun at the end of World
War II (See Figure 2).

Zoning. Proponents of statewide zoning regard state regula-
tion of land use as the most cost-effective method of preserving
agricultural land.?® Nevertheless, the concept of state zoning
remainska politically unpopular solution throughout the United
States.

In spite of the reluctance on the part of states to exercise
zoning control, states and the federal government increasingly
have recognized the need to protect the "public interest" in land
use decisions where the "spillover" effects impact a broad segment
of the population. The result is state legislation which desig-
nates "ecritical areas" and requires either state regulatory action

See page 22.
2 phe best known "restrictive agreement" program is California's
Williamson Act which requires a minimum ten year guarantee to

maintain farming and is available only to agricultural lands
in "preserves" designated at the county level.

3 See testimony submitted by Senator Audrey Beck at LPREIC Public
Hearing, October 2, 1979.

“ only Hawaii has state zoning.
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or local regulatlon in conformance with minimum state standards.
State involvement in regulation of certain "critical areas" in
Connecticut includes coastal areas (P.A. 79-535), inland wetlands
(C.G.S. 22a-36-45) and tidal wetlands (C.G.S. 22a-28-35).

The proposed American Law Institute Model Land Development
Code proposes conditions under which an "area of statewide concern"
could be identified and regulated by the state. Adapted to farm-
land preservation, following farmland designation as an area of
critical state concern, rules promulgated by the state would
supercede those of the locality.! It is not likely that extending
state responsibility to identify and regulate "critical areas,”
such as farmland would be acceptable in Connecticut.

Less dlrectly, 21 states have encouraged farmland preserva-
tion through zoning enabling legislation which spe01flcally
addresses agricultural districts and/or agricultural zones.? The
extent to which local authorities have exercised this option is
unknown, however. Although Connecticut's zoning enabling legis-
lation does not specify agricultural zones or .districts, at least
one mun101pa11ty has adopted an agricultural zone, Included in
the regulation is a provision which allows the farmland owner,
to develop other tracts, also owned by the farmland owner, at
densities higher than otherwise allowed. (The principal is not
dissimilar from the Transfer of Development Rights discussed below.)

Transfer of Development Rights. The concept of TDR is
similar to the purchase of development rights to the extent that
the owner of undeveloped land relinquishes the right to develop
the land in return for compensation, usually financial. The two
approaches are differentiated by the absence of public financing
in a TDR program. Instead, TDR relies upon the free market system
to assure that the owner of the land is fairly compensated by the

would-be developer.

!l peter G, Brown, The American Law Institute Model Land Develop-
ment Code, The Taking Issue and Private Property Rights, The
Urban Land Institute, Washington, D.C., 1975, p. 4.

2 golberg, Erling D. and Pfister, Ralph R., Rural Zoning in the
United States: Analysis of Enabling Legislation USDA,
Washington, D.C., 1967,

Windsor.
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Degspite the introduction of bills in at least three eastern
states,! only Alaska has enacted TDR enabling legislation.2
Nevertheless, some communities and counties have utilized success-—
fully the TDR concept.?®

The assumptions inherent in the TDR concept may limit its
effectiveness in many municipalities. First TDR assumes that
within the local zoning jurisdiction, there exists undeveloped
1and without public services as well as undeveloped land where
public infrastructures are sufficient to withstand more intense
development than presently allowed. In addition, TDR assumes that
development pressure exists to the extent that developers are
willing to offer financial compensation in order to build at a
higher density. Although it is doubtful that TDR could be util-
ized in the more rural towns which lack, especially, public sewers
and water and where development pressure remains moderate, the
concept has merit for towns in the urbanizing stage.

TDR is regarded by some.as an acceptable alternative to
"compensable separation." This term, coined by the British, pro-
vides for governmental compensation or penalty to landowners for
benefits or losses ("windfalls and wipeouts") incurred as the
result of zone changes.

Tax disincentives. Short term capital gains on undeveloped
land profits has become law in Vermont. The sliding~scale tax,
based on ownership of less than six years, is levied on tracts in
excess of ten acres. While this tool has viability in the broad
context of land preservation, in Connecticut farmland has usually
remained in ownership longer than ten years rendering it ineffec-
tive for farmland preservation. Furthermore, extension of the
state tax for a longer period of ownership would be opposed on the
basis of the negative impact on one category of landowner--the
farmer. A more equitable approach would be to increase the disin-
centives to owners of undeveloped land classified under P.A. 490.

Relating the Sunset Criterion

The preceding discussion focused on existing legislation in
Connecticut and other states in the context of the remaining
"Sunset" criterion. This criterion addresses whether the public
could be adequately protected by another program.

! New Jersey, New York and Maryland.

2  Unique as a vast landowner, Alaska negotiates transfer of
these development rights with developers.

3 7The town of Southhampton in Suffolk County, New York, intro-
duced TDRs in 1972 prior to implementation of the County PDR
program (see p. 25.)
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The conclusion is clear. First, with the exception of an
immediately funded full-scale purchase program, no one policy
tool is capable of preserving farmland. Second, through imple-
mentation and coordination of a variety of mechanisms, farmland
can be preserved. These tools must include, but not be limited
to, tax incentive programs which will forestall conversion until
public acquisition, outright oxr through PDRs, can be effected.
In addition, enabling legislation should be enacted so that,
wherever applicable, local planning and zoning commissions have
the option to adopt zoning and growth management techniques
which will encourage maintenance of farmland without unduly
penalizing farmland owners.

Therefore, LPREIC finds that, given the availability of
funding resources and the tradition of local control in planning
and zoning, it is not possible to replace the Pilot Program with
programs which now exist in Connecticut. Similarly, no single
program in other states provides a reasonable alternative for
Connecticut. LPR&IC does find, however, that utilization of a
variety of existing programs and proposed legislation should
enhance the viability of preserving farmland in Connecticut,
These programs will be addressed as elements of a comprehensive
preservation program in Part III.
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PART III

A RECOMMENDED COMPREHENSIVE AGRICULTURAL LANDS
PRESERVATION PROGRAM

Introduction

In describing agricultural lands preservation policies
and programs, Parts I and II noted the limitation in Connecti-
cut's implementation activities, while also acknowledging the
eminent position occupied by Connecticut. Part IIL is a
compilation of recommendations generated by the LPR&IC needed
to implement the two legislative farmland preservation policies.
The recommendations include (1) the strengthening and expansion
of existing legislation and (2) enactment of new legislation.

Together with existing legislation, implementation of the
recommendations would assure a systematic approach to a long-
term purchase of development rights program. Thus, although
the PDR program is the capstone, preliminary and supportive
mechanisms are needed to delay farmland conversions so that the
state's PDR program may be staged over time. Included in the
comprehensive farmland preservation program would be the
following:

e tax incentive programs;
- differential assessments for property taxes
- differential assessments for farms in estates
- gasoline and farm machinery exemptions

e régulatory programs;
- possible enabling legislation for agricultural
districts, agricultural zones and transfer of

development rights

e coordinating activities;
- Conservation and Development Policies Plan

e preservation guarantee program.
- purchase of development rights

1 gee p. 20
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Planning and Zoning Enabling Legislation

With few exceptions, Connecticut's planning and zoning
legislation addresses the process rather than substance. The
impact is two~fold. First, the full array of zoning classifi-
cations and growth management techniques is not always evident
to local planning and zoning commissions. Second, where
technigues are known but enabling legislation absent, local
commigsions have exercised reluctance to adopt regulations
fearing possible court challenge,

To determine whether utilization of growth management
techniques is a practical option for local planning and zoning
commissions, the LPR&IC recommends that the Environment Com-
mittee and/or the Committee on Planning and Development study
and make recommendations prior to the 1981 legislative session
regarding enabling legislation for agricultural districts,
agricultural zones and the transfer of development rights for
agricultural land.

Strengthening P.A. 490's Conveyance Tax

As Part II discussed, Connecticut's differential taxation
law provides for a penalty when classified land is withdrawn
from program participation. However, the tax is levied on
very few tracts since the law also exempts any land which has
been owned by the present owner for more than ten years. This
effectively precludes a penalty payment on most sellers.

Proposals to strengthen P.A. 490's recapture clause have
been opposed on the basis that legislative enactment would (1)
precipitate a high level of land sales and conversions prior to
the effective date and {2) provide a disincentive to farmers
by reducing available options. Proponents of reform cite (1)
the appropriateness of expecting participating landowners to
demonstrate a commitment to preservation, and, (2) the need for
a disincentive to sell or convert farmland.

LPR&IC' finds that the goal of farmland preservation is
not served by the absence of a penalty for all land which is
withdrawn from P.A. 490 classification. Therefore, the LPR&IC
recommends that the Finance Committee propose changes in
C.G.S. 12-504 to require payment of a conveyance tax on all land
withdrawn from classification.

Utilizing P.A. 490 Raw Data

The farmland application submitted to and reviewed by
the assessor provides more raw data regarding farm size, use,
income and location than any other existing farm data. Although
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a few towns have compiled these data,' most towns remain
1gnorant of the extent of P.A. 490 lands and the direct
fiscal impact.? Similarly, the state has not integrated
the data into the state planning network, although certain
components were specified as components of the mapping man-
dated in P.A. 78-232. T

The importance of coordinating these data with the Food
Plan and maps in the PDR decision-making process cannot be
understated. For this reason, LPR&IC recommends that OPM solicit
from each town the following information:

(1) a map specifying land included in P. A.
490 by type:

(2) summary data for each classified farm
tract by type of products grown, acreage
and farm income; and

(3) the resultant change to the town's net
grand list.

The role of OPM should be as facilitator, compiler and
transmitter and include {1) provision of technical assistance
staff to municipalities, (2) compilation and interpretation of
Tocal data and {(3) dissemination of the data to the decision-
making body for the PDR program (see recommendation below) .

Purchase of Development Rights

The single most important programmatic aspect of the pro-
posed comprehensive farmland preservation implementation is
the long-term PDR program. Significantly, the PDR program is
also the only element which requires funding appropriations
by the legislature. The necessary funding commitment for a
full-scale program remains uncertain, although the Commissioner's
"Progress Report" in December, 1979 is expected to indicate
if revisions to the 1974 estimate of $500,000,000 is necessary.

! Because forest and open space lands are also included in
P.A. 490, meaningful data are also available in these
areas.

2 Moreover, some local assessors have destroyed market value
assessment data thereby precluding determination of the
direct fiscal impact.
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In addition, the Task Force, established by the legislature,
is to recommend funding mechanisms prior to the 1980 legisla-
tive session.

LPR&IC finds that the legislature's articulated farmland
preservation policies are in the public interest and that a
long-term commitment to Connecticut's PDR program is necessary
if the policies are to be implemented. However, LPR&IC's
recommendations are tempered by the absence of cost data for
the proposed full-scale program. Therefore, the LPR&IC re-
commends that C.G.S, 22-26cc be amended to replace the Pilot
Program with a Permanent Preservation Program to be reviewed
for Sunset purposes every five vears. Furthermore, the LPR&IC
recommends that C.G.S. 22-26hh be amended to authorize bonding
in an amount no less than the current level of $3.5 million
average annually.

Procedural changes. Cognizant of potential abuses, the
Commissioner and the Advisory Committee have conscientiously
pursued a systematic and non-arbitrary approach to selection of
PDR tracts for the Pilot Program. The LPR&IC recognizes the
importance of assuring maintenance of these standards for '
the long-term program. Specifically, the LPR&IC has identified
the need to expand decision-making to include a diversity of
interests and expertise. In addition, LPR&IC finds & need exists
to initiate coordination of newly generated data into the de-
cision-making process.

Therefore, the LPR&IC recommends that C.G,8. 22-26c¢cc(a)
be amended to delegate responsibility for selecting PDR lands
to an Agricultural Lands Pregervation Board. Membership shall
congist of the commissioners and representatives of diverse
interestsas presently comprigsed on the Advisory Board.

Furthermore, LPREIC recommends that C.G.S5. 22-26dd-ff be
amended to require that the Agricultural Lands Preservation
Board coordinate the Food Plan, the mapping and the P.A. 490
data (see recommendation pp. 32-33) to assure a systematic
selection process.

Finally, although the program should remain voluntary,
the LPR&IC recommends that local planning and zoning commissions
and the chief executive officer in each municipality be in-—
volved in the preservation program to the extent that the Board
solicit (1) suggestions of potential sites within a town's
borders suitable for preservation and (2) comments following
the submission of an application within a town's borders.
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Conclusion

Development of a comprehensive agricultural lands pre-
servation program is predicated on the assumption that although
the people of Connecticut support the preservation of farmland,
(1) there is an unwillingness to alter the existing governmental
structure which places emphasis on local land use decision-
making, and, (2) other demands for the limited fiscal resources
available preclude a single, large appropriation for purchasing
development rights. Therefore, in addition to the PDR program,
the approach to the recommended comprehensive preservation pro-
gram depends upon the utilization of a variety of delaying
mechanisms--regulation, tax incentives and policy coordination.

Delaying mechanisms require neither bonding authoriza-
tion nor annual appropriations; yet, each mechanism forestalls
farmland sales in anticipation of future PDR acquisition. How-
ever, because the recommendation in the Food Plan limits the
PDR program to approximately 300,000 acres, it will be necessary
to identify and select those tracts which meet the stated food
needs. Selection, then, will regquire coordination of land-
owner and municipal needs, the Food Plan, the series of maps
and other articulated state policies. The process will be
complicated by the figcal realities which will, no doubt, re-
guire long-term staging of the full-scale program.

The gquestion can be raised whether the proposed preserva-
tion program is, indeed, viable and realistic. In 1970, Connec-
ticut's well known author and environmentalist, William H. Whyte
wrote that "The only possible way we can save much open space
ig to use every tool we can get our hands on and use them to-
gether. There has to be a unifying plan, and we must be as
hard-boiled as the speculator in framing it. We must identify
what cannot be saved, what can and should be saved, and tackle
the job as though there will be no reprieve."!

During the intervening nine years, Connecticut has dis-
tinguished itself by enacting legislation to save vanishing
farmland. The decision which must be addressed by the General
Assembly in 1980 is whether to terminate the Pilot Program,
reinstate it or develop a long-range "unifying plan" and
necessary implementation tools. This report recommends a-
doption of the last option as the most effective method of
assuring the perpetuation of farming in Connecticut in the
years to come.

! william H. Whyte, The Last Landscape, Doubleday & Co.,
N. Y., 1970, p. 130.
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Appendix II
Glossary
agricultural districts -~ regulatory technique which limits

Tand use to agriculture and usually requires a minimum tract
size of between 10-80 acres.

agricultural zones - a zoning classification which usually re-
Stricts use to agriculture and residential development and sets
a minimum tract size less than agricultural districts (see pre-

vious definition}).

Conservation and Development Policies Plan, 1979-1982 - adopted
by the 1979 General Assembly as an advisory document for all
state or federal capital projects in excess of $100,000.

development value - the value of land which reflects the "high-
est and best use" of the site (see also market value).

differential assessments - permits assessment of land on the
basis of its actual use rather than its development potential.
Almost every state has a differential assessment law for farm-

land.

infrastructures - capital expenses for public services includ-
ing, but not limited to, roads, sewer and public water lines.

market value - the value of land for property tax purposes which
reflects the development potential of the site (see also devel-
opment potential of the site (see also development value).

P.A. 490 - The Open Spaces Act - Connecticut's initial farmland
preservation policy and program which permits differential as-
sessments of farm, forest and open space lands for property tax-
ation purposes.

P.A. 78-371 - An Act Concerning Succession and Transfer Taxes -
state legislation similar to the federal Tax Reform Act of 1976
which amends the state's inheritance tax law to benefit the es-
tates of farmers.

Pilot Program - A program established in P.A, 78-232 for the
purpose of preserving farmland through the purchase of develop-

ment rights.
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prime agricultural land - "land that has the best combination
of physical and chemical characteristics for producing food...
and also is available for these uses," (U.S8. Department of
Agriculture.)

purchase of development rights (PDR} - public purchase of the
partial or less-than-fee interest in private (farm) land which
represents the land's development potential.

taking issue - concerns laws or ordinances which may violate the
fifth amendment of the Constitution which prohibits the "taking"
of private property for public use without just compensation.

Tax Reform Act of 1976 (PL 94-455, Act. Sectiocon 2003{a)) - fed-
eral legislation which allows farms in estates to be valued at
current use value, rather than market value if the immediate
family guarantees to continue farming for at least ten years.

transfer of development rights (TDR) -~ private sale of the de-
velopment value of land in a designated "conservation zone" to
a would-be developer with land holdings in a "development zone"
in order to allow construction at a higher density than other-
wise allowed.

use value - the value of land for property tax purposes based
on current utilization.
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