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KEY POINTS

REGULATION OF UNDERGROUND STORAGE TANKS

> Connecticut has made better progress than most other states in meeting
federal 1998 deadlines to upgrade or close underground storage tanks
(USTs).

> To date, DEP’s enforcement efforts have emphasized compliance assistance;
tougher measures will need to be implemented with tank owners and
operators who remain out of compliance.

> DEP’s underground storage tank enforcement unit has inspected fewer than
1 percent of regulated tanks annually; the unit will need additional staff
resources, and a more rigorous compliance inspection program, to adequately
verify and enforce compliance with UST regulations.

> There is no publicly supported program to help homeowners finance removal
of their underground home heating oil tanks or to clean up any contamination
releases from them may have caused.

> The Leaking Underground Storage Tank (LUST) unit’s database is deficient,
making it difficult to identify sites with spills and releases, or assess current
clean-up status at sites.

> The major purpose of the UST Clean-up Account is not well defined and has
had weak DEP management support.

> There is a continued need for the account given the societal and economic
benefit to cleaning up contaminated sites, and the uncertainty of the private
insurance market covering historical contamination.

> The portion of the gross receipts tax earmarked for the Clean-up Account has
mostly gone to the General Fund because of the account’s financial triggers.
The statutory ceiling and floor thresholds have not changed since the account
was created in 1989, even though claims activity and costs have increased.

> Substantial progress has been made in reducing the backlog of claims at the
Clean-up Account but many deficiencies still exist in the claims review
process, including: the lengthy application form; the lack of clarity regarding
third party status; and the time-consuming process of linking noncompliance
to proximate cause of the release and assigning a reimbursement reduction.



> Currently there are no performance measures that Clean-up Account staff are
expected to meet in terms of workload or claim processing times. Guidelines
to help staff review a claim have not been established, nor have parameters
been developed as to appropriate levels of claims approval and denial.

> The Clean-up Account board needs its own legal counsel to provide advice,
develop documents, and carry out preparatory work on appeals of board
decisions.



Executive Summary

Regulation of Underground Storage Tanks

The Legislative Program Review and Investigations Committee voted to conduct a study
of Connecticut’s regulation of underground storage tanks as carried out by the Departement of
Enviornmental Protection (DEP) in March 1998. The study focus is to: assess Connecticut’s
performance in regulating these tanks; identify any obstacles or delays in obtaining compliance;
and develop proposals to improve the regulatory system and promote compliance.

Both aspects of the state’s underground stoarge tank program were examined: efforts to
prevent pollution and other damages from leaking tanks through regulation and enforcement; and
activities to remediate releases from regulated tanks through the federally funded Leaking
Underground Storage Tank (LUST) program and the state funded Underground Storage Tank
Petroleum Clean-up Account. Specifically, the study addresses the:

= scope of regulation and tanks covered in Connecticut;
= extent of compliance with registration and 1998 federal upgrade requirements;

= adequacy of DEP’s underground storage tank programs to enforce regulations,
respond to sites with leaking tanks, and oversee corrective action to clean up; and

= performance of the underground storage tank Clean-up Account.

The program review committee found that Connecticut made better progress than most
states in upgrading or removing tanks by the December 1998 federal deadline. To date, DEP’s
efforts have emphasized technical assistance, education, and other compliance guidance rather
than strong enforcement. Stronger measures will have to be taken with tank owners and
operators who remain out of compliance beyond the deadline. The committee recommends
additional enforcement personnel be hired, and that tanks not meeting requirements be red-
tagged to prohibit petroleum deliveries.

Residential tanks are not currently required to be upgraded or removed. The program
review committee does not endorse regulating such tanks, but recommends the state support a
goal of removal through a grant and loan program. Increasingly residential tanks are the source
of leaks, and while most of these releases do not result in significant contamination, the
committee supports access to the Clean-up Account for residential tank owners. The program
review committee finds the LUST program’s policy to focus its investigative and remediation
resources on sites posing the highest potential risk to public health and the environment is
realistic and reasonable. However, deficiencies in the unit’s database make it difficult to track
less risky sites, determine legitimate sites of spills and releases, or assess their current clean-up
status.



Executive Summary

The committee’s review focused heavily on the Underground Storage Tank Clean-up
Account. The major purpose of the Clean-up Account is not well defined in statute and the
account, as a mechanism to clean up sites, has had weak support from DEP management. The
program review committee recommends continuation of the account, but with a statutory
clarification of purpose, and improved management support. The committee also proposes no
restrictions on current statutory eligibility, and no sunset provisions on the account or on covered
release dates.

Much of the gross receipts tax earmarked for the Clean-up Account have been allocated
to the General Fund because of the statutory triggers in place. The ceiling and floor levels were
established when the account was created in 1989, and have not been modified since. Because
claims activities have increased, the committee recommends the triggers be modified so the
account will not be faced with an inability to pay claims when they come due. The committee
also recommends an actuarial study be conducted to determine the account’s future liability.

Substantial progress has been made in reducing the claims backlog, but the committee
found many deficiencies still exist with the claims review process. Recommendations to
simplify application forms, develop guidance materials for applicants, and require staff to follow
established categories for noncompliance reductions will all expedite claims review.
Clarification of third party status and assignment of community responsibility where no one
responsible party clearly exists, and using risk-based closure standards on account claims are
also recommended as methods of making the account work more efficiently and cleaning up
more sites quickly.

Because of confusion in roles, consideration was given to changing the Clean-up Account
staff from DEP personnel to independent board staff, or outside contractors, but program review
rejected the option as not cost-effective, and too disruptive after eight years of operating under
the current structure. Instead, the committee recommends the board hire its own legal counsel to
provide advice on claims, as well as develop a decision index to help the board make more
consistent decisions, and create and standardize documents for the board’s use.

Membership of the board should be expanded to include a member with mandated
environmental consulting experience, and the board should develop a consent agenda to facilitate
processing those claims where there is agreement and no discussion is required. Finally, the
process to appeal a board’s decision takes too long, needs greater attention from staff with a
formal legal background, and the board needs better information on the status of appeals.

il



Executive Summary

RECOMMENDATIONS

Regulation and Enforcement

1.

=3

Three staff should be added to the enforcement unit.

DEP immediately shall develop the regulations necessary to implement the fee inspection
program, including who the fee will apply to, and how and when it will be collected.

Beginning July 1, 1999, all regulated petroleum underground storage tanks not in
compliance with the 1998 upgrade requirements shall be red-tagged and no deliveries of
petroleum to those tanks permitted.

To implement red-tagging, DEP UST enforcement staff shall:

give the red-tagging program highest priority;

before the July 1999 red-tagging date, identify and verify through the UST
registration database and other means, the noncompliant tanks in the state; and

tag noncompliant tanks promptly either on, or shortly after, the date delivery
prohibition takes effect.

DEP shall:

put all regulated underground storage tanks sites on a five-year compliance inspection
schedule;

inspect each site at least once every five years according to schedule;

issue a letter of compliance once a site has been inspected and found to be in
compliance;

file a copy of the compliance letter with the Clean-up Account, which shall remain in
effect until the next five-year inspection schedule, unless the site comes under a DEP
enforcement action during that period;

issue a notice of violation if the site is found to be noncompliant. The notice of
violation will allow the site a period of time, as established by DEP enforcement staff,
to take corrective action;

reinspect the site at the end of the established period, and if the violations have not
been corrected, a letter stating the areas of noncompliance shall be issued and filed
with the Clean-up Account. The letter of noncompliance shall be kept on file with the
Clean-up Account until the next regularly scheduled compliance inspection.

il




Executive Summary

6. Regarding residential tanks, the state shall:

= Establish a goal in statute to remove, by the year 2005, all residential underground
storage tanks over 20 years old.

* Implement the goal through education, outreach and technical assistance provided
primarily by DEP.

= [Establish a state-funded grant and loan program coordinated by the Department of
Economic and Community Development and administered by the community action
program (CAP) agencies. The grant program would be limited to households 80
percent or below the median household income for the area. The loan program would
offer low-interest loans, with no income eligibility restrictions, to be repaid over five
years. Individual grants and loans would be subject to a maximum amount of $3,500
per tank

* Fund the grant and loan program at $10 million annually. The fund would be
financed through an allocation from the gross receipts tax on petroleum products.
The grant and loan program would sunset on December 31, 2005.

7.  Section 22a-449 of the Connecticut General Statutes shall be modified to:

=  Allow residential tank owners to apply to the Underground Storage Petroleum Clean-
up Account for payment of clean-up costs incurred as a result of a leaking
underground heating oil tank.

= Residential tank owners shall be responsible for the first $2,500 in clean-up costs,
with the Clean-up Account paying for clean-up costs over $2,500 up to a maximum
of $50,000 for a residential site.

= The required $2,500 deductible must be spent only on clean-up costs. Tank removal
and/or replacement costs shall not be considered clean-up costs in meeting the
deductible.

LUST Program

8.  Make correcting, updating, and maintaining the information used by the LUST program a
priority; the reported release database and LUST component of the underground storage
tank program information system should be made current by July 31, 1999.

Clean-up Account

9.  The statutes shall be amended to include a statement that the primary purpose of Clean-up

Account is to protect environment and public health by cleaning up releases from
underground storage tanks.

v




Executive Summary

10.

11.

12.

13.

14.

The Underground Storage Petroleum Clean-up Account shall be continued:
* be a publicly supported clean-up fund financed through one-third of the gross receipts
tax on petroleum products;
= be available to those who are currently eligible by statute;
= have no sunset date applied at this time; and
= have an actuarial study of the account conducted with the results publicly available by
July 1, 2000.

Both the financial triggers established in Section 22a-449b(b) shall be modified so the
account floor is $10 million and the ceiling is $30 million

The Clean-up Account issue a report on September 1, 1999, and annually thereafter, which
shall include, but not be limited, to:
= statutory authority for the account;
= a list of board members;
= a summary of the application process, what constitutes an eligible party, and what
applicants can expect from the account in terms of processing times, and staff and
board procedures; and
= statutory and/or administrative changes occurring over the prior year

To address the variation in staff treatment of claims and applicants:

» The purpose of the Clean-up Account -- to quickly clean up sites with underground
storage tanks that have leaked and caused contamination -- shall be clearly
communicated to account staff by DEP management and account supervisors.

= Management and supervisory staff will provide written guidance and staff training in
how claims should be reviewed with the declared purpose in mind.

=  Supervisory personnel shall review the work of the claims review staff to ensure the
account purpose is being achieved, and for consistency and uniformity.

= DEP should provide training to Clean-up Account staff in communication skills and
customer relations.

To address the current workload variation:

* DEP management and Clean-up Account supervisory staff shall establish
performance standards for the number of claims technical staff should review per
month.

= Claims review standards shall be used as part of Clean-up Account staff performance
evaluations.

= No future statutory changes should be made in the total amount of DEP’s
administrative expenses for the Clean-up Account, unless management can




Executive Summary

15.

16.

| Iy

18.

demonstrate that such performance standards are in place and staff are meeting them, but
that the workload has increased due to growing number of claims.

The Clean-up Account database should be used as a supervisory and management tool to
generate both overall account and staff statistics on workload, processing times and
claims outcomes.

The Clean-up Account database should also be used as a mechanism to detect abuse or
fraud in obtaining payment or reimbursement through the account:

The Clean-up Account Board and DEP staff shall communicate the intent to use the
database for this purpose.

The board and DEP shall develop procedures on how it will follow up on areas it red-
flags as potential problems. Such procedures might include requiring an independent
audit, and, where fraud or abuse is found, repayment to the account, prohibition
against future access to the account, and other penalties.

The Clean-up Account application should be simplified and separate forms be developed
for responsible parties and third parties. Guidance materials outlining the steps in the
process, what constitutes a complete application, and basic eligibility requirements in plain
language should be developed and provided to applicants. The new application forms and
guidance materials should be in place by July 1999.

At least one field inspection shall be conducted of the site of each application filed with the
account.

Standard reduction categories for noncompliance shall be established in statute.
Specifically:

C.G.S. Section 22a-449f should be amended to remove reference to proximate cause
and to include language that permits the board to reduce the reimbursement or
payment of a Clean-up Account claim by 25 percent for serious noncompliance and
10 percent for minor noncompliance with the state underground storage tank
regulations.

A written policy to guide staff and applicants about the statutory noncompliance
reduction should be developed within six months of the effective date of the proposed
statutory change.

19. The review board establish a policy promoting community responsibility for cases
involving multiple sites and commingled contamination. Under this policy:

parties involved in commingled sites could develop an agreement to work
cooperatively on clean-up activities, including how to share investigation and
remediation costs;

vi




Executive Summary

= the allocation of responsibility worked out by the parties would be accepted by the
board in reviewing claims for reimbursement; and

= if parties are unable to reach an agreement within a time specified by the board, the
department would be directed by the review board to undertake the investigation and
remediation work required, using account funds, and the parties would be subject to
cost recovery actions and any related penalties.

20. Statutes shall be amended to establish two categories of third party status: 1) innocent

21.

22

23.

property owners, specifically those parties who have been damaged by a release from
eligible underground tanks not located on their site; and 2) property owners with leaking
tanks located on their site who never operated them and will not be operating tanks in the
future.

Further, a graduated deductible amount related to the applicant’s status should be
established, under which:
= the first category of third parties is exempt from any deductible amount (as current
law provides for any third party);
= the second category of third parties is responsible for clean-up costs up to $5,000; and
= all other applicants are subject to the present deductible of $10,000.

Statutes shall be amended to:

= Make clear that a third party may independently apply to the account for payment of
damages from an eligible tank release after making reasonable attempts to contact the
responsible party for compensation.

= Any legal action a third party may bring against the responsible party does not have
to be finally adjudicated before an application is made to the account.

= The account’s rights to reimbursement of its expenditures for third party claims, as
well as other claims that may be awarded a financial settlement through private
means, should also be clarified in statute. Claimants shall be required, as part of the
application process, to sign a document stating that amounts reimbursed from the
Clean-up Account will be repaid if they later receive financial settlements through
other means.

The board should continue to determine property damage in third party claims on a case-
by-case basis.

A site closure standard based on a risk-based corrective action (RBCA) process shall be
established for Clean-up Account cases. The statutes should be amended to require a
RBCA analysis be conducted for each clean-up account case that has been active for three
years or been awarded a total of $200,000 dollars. The purpose of the analysis is to
determine whether further remediation is necessary to control risk to human health and the

vii




Executive Summary

24.

23,

26.

27.

28.

29.

30.

K §

environment, and if not, to close the case to any further claims for clean-up cost
reimbursement. Claims for third party compensation would not be affected.

A position of legal counsel to the Clean-up Account review board should be established by
July 1, 1999. The counsel will be an employee of the board with the position’s expenses to
be paid from account revenues. The board should adopt, in writing, a job description and
the procedures to be followed in hiring its legal counsel.

The statutes shall be amended to expand the review board membership to 13, with the new
position representing environmental professionals involved in investigating and
remediating underground storage tank sites, to be appointed by the Senate President Pro
Tempore.

Orientation materials should be developed and provided to all new members upon their
appointment to the board.

The account staff should send out summaries of claims for the 30-day review and require
applicants to respond at least seven days prior to the board meeting date as to whether they
agree or not with the staff’s recommended action. If an applicant is in agreement with the
staff, the claim is placed on a consent agenda, if not, the claim goes on a discussion agenda.
All items on the consent agenda can be acted upon through one vote by the board. Claims
can be moved from the consent agenda to the discussion agenda at the request of any board
member.

An index of Clean-up Account review board decisions should be developed by January 1,
2000.

Section 22a-449f(c) of the C.G.S. shall be modified to require that a hearing be held within
90 days after an appeal has been filed, and that a decision be issued 60 days after the close
of hearings and or dates of filing final legal documents related to the proceedings.

Board’s legal counsel recommended earlier should be assigned to handle all preparatory
work on appeals from board decisions.

Appeal status update should be placed on the agenda for Clean-up Account board meetings.

viil




Introduction

REGULATION OF UNDERGROUND STORAGE TANKS

Leaks from underground storage tanks represent a significant source of hazardous
waste contamination and can threaten groundwater quality. In 1984, responding to the
leaking underground storage tank problem, Congress enacted a new section to the
Resource Conservation and Recovery Act (RCRA) that mandates a comprehensive
regulatory program for underground storage tanks.

Similar to other federal environmental regulatory programs, states may assume
regulation of underground storage tanks if they have a program that is at least as stringent
as the federal one and if it has been approved by the federal Environmental Protection
Agency (EPA). The state Department of Environmental Protection (DEP) has federal
approval to regulate underground storage tanks in Connecticut.

One of the federal regulatory requirements is that certain tanks must demonstrate
financial responsibility in case of accidental releases. States may establish a financial
assurance fund as one method of owner compliance with the financial responsibility
requirements. Connecticut established an Underground Storage Clean-up Account in
1989, which is funded by a portion of the gross receipts tax on petroleum products.

Scope. The Legislative Program Review and Investigations Committee
authorized a study of Connecticut’s underground storage tank (UST) program in March
1998. The purpose was to assess Connecticut’s performance in regulating underground
storage tanks, identify obstacles and delays in obtaining compliance, and develop
proposals to improve the regulatory system and compliance. The areas of examination
included:

= the extent of the regulation;

= compliance with the regulatory requirements;

= DEP’s program for responding to leaks when they occur and corrective
actions taken; and

= the performance of the Clean-up Account, in terms of the application and
approval process, criteria for funding approval, and claims paid.

Methods. Information for the report was obtained through a variety of sources.
Committee staff reviewed state statutes and regulations, budget documents, as well as
documents and reports from the Department of Environmental Protection. Federal
Environmental Protection Agency regulations, reports, and documents, as well as
materials from national environmental organizations and the regulated industry
associations were also examined.

Committee staff interviewed both state and federal environmental agency staff, all
Clean-up Account board members, environmental consultants, as well as representatives




from the regulated industry and other interested parties. The committee distributed a survey to all
board members of the Clean-up Account and a second one to the account staff. Surveys were
also sent to sites on a DEP list of reported releases from underground storage petroleum tanks,
and to applicants to the Clean-up Account designated as third parties. Data from DEP’s
automated claims database, maintained and administered by the Clean-up Account staff, were
also examined. Finally, the program review committee held a public hearing on the study in
October 1998 and testimony from the hearing was also reviewed.

Report organization. The report is organized into six chapters. The opening chapter
provides background information on the regulatory program, and Chapter Two lays out how the
program is organized, including its staffing and resources. The third chapter: outlines the scope
of regulations; assesses Connecticut’s progress in meeting the federal 1998 deadline; analyzes
Connecticut’s enforcement activities; and makes several recommendations including a program
to help with removal of old residential underground storage tanks. Chapter Four describes the
program that deals with leaks from USTs, and the extent of the problem in Connecticut. Chapter
Five discusses the Clean-up Account, including why the account was established, who is eligible,
and the status and management of the account.

Chapter Six discusses the Clean-up Account application and decision-making process.
An analysis of claims data -- applicants, trends in claims and awards, as well as staff handling of
claims, current to July 1998 -- and claims processing times and backlog information current to
October 1998 is also provided in Chapter Six. Copies of surveys sent to Clean-up Account board
members, staff, and sites with reported leaks and third parties and analysis of survey responses
are presented in Appendices C and D, respectively.

Agency response. It is the policy of the Legislative Program Review and Investigations
Committee to provide agencies subject to review with an opportunity to comment on
recommendations in writing prior to the publication of the committee’s final report. Responses
to the committee’s final report were solicited from the Department of Environmental Protection
and the Clean-up Account board. The written responses from DEP and the board are contained
in Appendices A and B, respectively.



Chapter One

HISTORY AND PURPOSE OF UNDERGROUND STORAGE TANK REGULATION

During the 1980s, the federal government and many states enacted
regulatory programs to address the problems of leaking underground storage
tanks. It was recognized that substances released from old or poorly designed and
maintained tanks can contaminate groundwater, a primary source of drinking
water for nearly half of all Americans, as well as pose other serious risks to public
health and the environment.

Federal programs. Federal legislation, adopted as the 1984 amendments
to the Resource Conservation and Recovery Act,.' established a nationwide
program aimed at preventing and detecting leaks from new and existing
nonresidential underground storage tanks. The U.S. Environmental Protection
Agency was mandated to set requirements and standards for tank design and
installation, leak detection, spill and overfill control, corrective action, and facility
closure. EPA regulations setting technical standards and corrective action
requirements were developed and phased in beginning in 1988.

EPA was authorized to enforce underground storage tank regulations and
respond to leaks and spills under the 1986 Superfund Amendments and
Reauthorization Act (SARA).> To fund federal response efforts, the act
established the Leaking Underground Storage Tank (LUST) Trust Fund
established under SARA, which is financed by a federal tax on motor fuels and
several other petroleum products. In general, EPA allocates LUST funding to
states with approved underground storage tank programs to pay for enforcement
activities as well as clean-up costs in emergency situations or at sites where the
owner/operator is unknown or unable or unwilling to remediate a release.

The 1986 amendments also required EPA to set financial responsibility
requirements for the owners and operators of underground storage tanks to cover
the costs of corrective actions and third party claims for damages due to leaks.
Under EPA regulations, as required by law, owners and operators of petroleum
tanks must demonstrate minimum financial responsibility insurance coverage of

' The original RCRA of 1976, which established a regulatory program for handling hazardous
waste, did not apply to the storage of petroleum or hazardous chemicals.

% Prior to the 1986 amendments, EPA lacked authority to clean up contamination from
underground storage tanks containing motor fuels or other petroleum products as they were
specifically excluded from the Superfund law.




$1 million. States may establish funds, which are subject to EPA approval, that can be used by
tank owners to comply with federal financial responsibility requirements.

EPA has phased in its technical and operational standards for underground storage tanks.
However, under federal law, nonresidential petroleum tanks must be upgraded, replaced, or
closed by December 1998. After this deadline, any new and all existing tanks must have spill,
overfill, and corrosion protection to comply with federal requirements.

Connecticut’s program. Regulation of underground storage tanks in Connecticut
predates the federal program. Public Act 82-233 required the state Department of Environmental
Protection (DEP), in consultation with the commissioner of public safety, to adopt regulations
establishing criteria and standards for nonresidential underground storage of petroleum and
chemical liquids.” Among the areas the regulations could address were design, installation,
operation, maintenance, and monitoring requirements for underground tank facilities.

Under P.A. 83-142, DEP was allowed to determine underground storage tank life
expectancy or expected failure through monitoring or other means. The department began
operating its tank regulation program in 1985.

In 1988, the monitoring function established under P.A. 83-142 was repealed and
replaced by statutory provisions authorizing the environmental protection department to establish
a program and adopt regulations to implement federal underground storage tank requirements
contained in Subtitle I of RCRA (P.A. 88-119). Regulations consolidating the federal and state
underground storage tank requirements were finalized and promulgated by DEP in 1994.

An underground storage tank petroleum clean-up fund, financed through an increase in
the state gross earnings tax on the sale of petroleum products, was created in 1989 (P.A. 89-373).
The fund is used to reimburse responsible parties for costs incurred to clean up releases from
nonresidential tanks as well as pay for damages to third parties. The clean-up fund enabling
legislation also established a board to review and act on applications for reimbursement,
required the DEP commissioner in consultation with the board to adopt regulations outlining
reimburse4ment procedures, and set a limit on the portion of the fund used for administrative
expenses.

In 1990, through P.A. 90-231, the General Assembly enacted a new, comprehensive
environmental fee structure, which increased some existing fees and created new ones. Among
the newly instituted charges were a $50 per-tank fee for all underground storage tanks registered

3 The public safety commissioner is statutorily responsible for making and enforcing regulations for the safe storage,
use, and transportation of flammable or combustible liquids (C.G.S. Sec. 29-320). The Department of Public Safety
role in underground storage tanks relates primarily to fire hazards.

* Initially, administrative expenses were limited to 2 percent of the fund balance. The administrative cost ceiling
was increased to: 5 percent of the fund’s highest balance in the preceding year or $600,000, whichever was greater
in 1991 under P.A. 91-254; $850,000 in 1996 under P.A. 96-132; and the current limit of $1,150,000 in 1997 under
P.A. 97-241.
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after July 1, 1990, and an inspection fee of $50 per tank, to be assessed only once every five
years.

Federal and State Roles

Federal law permits the U.S. Environmental Protection Agency to approve state
underground storage tank programs to operate in lieu of federal requirements provided:

1) state standards are at least as stringent as federal standards; and
2) adequate enforcement of compliance is demonstrated.

Congress intended the federal agency to play a leadership role -- establish criteria, oversee and
provide funding -- while state and local governments would implement and enforce underground
storage tank policies and regulations. States with approved programs have primary enforcement
responsibility for UST program requirements although EPA retains authority to take enforcement
action as necessary. As of October 1997, 25 states including Connecticut and the District of
Columbia had approved federal underground storage tank programs.

Regulation of UST system management at state or local level is preferred under federal
law for a number of reasons. One is the size and nature of the regulated community. Unlike
many other environmental protection programs, UST regulations apply to a very large number of
facilities, an estimated 1.1 million nonresidential underground storage tanks nationwide, and
many owners are small businesses with limited resources and little experience with
environmental regulation.

Additionally, tank releases are often multifaceted problems, caused by facility failure,
overfills, spills, or a combination of factors. All phases of a facility’s operation, from installation
through closure and clean-up, therefore, need to be carefully managed to prevent or reduce any
adverse impact. When releases occur, the goal is to take action as quickly as possible to
minimize contamination. Because state and local agencies are closest to the problem, they can
respond quickly, maintain a presence, and develop a working relationship with their regulated
facilities’ owners and operators.

EPA’s role in underground storage tank regulation is primarily as a funding source. The
federal agency distributes funding allocations to the states through its regional offices. The main
responsibility of the regional offices is to manage the UST enforcement and LUST trust fund
grants awarded to states within the region. Grant funds are generally provided through
cooperative agreements which outline how the state will implement its underground storage tank
program in accordance with federal standards and requirements.

States are required to submit semi-annual and year-end standardized reports on their UST
and LUST activities to EPA. Regional office staff also check state compliance with provisions
of cooperative agreements through periodic performance reviews. A mid-year review of
Connecticut’s programs was conducted in April 1998 by staff from the EPA Region I office in
Boston. From time to time, EPA Region I staff participate in DEP field enforcement efforts in



Connecticut. In addition to supplementing the state’s enforcement resources, the field work
provides another opportunity for regional office personnel to monitor state performance and to
provide technical assistance.



Chapter Two

ORGANIZATION AND RESOURCES

The overall organization of Connecticut’s underground storage tank
program is represented in Figure II-1. As the figure indicates, three separate
sections of DEP staff within the Bureau of Waste Management carry out UST
enforcement activities, the federal leaking underground storage tank program, and
administrative duties related to the state Clean-Up Account. The account is
overseen by the Underground Storage Tank Petroleum Clean-Up Account Review
Board, an independent decision-making body, whose members, in accordance
with statute, include representatives from several state agencies as well as
appointees of the governor and legislative leaders.

Staff Resources

An organization chart showing UST program staffing as of September
1998 is presented in Figure II-2. Each program component -- enforcement,
LUST, and the Clean-Up Account — is overseen by a supervising environmental
analyst who reports to the director and assistant director of the Pesticides, PCB,
Underground Storage Tank and Terminal Division of the Bureau of Waste
Management.

A total of 29 DEP staff positions, not including two seasonal general
workers currently within the enforcement section, are assigned to the three
underground storage tank areas at present. The majority (19) are Clean-Up
Account staff and include seven two-year durational positions added during the
current fiscal year to address the backlog of applications for cost reimbursement.
Account staffing has increased over time, growing from an original level of seven
positions in FY 93 to 12 in FY 95 to the current level in FY 98. Prior to 1992,
staff from other DEP units, primarily enforcement, worked part time on account
activities.

In contrast, staffing for enforcement and LUST has remained constant at
four and six positions, respectively, since those programs were initiated. The
federal LUST grant actually provides DEP with funding for 10 positions -- the six
assigned to the leaking tank section as well as three positions within the Oil and
Chemical Spill Response Division and one within the potable water section of the
water management bureau.

As of September 1998, all UST program positions were filled except for
two durational positions assigned to the account. Both are new fiscal
administrator positions that the department has been unable to fill since they were
authorized last year. According to account program managers, qualified financial
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personnel within state service are not interested in transferring since they would lose seniority
status and related bargaining rights for a durational position. It also appears the private sector
job market for fiscal staff is good, as outside applicants have been few and in four cases where
the position was offered, it was not accepted. This should not be an obstacle in the future,
however, as the department is seeking and expects to receive approval from the Office of Policy
and Management to convert all of the account's durational positions to permanent status.

Qualifications and experience. The professional staff employed by the underground
storage tank program are primarily environmental analysts although one is a sanitary engineer
and one is a field inspector. The Clean-Up Account program also employs financial staff who
review the eligibility and reasonableness of costs submitted for reimbursement while the
environmental professionals are responsible for analyzing the programmatic aspects of claims
(e.g., site and applicant eligibility, regulatory compliance, etc.).

The minimum qualifications for the various levels of environmental analyst, other
technical, and fiscal administration positions are summarized in Appendix E. In general, the
technical positions require an educational background and experience in the biological, physical,
or earth sciences, engineering, or environmental planning or economics. The financial positions,
as expected, call for accounting, budgeting, and financial examining experience. The education
and experience of the professional personnel working on UST program activities meet the
minimum requirements of the positions held in all cases and in many cases greatly exceed them.

All five of the LUST program technical staff have bachelor’s degrees in an
environmental science and two also have science-related master’s degrees. Their years of
relevant experience range from nine to 15 years, primarily with DEP but two analysts had
worked in private industry for about four years and five years, respectively.

The three professional staff with the UST enforcement section all have bachelor’s
degrees (one in engineering, one in biology, and one in economics) and the supervising
environmental analyst also has science-related master’s degree. The enforcement personnel have
between 11 and 16 years of work experience, most of which have been in positions with DEP or
the U.S. Environmental Protection Agency.

Four of the 11 Clean-Up Account technical staff, because they are in the recently added
durational intern positions, have been with the program less than one year. All four, however,
have science-related bachelor’s degrees and two also have between two and three years of
relevant private sector experience. One of the engineering interns also has a master’s degree in
environmental engineering.

All but one of the account’s seven technical staff in permanent positions have a science-
related bachelor’s degree and two have environmentally related advanced degrees ( an M.S. in
geology and a J.D. in environmental law). The permanent staff’s years of experience range from
four to more than 15, mainly within the environmental protection department although two
analysts were previously employed by private environmental firms.
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Funding Resources

The state UST program is relatively small; administrative expenditures for all three
sections totaled less than $2 million in state and federal funds for FY 97 and are estimated to be
at about this same level for the just-completed and current fiscal years. The department was
unable to provide exact figures for the UST enforcement program after FY 97 since the federal
funding mechanism for it and several other environmental activities recently changed to a
combined performance-based grant. Available funding information for each UST program
component since FY 92 is summarized in Figure II-3. The numbers shown for enforcement and
total expenses after FY 97 are estimates.

Figure 1I-3. Connecticut UST Program Expenditures: FY 92-FY 99
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Total expenditures have grown about 175 percent over the eight-year period shown in the
figure, due primarily to the steady increases in Clean-Up Account administrative funding for
additional staff. In recent years, Clean-Up Account and LUST program expenses each comprise
between 40 and 55 percent of total funding. Annual enforcement funding, which has never
exceeded $189,000, is a minor portion of the overall underground storage tank program.

The LUST and enforcement programs are essentially all federally funded. A state match
requirement (10 percent for LUST and 25 percent for enforcement) is met, as allowed by federal
regulation, through in-kind contributions from the department.

Federal funding for enforcement and LUST have been fairly stable over the years.
Annual federal enforcement grants have ranged between $180,000 and $200,000 while “core”
funding for Connecticut’s LUST program has been $600,000 each year. The state has
periodically received additional federal LUST grants for site remediation work and other specific
purposes. Since federal FY 95, the DEP LUST program has been awarded a total of $1.3 million
in additional grants.

The administrative expenses of the Clean-Up Account, like claims for clean-up cost
reimbursement, are paid totally with funds from the state tax on petroleum products. The portion
11



of tax revenues that can be used for administrative costs is limited by statute. The cost ceiling,

which has been modified upward several times, was set at the current limit of $1,150,000 in
1997.

The account’s expenditures on administrative costs are quite low in comparison to
reimbursement claims paid; total administrative expenses through FY 98 ($3.2 million) are about
5 percent of the total dollar value of payments awarded as of July 1998 ($62.3 million). As
Figure II-4 shows, the major portion of the account’s annual administrative budget is related to
personnel costs, making up at least 83 percent and up to 97 percent of total expenditures since
FY 93, the account’s first full year with full-time staff.

Figure lI-4. Clean-Up Account Administrative Costs: FY 92-FY 99
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Chapter Three

REGULATION AND ENFORCEMENT

Scope of Regulation

The regulation of underground storage tanks is greatly influenced nationwide
by what the federal Environmental Protection Agency requires. States must regulate
no less stringently than the federal requirements, but regulations may be stricter if a
particular state chooses. Connecticut has chosen standards that are stricter than
federal requirements.’

Nature of regulations. The regulations that govern underground storage
tanks are preventive in nature. Both the federal and state regulations are designed to
require tank owners and operators to remove or close their old tanks made of
materials that corrode, and install new tank equipment so leaks will not occur. In
addition, the tanks must be equipped with overfill protection and leak detection
devices, so that if a spill occurs the operator will become aware immediately. The
federal regulations must have been complied with by December 22, 1998.

What is regulated. The regulations govern tanks that are wunderground,
defined as those with 10 percent or more of the volume capacity under the ground.
The tank must serve a commercial, industrial, or institutional purpose and not
primarily a residential one. For example, all tanks, regardless of size, used at public
or commercial facilities like hotels, boarding houses, hospitals, nursing homes, and
correctional institutions are all regulated in Connecticut; residential tanks serving
private homes are not. Currently, neither the federal or state environmental
regulations cover residential underground heating oil tanks in Connecticut, although
a number of Connecticut towns have adopted restrictions or ordinances covering
these tanks.

There are three basic regulatory requirements: 1) tank owners and operators
must notify DEP of the existence and location of the tanks; 2) they must keep
accurate records on the maintenance and leak detection procedures for the tanks; and
3) tanks must meet certain material and equipment standards by a certain date.

5 Connecticut regulates heating oil tanks for consumptive use if the tank contains 2,100 gallons or more, while the federal government
does not. The state also regulates motor fuel tanks for non-commercial use (like farms) no matter what the size, while the federal
program oversees only tanks of more than 1,100 gallons. Further, the federal government allows USTs to be made of either non-
corrosive materials or have cathodic protection, while Connecticut’s regulatory program requires both. In addition, Connecticut’s
standrdas for record keeping on tank maintenance and and leak detection are stricter than the federaal requirements.
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There are two categories of facilities that need to notify DEP. Type 1 facilities include
undergound storage tanks used for storing hazardous substances (except waste) covered under
the Comprehensive Environmental Response Compensation and LiabilityAct of 1980 (CERCLA
otherwise known as Superfund). This includes farm and residential facilities with tanks in
excess of 1,100 gallons that are used for storing motor fuels for non-commercial purposes. This
category of tank only has to notify DEP once, and falls under federal regulations only, and is not
subject to equipment upgrade or closure requirements.

Type 2 facilities are underground storage tanks storing oil or petroleum products of any
kind in liquid form, including but not limited to waste oil and distillation products including fuel
oil, kerosene, naptha, gasoline, and benzene. These tanks must comply with notification
requirements, and conform with standards for upgrading equipment, and ongoing maintenance
and monitoring.

Exemptions from regulations. A number of other tank categories are exempt from the
notification requirements. These include:

= tanks storing hazardous wastes regulated under RCRA;

» tanks that would be required to notify under CERCLA (Superfund), except for
abandoned tanks containing oil and petroleum products;

= septic tanks;

pipelines (these are regulated by the Natural Gas Pipeline Safety Act of 1968, or the

Hazardous Liquid Pipeline Safety Act of 1979);

pits, lagoons, surface impoundments;

stormwater or wastewater from wastewater collection systems;

liquid traps or gathering lines;

facilities in underground areas — such as basement, cellar, mineworking shaft or

tunnel, if the tank itself is situated above or upon surface of floor; and

= facilities with less than 2,100 gallon capacity and that are used for on-site heating
provided the oil or petroleum product is not a waste oil and is not for resale.

Regulatory requirements. Tank owners and operators must take several actions to be in
compliance with the regulations. As described above, the tank owner or operator must notify the
DEP of the tank’s existence. Notification dates are dependent on the dates the tanks were
brought into or taken out of service. The owner or operator must replace the tank and piping
with upgraded materials, or close the tank by a certain date depending on the life of tank and
when it was put in the ground.

Equipment that protects against leaks and overfills, and monitors product inventory to
detect leaks promptly must also be installed. Until new leak detection equipment is installed,
regulations require that owners and operators keep records on the methods used to detect leaks in
theirs tanks.

Federal regulations also require that tank owners and operators pumping a certain amount
of product each month demonstrate some form of financial responsibility in case of an accidental
leak or spill from a regulated tank. Finally, the owner/operator of a regulated tank must notify
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DEP within a certain amount of time if a leak occurs, and provide DEP with a corrective action
plan if there is a danger to drinking water or surface water. The corrective action plan indicates
how the site will be cleaned up to meet department remediation standards.

Notification requirements. Tank owners and operators must notify DEP of the date the
tank was installed, the total life expectancy of the tank from the date of installation, the tank
capacity, the tank status (i.e., in use, temporarily out of service, or abandoned), the contents of
the tank, and the specific tank construction materials. One copy of the written notice is sent to
DEP, and another to the local fire marshal. The owner/operator is required to keep the third copy
at the site.

Tank material requirements. Since 1985, any non-residential underground storage tank
or component installed must be made of noncorrosive materials -- fiberglass-reinforced plastic or
manufacturer-applied anti-corrosive coating and have cathodic protection.® If tanks meet these
requirements they are also in compliance with the 1998 federal EPA mandates.

Tanks that were installed before 1985 could have been constructed of materials that do
not meet current standards (e.g., bare steel or concrete), but they cannot be in ground longer than
20 years from installation (15 years average tank life expectancy and a five-year grace period.)
Thus, except for tanks installed just prior to the 1985 regulatory requirements, most tanks should
have come up against the 1998 federal standards by now. However, the 1998 federal deadline
takes priority, and therefore the 20-year period granted additional time to tank owners that last
installed their tanks around 1980.

Further, Connecticut regulations allowed that tanks were allowed the five-year grace
period beyond the 15-year life expectancy only if the owners or operators did annual failure
detection tests starting 12 years after the tank was installed, and the results showed the tanks
were not leaking.

Variances. The underground storage tank regulations allow the commissioner of DEP to
grant a variance or partial variance from the regulatory requirements, provided the variance does
not endanger the public health or safety or allow pollution. An owner or operator may apply to
the commissioner, and the application will be evaluated by balancing any undue hardship on the
client against the benefit strict compliance would bring to the environment and the public. The
Connecticut DEP has been reluctant to grant deadline extensions or other regulatory variances to
owners or operators that request them. Since 1987, there have been 287 requests and only 26
have been approved. Four minor extensions have also been granted.

Tank closures. If the owner or operator decides to close the tank rather than install a
new one, the closure must be done according to federal and state requirements. In order to be
closed properly, tanks must be either excavated or abandoned in place, by cleaning and filling
with a solid inert material, usually dry sand or concrete.

8 Cathodic protection is a technique to prevent corrosion by making the surface of a tank system the cathode of an
electrochemical cell. The protection can be obtained through application of either galvanic anodes or impressed
current.
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The tank owner and operator must also file a closure report, which includes a sampling of
soils, and in some cases groundwater, to verify that petroleum or a chemical regulated by
CERCLA is not present. If contamination is discovered, those releases must be reported to DEP
immediately and the site cleaned up to bring levels of contaminants below current remediation
standards.

Leak detection. As mentioned above, one of the regulatory requirements owners and
operators of USTs must meet is to install leak detection equipment. In addition to the equipment
upgrades, owners and operators must continue to maintain and monitor product inventory
records. Daily inventories and weekly reconciliation of the results must be conducted for tanks
containing motor fuels. Daily losses or gains exceeding one-half of 1 percent of the total tank
capacity are considered thresholds and must be investigated and reported as a suspected leak.

In addition to inventory records, UST owners and operators must conduct annual failure
determination tests to comply with federal and state leak detection requirements. Other methods
of complying with detecting leaks include automatic tank gauges, intertank monitoring (if the
tanks are double-walled), or monthly sampling of groundwater monitoring wells or vapor
sniffing wells. Pipes must also be tested periodically. After December 1998, manual “sticking”
of USTs containing motor fuel or waste oil is no longer considered acceptable monitoring.

Transfer of a facility. State regulations governing underground storage tanks prohibit
any owner or operator of a facility that has underground storage tanks on the premises from
transferring possession or control of the site without full disclosure to the transferee of the status
of regulatory compliance. The disclosure is required to be made at least 15 days prior to the
transfer, and must include the most recent notification records sent to the DEP.

Scope of Regulated Community

There are currently more than 11,000 registered sites and about 40,000 registered tanks
that fall under federal and state underground storage tank regulations. While a great number are
commercial gasoline stations, hotels, churches, schools, town garages, state facilities, and
commercial buildings that have underground heating oil and/or gasoline tanks are also included
in these numbers. The table below shows the number of registered sites and the number of tanks
that are regulated in Connecticut from 1992 to 1997.

Table III-1. Number of Registered Sites and Underground
Storage Tanks
Year Registered Sites Registered Tanks

1992 10,433 35,953
1993 10,471 35,998
1994 10,588 36,480
1995 10,838 37,988
1996 11,508 40,278
1997 11,150 39,659
Source: DEP Program Activity Reports
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As the table indicates, both the number of registered sites and the number of tanks have
been increasing as compliance with the notification requirements has grown. The increasing
numbers should not be seen as an expansion of the industry or regulated community, but rather
better reporting on the total number of sites and tanks in the state. The drop in numbers for 1997
shown in the table are due to DEP’s verification of information in its database, and removal of
duplicate site and tank data.

The regulations require reporting of closed tanks as well as open ones, so that the
numbers reflect the total number of tanks — both in-use and closed. Permanently shutting down a
tank offers owners and operators a method of bringing a tank into compliance, but the closed
tank still comprises a part of the universe of regulated underground storage tanks. DEP requires
agency notification about closed tanks so that it can locate individual closed tanks to verify they
have been shut down properly as well as track the regulatory progress of all tanks in the state.

Figure III-1 below shows the status of regulated tanks in Connecticut. The figure
illustrates the cumulative changes in the total universe of tanks from 1990 to 1997. The three
categories of tanks are:

= closed or replaced tanks;
= tanks that are still in use but are made of unprotected materials; and
= tanks that are in use and have been upgraded to meet the new material requirements.

As the figure illustrates, there has been an almost direct shift in the number of
unprotected tanks with the number of closed tanks. In 1990, there were about 18,000
unprotected tanks, and in 1997 that number had shrunk to about 10,000. Conversely, there were
about 13,000 closed tanks in 1990, and that has grown to 18,000 in 1997. Protected tanks are
those that are still active but have been upgraded to meet the 1998 deadline requirements. That
category has gradually increased from 6,000 in 1990 to 10,000 in 1997.

Figure llI-4 Underground Storage Tank Program:
Notices of Violation --1992-1997
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Compliance With Regulations

As noted earlier, there are two ways to comply with the 1998 upgrade regulations for
underground storage tanks: 1) install or replace with a tank and piping made of approved
materials; or 2) close the tank. In addition to self-reporting to assess the size and locations of the
regulated tank universe, the Department of Environmental Protection relies almost exclusively
on owner/operator notification and self-reporting to gauge compliance with the regulations. DEP
has recently begun conducting a “sweep” of tank sites in the state to monitor compliance.
Results thus far indicate that actual compliance is better than what the self-reported data stated.
It appears that many times operators had upgraded their tanks, but had not notified DEP of the
upgrade.

Recognizing that the database information is somewhat flawed, and may actually
undercount the number of tanks in compliance, it is still the best source of aggregate state data on
UST compliance. Using information from the UST database, Figure III-2 indicates the progress
toward compliance with the 1998 regulations. The number of tanks shown in compliance are a
combination of closed tanks or tanks that have been upgraded. For purposes of this analysis,
program review assumes that all closed tanks have been properly closed, and all protected tanks
are made of proper materials and installed properly. These two categories comprise the tanks in
compliance, and is indicated by the top line on the graph. The remainder of tanks are those that
have not been upgraded or closed, and are considered out of compliance. That number is trended
on the bottom line of the graph.

Figure lll-2. Underground Storage Tanks: Progress Toward
Compliance: 1990-1997
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As the graph indicates, the number of tanks in compliance has increased, from fewer than
20,000 in 1990 to almost 30,000 in 1997. At the same time, the number of out-of-compliance
tanks has almost been cut in half, from almost 20,000 in 1990 to about 10,000 in 1997.

3As an example, committee staff accompanied DEP staff conducting sweep inspections one day in early
1998, and at three sites tanks had been upgraded but DEP did not have the updated notification. The owner/operator
believed in each case that someone else had notified DEP — e.g., the installer of the new tank, another DEP staff
person the operator indicated was on the site at the time the new tank was installed, or the local fire marshal.
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Comparison With Other States

Annually, each state is required to report to the Office on Underground Storage Tanks
(OUST) program in its EPA region on the state’s progress toward compliance with UST
regulations. While the national information is based on data that are reported from the states,
and there can be reliability questions on data from states that rely heavily on the regulated
community to self-report. However, it is still the best source of available information on
comparative progress towards the 1998 deadline, which applies to all states.

The two graphs contained in Figure III-3 compare nationwide compliance status of the
tank universe with compliance in Connecticut. The data used in the graph were issued in January
1998 by the Association of State and Territorial Solid Waste Management Officials
(ASTSWMO), but are based on 1996 statistics. The figure on the left shows the nationwide
compliance and the figure on the right depicts Connecticut’s status.

Figure llI-3. Compliance with Regulations

Nationwide | | Connecticut ]

BOClosed @Active-- in Compliance O Active-not in compliance

As the graph depicts, the largest portion of the tank universe for both Connecticut and
countrywide is the “inactive” or “closed” tank category. The figure indicates Connecticut’s
progress is better than the country’s in getting tanks upgraded. Twenty-seven percent of active
tanks are in compliance in Connecticut, but only 15 percent meet the 1998 standards nationwide.
Similarly, Connecticut has a smaller percentage of its tanks to bring into compliance than does
the country overall, with only 26 percent left to comply. Nationwide, 35 percent of regulated
tanks had yet to meet the 1998 year-end deadline, according to the data.

Enforcement
Connecticut’s progress in achieving compliance is the result of two major regulatory
thrusts. First, the state had regulations in place before the federal requirements and thus some of

the success has been that tank owners and operators have had earlier deadlines to meet. Second,
success to date has been due largely to education, outreach, and technical assistance.
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The committee reviewed the UST unit’s enforcement efforts and found they have not been
a major emphasis of the program’s goal to obtain compliance with tank upgrade or closure
regulations. The numbers of annual compliance inspections, which, according to DEP staff,
include sweep inspections conducted jointly with EPA, are included in Table III-2 below. As the
table indicates, annual inspection numbers vary. In 1992, the unit completed only 37
inspections, while in 1995, 96 inspections were conducted. However, in each of the years, fewer
than 1 percent of the registered sites was inspected.

Table III-2. Enforcement Compliance Inspections
Conducted: 1992-1997
Year Inspections
1992 37
1993 50
1994 46
1995 96
1996 68
1997 70
Source: DEP Annual Program Activity Reports

While there has been heavy reliance on compliance assistance and outreach, DEP has
also employed more “traditional” enforcement activities. Notices of violations, enforcement
orders, and attorney general referrals have all been used. Table III-3 indicates the numbers of
enforcement activities the UST program has used since 1992. The low number of actions used
for a regulatory universe of more than 10,000 sites again indicates that enforcement has not been
the primary tool in obtaining regulatory compliance.

Table III-3. Enforcement Actions in Underground Storage Tanks by Type and Year
Year | Notices of | Admin Orders Consent AG Penalties Imposed
Violation Orders Referrals Judic. Admin.
1992 49 0 1 0 $11,000 $2,353
1993 45 2 1 4 $42,500 $10,000
1994 p b 6 2 1 $23,100 0
1995 54 0 1 1 $30,000 0
1996 45 0 1 0 $5,700 0
1997 77 1 1 2 0 0
Source: Bureau of Waste Management, Program Activity Reports, and DEP’s AG Referral
Database

The department uses a continuum of actions to obtain compliance. For example, DEP
can issue a notice of violation (NOV) where the site is notified in writing that a violation was
found. A response letter from the violator, indicating that corrective action has been taken, is
required. A more serious action is to refer a case to the attorney general’s office where potential
penalties may be assessed for cases with continued noncompliance. It is important to note that a
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division other than the agency’s UST program may initiate enforcement efforts involving
underground storage tanks that may not be reflected in Table III-3. For example, if drinking
water or surface water is impacted from an underground tank release, the Bureau of Water
Management may take enforcement action separately from the Underground Storage Tank
program.

As the numbers in Table III-3 show, by far the most frequent action is the notice of
violation, with DEP issuing 325 between 1992 and 1997. Figure III-4 graphs the number of
NOVs by year, and indicates that there has been a substantial increase in that enforcement
activity — 77 were issued in 1997, almost 50 percent more than any other year.

Figure llI-4 Underground Storage Tank Program:
Notices of Violation --1992-1997
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Source; DEP Program Activity Reports
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The department recently automated a tracking system for all NOVs, and supplied the
committee with data from the log on notices of violation issued in the underground storage tank
program. The log indicates DEP had received compliance responses from all violators for NOVs
issued since 1996, with violators self-reporting a corrective action has taken place.

Other enforcement activities included in the table are administrative and consent orders,
which DEP issues, as well as referrals to the attorney general’s office. Referrals to the attorney
general’s office are tracked on a database indicating cases referred, the date referred, the assistant
attorney general handling the case and whether the case is active or settled. As one would
expect, those cases referred are for more serious violations, typically involving a failure or lack
of diligence in cleaning up a leaking UST site.

The department indicates that, after the 1998 deadline, it will take a more punitive
approach to enforcement of the upgrade or closure regulations. In a department information
bulletin, DEP states that “owners and/or operators of non-complying regulated UST systems
which have not been properly closed before December 22, 1998 invite stiff fines from both state

8. Enforcement activity within DEP was the subject of another program review committee study during 1998. For a
more in-depth analysis of department enforcement activities, see Department of Environmental Protection:
Enforcement Policies and Practices, LPR&IC report, December 1998.
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and federal agencies, as well as possible revocation of licenses in conjunction with other state

programs.”™

Program review believes that DEP has taken the right approach thus far in helping
owners and operators to comply with the 1998 requirements. However, the committee finds that
with current resources DEP will be unable to adequately verify and enforce compliance on
underground storage tank facilities in Connecticut. Since 1992, Connecticut’s enforcement unit
has conducted fewer than 100 site compliance inspections annually — less than 1 percent of the
regulated community per year.

One reason the number of inspections is low is the enforcement unit is understaffed.
DEP’s enforcement unit has only four professional full-time staff; the lowest number of any of
the states in the New England Region (EPA Region I), as indicated in Table III-4. As the table
also shows, Connecticut’s number of active tanks is the second highest in the region.

Table I1I-4. Underground Storage Tanks Regulated Industry Size and Enforcement
Personnel: Comparison of New England States
State Number of Regulated Number of Tanks per

Active Tanks Enforcement Staff | Enforcement Staff

Connecticut 20,700 4 5,175

Maine 6,462 8 808

Massachusetts 177,000 9 19,667

New Hampshire 4,903 6 817

Rhode Island 6,129 6 1,022

Vermont 3,275 S 655

Sources of Data: EPA Region I, EPA/Petroleum Equipment Institute Joint Survey of

States, and Association of State and Territorial Solid Waste Management Officials

Report Card, January 1998

To more adequately address enforcement of underground storage tanks, the program
review committee recommends that three additional staff be added to the enforcement unit.
The committee believes the funding to support the hiring of additional staff should come from
the assessment of tank registration and inspection fees, as outlined below.

Inspection fees. As indicated in Chapter One, legislation passed in 1990 established a
fee structure that included a one-time registration fee of $50 for tanks, and a tank inspection fee
of $50 per tank not to be paid more than once every five years. The registration fee has
generated about $48,000.

® DEP informational bulletin on 1998 regulatory deadline, issued January 1998.
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DEP- was authorized under P.A. 90-231 to adopt regulations for an inspection fee
program. Once the regulations were developed, the fees were to be prescribed in regulation. 7o
date, no regulations have been adopted and no fees from the inspection program have been
collected. The inspection fee program could generate about $1 million every five years if every
tank were assessed during that period.

Therefore, the program review committee recommends that DEP immediately
develop the regulations necessary to implement the fee inspection program, including who
the fee will apply to, and how and when it will be collected.

Program review believes that full implementation of a fee inspection program would
have several benefits. First, the committee estimates that if all regulated tanks are charged an
inspection fee once every five years it would raise, on an annual basis, about $200,000. This
amount could more than pay for the three additional inspectors recommended above. (Estimated
$40,000 salary per inspector plus fringe = $54,000 * 3 inspectors = $162,000 a year).

Increasing staff alone, however, will not accomplish a successful compliance inspection
program. The enforcement unit must also change its emphasis from the technical assistance and
guidance approach it has been using to one of field inspection and enforcement for those that
remain out of compliance.

Post-1998 deadline enforcement. DEP has overseen the progress in meeting the 1998
deadline primarily through guidance rather than enforcement using punitive measures. The
department indicates that approach will change after the end of 1998. The program review
committee believes that stronger measures must be taken with those who remain in
noncompliance after the deadline for a number of reasons:

» tank owners and operators have had more than 10 years to upgrade, remove, or
properly close their tanks;

» the deadline has been well-publicized and EPA has repeatedly indicated there will be
no extensions so tank owners should be aware of the requirements;

* it would not be fair to those who have spent the money to comply with the
requirements by upgrading or removing old tanks to be put at a competitive
disadvantage by those who haven’t expended finances or incurred the inconvenience
and potential business loss while tank removals and upgrades were done; and

»  DEP has used outreach, technical assistance, and other compliance guidance to date,
and although those mechanisms have worked well with most tank owners, a tougher

approach will be needed for the remaining noncompliant group.

For the above reasons, the program review committee believes enforcement must be
punitive after the 1998 deadline, and recommends beginning July 1, 1999, all regulated
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petroleum underground storage tanks not in compliance with the 1998 upgrade
requirements be red-tagged and no deliveries of petroleum to those tanks be permitted.

Twenty states'® have already passed legislation to enforce such delivery restrictions,
informing the regulated industry in advance what enforcement will be taken. This prohibition
should be a more effective tool than other measures DEP could take. Notices of violation,
enforcement orders, and civil penalties all take time, often result in litigation, referrals to the
attorney general’s office, with the violation continuing while the matter is resolved.

The states planning delivery prohibitions indicated they consider red-tagging the best
enforcement mechanism of the options available. Further, from national reports it appears that
petroleum distributors will comply willingly with the requirements, and in fact, may consider
such action on their own even without a mandate.

To implement the red-tagging, the committee recommends that DEP UST
enforcement staff:

1) give the red-tagging program highest priority;

2) before the July 1999 red-tagging date, identify and verify through the UST
registration database and other means, the noncompliant tanks in the state; and

3) tag noncompliant tanks promptly either on, or shortly after, the date delivery
prohibition takes effect.

Other enforcement. The committee believes the limited enforcement staff resources,
and the related lack of site compliance inspections, have had an impact on tanks owners and
operators who request reimbursement from the Clean-up Account for remediating a
contaminated site.

Rather than the enforcement unit conducting compliance inspections, informing tank
owners and operators of deficiences, and outlining required corrective actions, reimbursement
reduction or claim denial is done after the fact, in a “gotcha” fashion in some cases. Tank owners
or operators determined by account staff not to be in compliance with UST statutes and
regulations, or with DEP enforcement orders, can have their award reduced; where lack of
compliance is determined to be the proximate cause of a tank release, no reimbursement is
granted. To be a fair enforcement tool, those regulated must clearly know what they must do to

1% According to the September 1998 L.U.S.T.Line, a publication of the New England Interstate Water Pollution
Control Commission, which included a report on federal and state underground storage tank programs,
Massachusetts, Michigan, Minnesota, Oklahoma, Vermont and Wisconsin all will red-tag noncomplying tanks to
prohibit delivery. Alaska, California, Georgia, Illinois, Iowa, Kansas, Louisiana, North Carolina, Oregon, South
Carolina, Utah, and Washington will issue certificates of compliance to allow deliveries to only certified tanks.
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comply with the regulations, and know the consequences if they are determined to be
noncompliant.

The committee believes that a link between enforcement and access to the account should
not be prohibited. There should be penalties for noncompliance, but the link must be prospective
and owners and operators must be notified. In this way, the process is similar to providing
health insurance coverage to a person after a physical examination verifies the person is healthy.
This is much preferable to thinking you're covered, until you file a claim and are denied coverage
because the insurer says it’s a pre-existing condition.

Therefore, the program review committee recommends that DEP:

= put all regulated underground storage tanks sites on a five-year
compliance inspection schedule;

= inspect each site at least once every five years according to schedule;

= jssue a letter of compliance once a site has been inspected and found to
be in compliance,

= file a copy of the compliance letter with the Clean-up Account, which
shall remain in effect until the next five-year inspection schedule, unless
the site comes under a DEP enforcement action during that period;

= jssue a notice of violation if a site is found to be noncompliant (The
notice of violation will allow the site a period of time, as established by
DEP enforcement staff, to take corrective action.); ’

= reinspect the site at the end of the established period, and if the
violations have not been corrected, a letter stating the areas of
noncompliance shall be issued and filed with the Clean-up Account.
The letter of noncompliance shall be kept on file with the Clean-up
Account until the next regularly scheduled compliance inspection.

There are a number of benefits to implementation of a new compliance enforcement plan
as recommended. First, tanks will be inspected regularly, and owners will clearly know whether
or not they are in compliance. Second, there will be a link to the account, but the connection will
be prospective through the compliance letter. Indeed, the link to the account will be an incentive
for sites to comply with UST laws and regulations. Third, it will significantly diminish the
retrospective check on compliance at the Clean-up Account that tanks owners and operators
often perceive as unfair. Finally, it will streamline the claims review process so Clean-up
Account decisions can be made more quickly, and fulfill the purpose of the account.

The first, and most obvious, steps toward compliance -- the equipment and tank upgrade

standards -- will be more easily checked than other compliance issues. All will involve the unit
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