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Key Points
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> National and state environmental regulatory community in transition about roles of "traditional"
enforcement and compliance assistance.

> DEP "traditional" enforcement mechanisms include informal tools -- warning notices and
notices of violation -- and formal tools -- unilateral, consent, and cease and desist orders, as well

as referrals to attorney general, chief state’s attorney, and federal EPA.

> DEP increased use of informal enforcement actions in terms of actual number of actions issued
and as percentage of workload over past eight years.

> Rate of formal enforcement actions has remained relatively consistent over past eight years.

> Formal enforcement actions are more likely to settle in a consensual manner through consent
orders.

> Number of attorney general referrals declined from an average of 91 between 1988 and 1992
to 32 from 1993 through 1997.

> DEP "user-friendly" approach was a source of confusion and contention for staff and had
disruptive impact on enforcement process and cases, and administration was lax in guiding staff

in implementing the policy.

> A former executive assistant to DEP commissioner did not affect final decisions in cases but did
impact enforcement process.

> DEP administration did not fully describe role of former executive assistant in enforcement
process and did not take enough action to eliminate perception that professionalism was second

to patronage.

> DEP management has not exerted sufficient leadership to address employee issues.

> DEP not in compliance with state law to develop civil penalty regulations and administrative
civil penalty policy does not assure appropriate or consistent outcomes.

> Enforcement case documentation is insufficient, and enforcement actions not completed in
timely manner consistent with policies.

> A number of enforcement actions were at variance with stated policies and procedures.
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Executive Summary

DEP Enforcement Policies and Practices

The Legislative Program Review and Investigations Committee authorized a study of the
Department of Environmental Protection’s (DEP) enforcement policies and practices in March of
1998. The study centered on two primary areas of concern. One area related to specific
circumstances occurring at the department beginning when former Commissioner Sidney J.
Holbrook took office in 1995. The other area of concern is the overall operation of the
enforcement program and how it is implemented.

Former Commissioner Holbrook adopted “user-friendly” as the catchword for the overall
approach to dealing with the regulated community. A key feature of this approach was to seek a
consensual resolution to violations where possible. The committee found the administration was
lax in providing the necessary guidance to staff in implementing this shift in policy, and was
either inattentive or indifferent to staff confusion and concerns and the subsequent effects on
enforcement. The department’s administration maintains the "user-friendly" posture was never
intended to replace traditional enforcement, but to instill a greater degree of professionalism and
courtesy among staff.

Complicating the picture is the national trend toward compliance assistance in
environmental regulation. Compliance assistance is a structured approach that provides
assistance to the regulated community in complying with environmental regulations and
promotes a more flexible alternative to traditional enforcement, although not intended to replace
it. However, it is unclear whether DEP’s "user-friendly" approach was meant, at the time, to
refer to any compliance assistance initiatives occurring in Connecticut and nationally.

Further intensifying the concerns about the direction of environmental enforcement
during the Holbrook years were the activities of the commissioner’s former executive assistant
and charges of undue influence. The committee found while this executive assistant was more
active in regulatory cases than had been officially described by the department, and was at times
a disruptive influence in cases, he did not ultimately affect the outcome of enforcement cases.

In addition to the above findings, the committee focused on general enforcement matters
and the overall operation of the enforcement program. The committee found there was some
measure of animosity between certain employees at DEP, on the staff and management levels,
which has had a negative effect on enforcement efforts at DEP beyond the people directly
involved. Further, the committee found DEP management had not exerted sufficient leadership
to address these issues effectively.

In its review of DEP, the committee also found problems relating to the department’s
statutory and administrative civil penalty policies. The Department is required by law to develop
regulations to impose civil penalties through the use of unilateral orders. The committee found
that DEP has not developed the necessary regulations in the five years since the statute was
enacted. Moreover, the committee found the department’s administrative civil penalty policy,




Executive Summary

used in developing penalty amounts for consent orders, does not provide adequate guidance to
staff to assure outcomes are appropriate or consistent.

Finally, the program review committee found a number of shortcomings related to basic
management tools and processes at the department. Specifically, the committee found:

e enforcement case documentation is insufficient;

e DEP has no systematic way of tracking compliance with enforcement actions
and there are inconsistent practices among the regulatory bureaus in closing
out enforcement actions;

e an inadequate management information system that limits the department’s
oversight of enforcement actions;

e enforcement actions are not completed in a timely manner; and

e in a number of instances the actions of the department were at variance with
the stated policies and usual practices of the department.

The recommendations of this report are aimed at strengthening DEP’s management
mechanisms to ensure policies and procedures are implemented as envisioned and provide
information that presents a clear and accurate picture about enforcement efforts. The committee
adopted the following nine recommendations at its December 21, 1998 meeting.

RECOMMENDATIONS

1. DEP shall issue an affirmative policy statement to all its employees that retaliation
against employees for statements of employee opinions related to environmental matters
will not be tolerated. It shall reinforce that policy with all its managers.

2. The Department of Environmental Protection shall resolve the issue of imposing civil
penalties through unilateral orders either by promulgating the regulations and thereby
complying with state law or requesting the General Assembly repeal or revise the
statutory mandate.

3. The Department of Environmental Protection shall:

e revise and adopt a civil penalty policy that provides adequate and consistent
guidance to staff in calculating penalties. The department shall periodically
update the civil penalty policy to ensure that penalties and classifications
remain consistent with current environmental practices and concerns;

e develop and implement a standardized penalty calculation worksheet to be
used in every case that imposes a penalty. The worksheet should show the
evolution of the final penalty calculation, including any adjustments to the
penalty amount and rationale for those adjustments; and

e provide training to all regulatory bureau enforcement staff and management
responsible for calculating penalties.

i



Executive Summary

4. DEP shall review its existing file management practices and develop a comprehensive file
management system to ensure that case files contain the necessary documentation
important to a case and those documents required by DEP policy. The files should be
maintained in a reasonably consistent and readily accessible format for each of the
bureaus. Periodic case review on the part of management, even if on a random sample
basis, should be part of the file management system.

5. In order to assist in the reconstruction of a case, DEP shall develop a case log activity
sheet for each case file. This sheet would document all activities related to a case. This
would include dates of when significant actions occurred, such as the decision to pursue a
particular strategy at agenda meetings and the mailing of a consent order, to not so
significant events such as documenting each contact with a violator. The activity log
would provide a chronology of a case and assist in explaining what and when actions
occurred. This would be a necessary adjunct to the newly developed case conclusion
summary to the EAS, which should be an aid in explaining the why of what occurred.

6. DEP shall develop and implement a management information system that provides the
tools necessary to enable DEP staff and management to track compliance with
enforcement actions in a timely manner.

7. DEP shall design and implement a uniform, automated management information system
for the regulatory bureaus that captures essential enforcement case information and
results in the production of valid and reliable data. The system at a minimum shall
include, but not be limited to, the following:

e critical case processing milestones, such as inspection dates, report completion
dates, date of enforcement actions, enforcement action deadlines, etc:

e case assessment information, such as violator types, types of violations,
penalty calculations, revisions to any case information indicating reasons for
change, who authorized, and when, etc;

e case outcome information, such as any environmental benefits that can be
identified as the result of an enforcement action, payment of penalties, etc;

e the ability to generate standard management reports on the timeliness and
performance of individual personnel as well as divisions in completing
inspections, in assessing inspection reports, and in issuing and monitoring
enforcement actions; and

e the ability to generate customized reports, compliance histories, and
standardized enforcement documents.

111



Executive Summary

8. DEP shall:

e establish in the Enforcement Response Policy timeframes for the completion
of significant steps in the informal and formal enforcement process; and

e monitor and measure the time it takes for the completion of each step in the
informal and formal enforcement process. The department shall report the
average amount of time for each type of action by program and by bureau, and
shall report the number of actions that exceed the timelines established in the
proposed ERP by program and bureau. Finally, the department shall revise
timeframes or make process adjustments, as necessary, to ensure enforcement
actions are executed in a timely manner.

Data on the timelines of enforcement actions are to be included in the annual report,
Environmental Compliance in Connecticut, to the joint standing committee having
cognizance of matters relating to the environment beginning with the February 2000
report.

9. In order that management and other decision makers, at all levels, be fully informed about
the utility of their own policies in a more systematic way, a policy exception report shall
be developed by DEP. This report shall include the number and a brief description of
significant exceptions or variances to stated policies that the department pursues by each
regulatory program. Significant exceptions would include, but not be limited to:

e multiple NOVs issued for the same violations;

e only a NOV issued for high priority violations. This would require all bureaus
to complete an abbreviated Enforcement Action Summary for NOVs, so that
all violations are classified;

e when a lower level enforcement action is issued for violations of a previously
issued enforcement action. For example, if a unilateral order is violated, the
expected course of action is a referral to the attorney general. If a consent
order is issued for that violation, that would be considered an exception. Also,
violations of a consent order handled through the issuance of another consent
order, would be considered an exception;

e multiple modifications to consent orders;
e consent or voluntary "agreements" issued for the resolution of violations;

e Supplemental Environmental Projeét (SEP) policy exceptions, such as when a
SEP totally displaces a monetary penalty; and

v



Executive Summary

e other actions at variance with stated policies that the department would deem
significant.

The exception report is to be included for a five-year period in the annual report,
Environmental Compliance in Connecticut, to the joint standing committee having
cognizance of matters relating to the environment beginning with the February 2001 report.
At the conclusion of the five-year period, the committee shall decide whether to continue,
alter, or terminate the policy exception reporting.
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Introduction

DEP Enforcement Policies and Procedures

In March 1998, the Legislative Program Review and Investigations
Committee approved a study of the Department of Environmental Protection
(DEP) enforcement policies and practices, amid concerns about the rigor of
environmental enforcement in Connecticut. The primary study focus was the
performance of DEP in enforcing environmental protection laws and policies
through its procedures and practices. The study was also to identify and assess
the nature of any internal or external influences on DEP regulatory staff
responsible for implementing those policies and procedures.

The complexities of the enforcement function spanning distinct regulatory
programs in the three media—air, water, and waste—would be difficult to
overstate even if nothing ever changed. In reality, substantive environmental
requirements, operational processes, and agency organization, to name a few
central elements, appear almost always to be in transition. For example, the first
chapter of the report highlights a current debate in regulatory circles about the
appropriate mix of “traditional” enforcement and a less punitive, more assistance-
based approach to achieving compliance with environmental laws and regulations.
DEP has been working to articulate assistance policies and practices to both its
employees and the regulated community, while maintaining a “traditional”
enforcement program.

In addition to these issues, the program review study began in the midst of
allegations about the activities of Mr. Vito Santarsiero, a former executive
assistant to former DEP Commissioner Sidney J. Holbrook, and the lingering
impact of a “user friendly” policy adopted by Commissioner Holbrook after his
appointment in February 1995 by newly elected Governor John Rowland. In
short, the complexities of the enforcement function and the dynamics of certain
events overlapped and interacted during the last few years at DEP.

Methodology

Pertinent federal and state statutes, regulations and policies were reviewed
to carry out this study. In addition, program review staff interviewed over 90 DEP
employees. Specifically, committee staff interviewed all enforcement personnel
in the air bureau, in the hazardous and solid waste programs in the waste bureau,
and all water enforcement personnel working solely in the industrial and
municipal discharge enforcement programs. Numerous other staff were
interviewed, including members of the legal counsel’s office, bureau
management, the assistant commissioner responsible for enforcement, and the
commissioner. Committee staff also met with representatives from the Office of




Attorney General, the federal Environmental Protection Agency (EPA), the Connecticut
Business and Industry Association, and the Council on Environmental Quality, and interviewed
Mr. Sidney J. Holbrook, former DEP commissioner, and Mr. Vito Santarsiero, former DEP
executive assistant. Enforcement cases were also reviewed, including a random sample of
informal and formal enforcement cases from 1993, 1995 and 1997.

Report Format

Chapter One sketches an overview of environmental regulation.  Department
enforcement resources and staffing are described in Chapter Two. Chapter Three summarizes
the statutory, regulatory, and administrative policies relevant to enforcement. Chapter Four
outlines the actual enforcement process in operation. Chapter Five provides information on who
is regulated and how compliance is monitored by DEP. Agency-wide enforcement data are
analyzed in Chapter Six. Finally, Chapter Seven presents committee findings and
recommendations.

Agency Response

It is the policy of the Legislative Program Review and Investigations Committee to
provide agencies subject to a study with an opportunity to review and comment on the
recommendations prior to publication of the final report. The response from the Department of
Environmental Protection is contained in Appendix A.




Chapter One

Overview of Environmental Regulation

Broadly speaking, environmental regulation encompasses all the tools
used by government to control activity potentially or actually harmful to the
environment. Three primary functions of environmental regulation are: (1)
identifying all activities that should be regulated; (2) authorizing activities
performed under certain specific conditions, as done in the permitting process;
and (3) ensuring compliance with those authorizations or regulatory requirements.

What has been termed “conventional” or “traditional” enforcement is a
primary tool used to ensure compliance—where, after investigation, orders are
issued requiring corrective action and in some cases penalties assessed, either
administratively or through the judicial process. Obviously, activity authorization
and enforcement are interrelated. However, the program review study focuses on
the function of enforcement.

Federal environmental laws. Overall, DEP enforcement of
environmental laws happens within the context of a multi-level regulatory
structure involving both the federal and local governments. The federal role in
environmental regulation is significant, setting out the major restrictions against
environmental pollution. The Clean Air Act (CAA), the Clean Water Act
(CWA), and the Resource Conservation and Recovery Act (RCRA) --dealing
mostly with hazardous waste—are all federal laws establishing the federal
government as the primary authority for setting minimum requirements and
ensuring those requirements are met. Federal preeminence recognizes that
pollution problems often cross artificial governmental boundaries and seeks to
avoid pitting states against each other for economic growth at the expense of the
environment.

Each of these programs provides for state delegation to administer the
" programs as long as a state performs in an acceptable way. Connecticut received
delegation for the Clean Air Act in 1971, the Clean Water Act in 1972, and
RCRA in 1990. Descriptions of the main features of each law are contained in
Appendix B. Some areas regulated by DEP are solely under state authority, with
no federal requirements. An example of this is the water diversion permit
program.

Generally, the federal acts establish minimum standards, permitting or
other authorization requirements, and state delegation through agreement. In
these agreements, the states commit to a certain level of work on an annual basis,
including the type and number of inspections conducted, at what types of
facilities.




The Environmental Protection Agency (EPA), created in 1970, is the agency responsible
for administering most federal laws impacting the environment. EPA monitors state activity in
part by reviewing required program activity data required to be submitted in certain programs
and by conducting program audits. Additionally, EPA has the authority to take enforcement
action in any case it believes state action was not adequate, a procedure called “overfiling”.

Federal law also provides for citizen suits in cases where DEP has taken no action, but
private citizens feel action is warranted.'

Selected Trends in Regulation

Compliance assistance. The environmental regulatory community everywhere is in
transition about how enforcement fits into the environmental regulatory mix. The debate centers
on the question of how best to achieve compliance with environmental regulations—through
cooperative assistance mechanisms (called compliance assistance) or via enforcement responses
to identified violations (called traditional enforcement). The distinction can be likened to the
concept of community policing versus traditional law enforcement as tools to regulate criminal
behavior. The debate is not so much about the usefulness of either approach, but the appropriate
balance between the two.

The issue is raised in part because of the changing environmental scene. In the early days
of regulation, traditional enforcement was the method used to bring polluting industries under
control as they became familiar with new business requirements. In fact, EPA looks to this
approach as evidence that states effectively handle their delegated responsibilities. As big
industries over the years have incorporated pollution control into their business planning and
reduced pollution as a way to lower costs, the types of problems facing environmental regulators
have shifted. Coupled with broader environmental standards, different and smaller businesses
have been forced into the regulatory net.

Smaller businesses typically have limited management and financial wherewithal to
address regulatory requirements. It is argued technical and educational assistance can best
promote the ultimate goal of compliance for smaller, less sophisticated enterprises as opposed to
punitive enforcement measures. Also, as regulatory agency resources grow tighter, more cost-
effective ways are sought to promote compliance than traditional enforcement, which can be
very labor-intensive.

Compliance assistance, as discussed above, refers to formally structured technical,
financial, and educational assistance provided to the regulated community. The term means
different things to different people, though, demonstrating the need for clear, consistent
messages about what it is intended to mean. For instance, a field inspector may identify a minor
problem during an inspection and suggest how a company might best fix it. If resolved to the
inspector’s satisfaction before any notice of violation is issued, perhaps that minor violation will

1 . . s g
A referral to the attorney general is not considered state action that would bar such a suit.




not be cited. To some, that is compliance assistance. Or the term can mean providing other,
more general advice by a DEP staff person to a member of the regulated community. (Some DEP
staff say the first and second meanings describe what has happened in practice for years, and as
such is nothing new.) Finally, to some people, compliance assistance is code for going soft on
violators.

In May 1997, Commissioner Holbrook issued a new Compliance Assurance Policy. (See
Appendix C) The document declares:

It is the policy of the DEP to achieve the highest level of environmental protection
for the citizens of Connecticut by use of traditional enforcement methods together
with financial, regulatory and technical compliance assistance, when appropriate.

The policy sets out seven action statements, including these first two: (1) traditional enforcement
activities will remain the cornerstone of the department’s compliance assurance efforts; and (2)
compliance assistance techniques will be considered a counterpart to traditional enforcement.

A compliance assistance guidance document was issued at the same time, which
established a framework to implement compliance assistance programs at each bureau. Since
then, DEP rethought its approach and now consolidates these activities in a new division within
the commissioner’s office called the Division of Environmental Assistance and Outreach. The
compliance assistance program in the new division is an expansion of the small business
program operated by the air bureau. The program is to “take the lead in coordinating a
department wide approach to compliance assistance...”. A benefit of centralizing compliance
assistance administration is to facilitate effective communication throughout the agency about

how compliance assistance fits with traditional enforcement in Connecticut.

EPA is involved in this same discussion at the national level, with an emphasis on the
importance (and perhaps difficulty) of clear communication about changing compliance tools.
A May 1998 report prepared by the General Accounting Office for Congress notes:

While EPA’s policy is that compliance assistance should be accompanied by a
strong and credible enforcement deterrent, state officials have noted that the
inconsistent manner in which this policy has been interpreted and implemented by
different EPA offices has led to confusion about the appropriate balance between
traditional enforcement and other compliance tools.’

Pollution prevention. Another trend impacting the role of enforcement is emphasis on
pollution prevention. According to a report prepared by the Congressional Research Service,
“enactment of the Pollution Prevention Act of 1990 marked a turning point in the direction of
U.S. environmental protection policy.” Pollution prevention is achieved “through reduced
generation of pollutants at their point of origin.” The report continues:

* EPA’s and States’ Efforts to Focus State Enforcement Programs on Results, U.S. General Accounting Office, May
1998, p. 7 (GAO/RCED-98-113)




Pollution prevention, also referred to as source reduction, is viewed as the first
step in a hierarchy of options to reduce risks to human health and the
environment. Where prevention is not possible or may not be cost-effective,
other options would include recycling, followed next by waste treatment
accordin§ to environmental standards, and as a last resort, safe disposal of waste
residues.

To the extent this initiative is intended to eliminate pollution sources in the first place, like the
compliance assistance programs, emphasis on these initiatives impacts traditional enforcement

efforts.

} Summaries of Environmental Laws Administered by the Environmental Protection Agency, Congressional
Research Service, January 3, 1995, p. CRS-3
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Chapter Two

Regulatory Bureaus: Organization and Resources

The Department of Environmental Protection is divided into five bureaus,
as shown by the agency organizational chart (Figure II-1). Three of these bureaus
-- Air Management, Waste Management and Water Management--fall into the
general area called Environmental Quality. The permitting and regulatory
enforcement responsibilities and activities rest primarily within these three
bureaus, assisted by the Office of Legal Counsel. The remaining two bureaus,
Natural Resources and Outdoor Recreation, are in the general area called
Environmental Conservation. The Office of Long Island Sound Program
(OLISP) serves a permitting and enforcement function, but it is not part of any
bureau. OLISP is administratively attached to the Office of the Commissioner.

The Department of Environmental Protection is one of the larger state
agencies with 1,116 positions at the department in FY 97. The three regulatory
bureaus account for 543 positions, 49 percent of the department's total staffing.
The air bureau consists of 176 positions; the waste bureau, 153; and the water
bureau, 214.

This chapter describes the organization of each bureau with a focus on the
enforcement structure in each, and the other supports for enforcement. Since the
agency’s inception in 1971, numerous reorganizations have occurred due to many
factors including the addition of program responsibilities; this has led to shifting
program groupings. The individual program detail is provided to demonstrate the
administrative differences and similarities between bureaus, as well as the impact
of changing priorities on staffing. It is noted DEP has a clear chain of command
structure and enforcement actions can involve each level.

Bureau of Air Management

The Bureau of Air Management regulates air quality, radioactive
materials, and radiation. Its primary objective is to ensure the quality of the air is
protected from the type and quantity of pollutants and emissions harmful to the
health of humans, animals, or plants or which may prevent citizens from enjoying
their lives and property. The bureau is responsible for: controlling and reducing
air pollution; operating a monitoring network to assess air quality; regulating the
use, transportation, and storage of radioactive materials; monitoring radioactive
accumulations from nuclear power plants; issuing air pollution control permits;
and taking enforcement action against sources violating the state’s air pollution
control laws and regulations.




Figure [I-1. Department of Environmental Protection

Commissioner

l
I | |

Environmental Conservation Environmental Quality Office of the Commissioner
Assistant Commissioner Assistant Commissioner
| | Division of Outdoor Recreation || Bureau of Air Management | | Office of Long Island Sound Program
L Divison of Natural Resources || Bureau of Water Management | | Environmental Assistance & Outreach
| ] Bureau of Waste Management | Office of Ombudsman
|| Office of Legal Counsel ] Office of Affirmative Action

Office of Adjudications

Office of Legislative &
Regulatory Review

Office of Communications
& Education

Organization. The air bureau was established in the early 1970s with the creation of
DEP. Historically, the bureau was organized into three divisions: (1) Engineering and
Enforcement; (2) Planning and Standards; and (3) Monitoring and Radiation. A director who
reported to the bureau chief headed each division. The Engineering and Enforcement Division
was responsible for permitting, field inspection, and administrative enforcement. The Planning
and Standards Division drafted regulations and standards based on federal and state laws, and the
Monitoring and Radiation Division collected and analyzed data from the regulated community,
tracked environmental indicators, and administered the radiation program.

During 1998, the air bureau underwent a significant reorganization of its divisions and
units. The reorganization was in response to several factors, including: significant personnel
changes due to the state's 1996 early retirement incentive; the decommissioning of the
Connecticut Yankee power plant and issues surrounding the operation of the Millstone nuclear
complex; and the 1990 amendments to the federal Clean Air Act, specifically the requirements of
the Title V permitting program.

8



The most significant change to the bureau's organization was the separation of the permit
and enforcement divisions, previously a single division reporting to one director. Now, the air
bureau consists of four divisions: (1) Engineering and Technical Services (permits); (2)
Compliance and Field Operations (enforcement); (3) Planning and Standards; and (4) Radiation.

A director, who reports to the bureau chief, heads each division.

reorganization of the air bureau.

Figure II-2 shows the

Figure [I-2. Air Bureau Organization

Bureau Chief
I
[ | | ]

Radiation Planning & Standards Engineering & Technical Services | | Compliance & Field Operations
Medical X-Ray — Regs Development Permit Unit | — Field Operations Enforcement 1
Low Level Waste — Toxics Arr Pollution Permit Unit 2 — Field Operations Enforcement 2
Nuclear Emergency Response  (— Attainment Planning Permit Unit 3 I— Field Operations Monitoring
Industrial X-Ray — Aur Quality Monitoring Permit Unit 4 +— Administrative Enforcement

& Analysis Planning Technical Services I— Compliance Analysis & Coordination & CEM
— Emssions Inventory I— Emissions Trading
+— Mobile Sources L Stack Testing
— Information Coordination

The primary focus of this study is the Compliance and Field Operations Division because
it is responsible for the bulk of the environmental enforcement work. Figure II-3 illustrates the
organization of the division. As shown, the division is divided into two functional areas: field

Figure [I-3. Air Bureau Compliance & Field Operations Division

(Enforcement)

Director

i
Assistant Director

Assistant Director

Enforcement Field & Enforcement
! |
| [ ]
'P"“ Supervisor Enforcement Field Inspection
|
|
{ Engineers & . .
Analysts — Enforcement Fpld [nspectfon I
Field Inspection II
Field Monitoring
Supervisor Stack Testing

Engineers &
Analysts

— Emuissions Trading
\— Compliance Analysis&
Coordmation

inspection and administrative
enforcement. Currently, both
divisions report to a single
assistant director reporting to
the director. It is important to
note under this reorganization,
the administrative unit has been
halved from 10 engineers and
analysts and one supervisor to
five engineers and analysts and
one supervisor. Staff previously
assigned to this unit were
transferred to a  newly
established Emission Trading
Unit.

A proposal submitted by
the air bureau would create a

second administrative enforcement unit, adding four engineer and analysts positions and an
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assistant director. If approved, the field inspection and administrative enforcement units each

would report to an assistant director.

To date, neither the funding nor positions have been

authorized. The proposed positions are indicated by the dotted lines in Figure II-3.

Figure [I-4. Total Salary Budget for Air Bureau.

$ in millions
$2.5 -
$2.0 S
$1.5 —
$1.0 W
$0.5 | et
" - AV S T—

1989 1990 1991 1992 1993 1994 1995 1996 1997

—e— Enforcement Budget —@— Permit Budget

The division's field unit
is responsible for conducting
inspections of the regulated
community, monitoring
permitted equipment, and stack
testing. The administrative unit
is responsible for the case
management of  violations,
including tracking notices of
violation, negotiating and
drafting unilateral and consent
orders, and referring cases to
the Office of the Attorney
General, Chief State's Attorney,
or federal EPA. The division is

also responsible for the administration of the emissions trading program, the Continuous
Emissions Monitoring (CEM) program, and compliance analysis and coordination.

Resources.

In state FY 90, the air bureau had an operating budget of approximately

$9.2 million and by FY 97 the budget had increased to over $14 million', primarily as a result of
new dedicated funding sources. The federal EPA portion of the FY 98 budget was $3 million, a

20 percent decrease from the previous fiscal year.

Figure II-5. Staffing Trends in Enforcement and Permitting

60 .
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10 _.———I\././

1989 1990 1991 1992 1993 1994 1995 1996

[—0— Enforcement Staff —#l— Permit Staff I

T 1
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Figure II-4 illustrates
the trend in the salary budget
without fringe benefits for the
air bureau's enforcement and
permit activities. The salary
budget includes funds from
the state general fund, federal
sources, and private and
special funds, but does not
include the programs'
administrative  costs. As
shown, the enforcement

budget, which includes field

inspections and administrative enforcement, is larger than that for permitting. Both budgets
track together, steadily increasing during the early 1990s. The permit budget stabilized in 1993

' Total budget amount excludes funds dedicated for the air bureau's radiation programs.
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and shows almost no growth through the next four fiscal years. The enforcement budget,
however, did not begin to level off until 1995.

Fi e Al — ; As expected, as shown in
e Figure II-5, the staffing trends for
Enforcement Staff .
enforcement and permitting parallel
the budget trends.
100%
80% .
60% Figure [I-6 shows the
40% breakdown between the two types of
20% enforcement staff in the unit over a
0% et . five-year period. Field inspectors
1993 1994 1995 1996 1997 represented slightly more than half of
the total until 1997 when there was
IField Staff @ Enforcement Staff an equal number of each type of
staff.

Bureau of Waste Management

The Bureau of Waste Management, established in 1991, administers a variety of
programs focusing on the management and handling of hazardous and nonhazardous wastes, the
minimization and reuse of waste materials, and the clean up of toxic releases.

Figure II-7. Bureau of Waste Managment

Bureau Chief
State Emergency Oil and Chemical Spill Waste Planning and Waste Engineering and Pesticide, PCB,
Response Commission Response Division Standards Division Enforcement Divison Underground Storage Tank
5 and Terminal Division

Eastern Area Source Reduction Enforcement/ Pesticide Program
Westem Area and Recycling Compliance Assurance PCB Toxics Program
Planning Program Coordination Permutting Termunal Program
Marine Terminal Fiscal Services Underground Storage

Tank Program

Organization. As shown in Figure II-7, the Bureau of Waste Management is divided
into four divisions, headed by directors who report to the bureau chief. The bureau chief
provides overall coordination, oversight, and direction to the bureau, and technical and
administrative assistance to the State Emergency Response Commission. The Planning and
Standards Division oversees the bureau’s budget, coordinates the development of regulations,
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and encourages pollution prevention and recycling. The Oil and Chemical Spill Response
Division maintains 24-hour statewide emergency response capability for hazardous and
nonhazardous substance releases, and coordinates clean-up and mitigation activities. The
Pesticide, PCB, Underground Storage Tank and Terminal Division is responsible for a variety of
activities including regulation of the manufacture, sale, and application of pesticides, regulation
of the manufacture, use, and disposal of polychlorinated biphenyls (PCBs), and administration
of the Leaking Underground Storage Tank Trust Fund. Finally, the Engineering and
Enforcement Division permits and inspects solid and hazardous waste handlers, and takes
enforcement actions when warranted. '

The Bureau of Waste’s Engineering and Enforcement Division (WEED) is responsible
for the enforcement of solid and hazardous waste laws and regulations and the permitting of
waste handlers. The structure of this division has been reorganized in 1996, 1997, and 1998.

Prior to 1996, the division was organized around its two primary regulatory areas -- solid
and hazardous waste. In 1996, the bureau reorganized the hazardous waste program to a layout
based on the permitting and enforcement functions, establishing two assistant director positions
in 1997 to oversee them. Most recently, the permitting section was reduced in 1998 to four units
by collapsing the Land Disposal and Closure/Post-closure and Corrective Action groups
together. Each unit has a supervisor reporting to the assistant director for permitting. Due to the
reduction of one of the units, the remaining unit has one former supervisor reporting to another
supervisor. Figure II-8 shows the current organization of WEED.

Figure II- 8. Engineering and Enforcement Divsion The WEED  permitting

section processes various permits for

: solid and hazardous waste facilities,

Director coordinates voluntary clean-ups of

I ' 1 contaminated sites, and provides

) ) , , overall program support to the

Aszlstfant Director Assx;tant. Dlrector dbvinion Prior to 1998, the

e —— permitting  section had  five

functional areas: Program Support;

| Hazardous Waste Program Analysis Closure/Post-closure and Corrective

Field ’ RCRA Pemmitting Action; _ RCRA and CRW

— RCRA District 1 Land Disposal (Connecticut  regulated  wastes)

— RCRA District 2 Soild Waste Processing Permlttmg; Land 'Dlsposal; and
e Solid Wests Solid Waste Processing.

Enforcement
The WEED enforcement

section, called the enforcement and compliance assurance program, selects inspection targets,
performs inspections, initiates enforcement actions, and ensures compliance with those actions.
This section was also reorganized in 1998. Previously, the enforcement section was organized
around three hazardous waste districts and two solid waste districts. Each hazardous waste
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district had a supervisor that reported to the assistant director. The districts each had three
inspectors and three enforcement lead staff. As a result of the reorganization, the three districts
were combined into two, and now geographically match the solid waste districts. The two new
hazardous waste districts, each headed by a supervisor, have five enforcement lead staff.
However, the inspection function was separated from the districts and now seven inspectors are
grouped together under one supervisor. One enforcement lead staff and one inspector are not
full-time employees. As a result of the reorganization the inspection function lost two positions
and the enforcement function lost one.

The two solid waste districts were not affected by the recent reorganization. One
supervisor, who reports to an assistant director, heads the two districts. The solid waste unit
contains four enforcement lead staff and one field inspector. Within the solid waste unit the
enforcement leads also perform inspections. However, a realignment is contemplated for the
future that would separate the inspection function from the enforcement function.

Table II-1. Waste Bureau Permitting, Enforcement, and Total Expenditures
1992 1993 1994 1995 1996 1997
Enforcement $1,336,189 | $1,731,731 | $1,610,358 | $1,566,366 | $1,774,562 | $1,801,144
Permitting 904,171 | 1,151,664 | 1,392,846 | 1,314,467 | 1,544,236 | 1,496,469
Total 2,240,360 | 2,883,395 | 3,003,204 | 2,880,833 | 3,318,798 | 3,297,613
Source of Data: DEP

Resources. Table II-1 breaks out by year waste bureau spending on enforcement and
permitting for hazardous and solid waste since 1992. The bureau’s first full fiscal year was
1991, but General Fund data were not available for that year. The total spent on both activities
increased from approximately $2.2 million in 1992 to $3.3 million in 1997. Since 1993,
however, the total expenditures remained fairly consistent. Enforcement represents the greater
share of expenses in each of the years.

Figure I1-9. Percentage of Permitting and The waste
Enforcement Supported by General Fund bureau’s enforcement and
permitting functions are

25% - v 21% supported by three sources of
20% revenue-- state general fund,

g 15% federal funds, and funds
S 10% | 6% 7% 5o% supported by fee or permit
& 504 | revenue. Figure II-9 illustrates
0% . i the percentage of the permitting
1992 1993 1994 1995 199 1997 | and enforcement expenditure

i supported by the state’s General

Fund. From 1992 through 1997,

an increasing share of both of
those functions has been supported by the state. In 1992, 6 percent of permitting and
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enforcement activities were borne by the general fund; by 1997, the percentage rose to 21
percent.

Staffing. Figure II-10 shows the staffing trend for inspection and enforcement personnel
in the hazardous waste section. Inspectors perform various types of field evaluations, while
enforcement personnel receive the inspection reports and determine if an enforcement action is
warranted. This division of labor is not absolute. Occasionally, enforcement personnel may
perform inspections, and some inspectors may issue notice of violations. In addition, some
supervisors (i.e., two currently and three prior to the 1998 reorganization) carry an enforcement
caseload and have been included in the count.  Management, administrative, and support
personnel have not been included.

The  average
staffing for the 11-year
period is 21 positions.
Until the 1998
»— : -~ | reorganization, the
74 number of inspection
m | staff has been fairly
- ‘I —_'l j"" é— ——— | consistent throughout
15 | 3__H_E 3 C | 14 1 the period, between
wlhl Fl Bl L K L i eight to nine positions.

The number of
7t | enforcement staff
. : . : . 4 ; ' . .| ranged from a low of
1988 1989 1990 1991 1992 1993 1994 1995 1996 1997 1998 11 in 1989 and 1990,
Year to a high of 15 in 1994.
The total number of
O Inspection O Enforcement staff fluctuated from a
high in 1994 of 24, to a
low of 19 in years
1989, 1990, and 1998.
Recently there has been a downward trend in the number of staffing overall from a high in 1994
of 24 to a low of 19 in 1998.

Figure II-10. Hazardous Waste Staffing for Inspection and
Enforcement

—

Number of Staff

5 H8—8—{8—18—8—9—9—?

Staffing in the solid waste section remained constant over the last 11 years, with five
positions dedicated to both inspection and enforcement. As discussed above, one supervisor
oversees the unit and has at times had an enforcement caseload.

Bureau of Water Management
The Bureau of Water Management manages a wide and distinct range of programs and

activities tied together because of potential or actual impact on the state’s surface and ground
waters. The bureau develops the state’s water quality standards, monitors water quality and
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enforces the various federal and state water pollution control statutes related to discharges to the
state’s surface and ground waters, as well as discharges to sewage treatment plants through
sanitary sewer systems. The bureau administers the municipal sewage treatment plant
construction fund, and also permits and monitors certain large land disposal systems (septic
systems). The bureau also is responsible for various site remediation programs to address the
problem of site contamination, including the administration of the Property Transfer Act, the
urban site remediation program, and the potable water program, among others. The bureau also
administers the state’s dam safety, flood control, and wetlands management programs, as well as
the water diversion permit program.

Organization. Prior to 1992, the water bureau was organized into three divisions:
Engineering and Enforcement; Planning and Standards; and Inland Water Resources. The
Planning and Standards and Inland Water Resources Divisions have remained basically the
same, but the Engineering and Enforcement Division has changed. Prior to 1992, that unit
handled all industrial and municipal discharge permitting and enforcement, with engineers doing
both permitting and enforcement work.

In response to the agency-wide permit backlog problem that reached a head in 1992, and
was particularly troublesome in the water area, the engineering and enforcement division was
split in two, creating two different entities: compliance and enforcement, and permitting. In
1992, all but one of the former engineering and enforcement engineers were assigned to work
primarily on permitting on a temporary basis to eliminate the permit backlog problem for what
was anticipated to be a one-year period.

Also added to the water bureau’s responsibilities in 1992 was the Site Remediation
Division, formerly within the waste bureau, in order to consolidate groundwater programs and to
provide staffing flexibility to address the permit backlog problem. The new compliance and
enforcement, permitting, and remediation units, were combined into the current Permit,
Enforcement, and Remediation Division (PERD). As shown in Figure II-11, PERD is divided
into two sections, with remediation on its own and permitting and enforcement as the other
section. Both sections are headed by an assistant director.

The Compliance and Enforcement unit is made up of inspectors and enforcement
engineers. Generally, compliance monitoring and enforcement of the National Pollutant
Discharge Elimination System (NPDES) and pretreatment discharge permit programs, including
discharges that should be permitted but are not, are carried out by this unit. The inspectors
conduct the various inspections required to be done under EPA agreement, document the results
in inspection resorts, and respond to complaints. Since 1992, the inspectors have been
responsible for drafting notices of violation based on violations found during their inspections.
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Figure [I-11. Water Bureau Organrzation
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Each inspector is assigned to a geographical area within the state, coincident with the
eight major drainage basins in Connecticut. They are the Housatonic River Basin, Southwest
Coastal Basin, Connecticut River Basin, Thames River Basin, Southeast Coastal Basin,
Pawcatuck River Basin, South Central Coastal Basin, and Quinnipiac River Basin.

The enforcement engineers in the compliance and enforcement unit are responsible for
developing and carrying out formal enforcement action against violators where warranted. As
will be discussed later, dedicated resources to water discharge enforcement has been a problem
in recent years.

The permit section issues new and renewal permits for wastewater discharge permits for
both industry and municipal and other publicly owned sewage treatment plants. There are two
specialized units under permitting and enforcement that handle stormwater permits and land
disposal permit issues (e.g., large septic systems). These two specialty groups administer both
permitting and any necessary enforcement activity related to their specific programs.

The permit engineers also handle some enforcement cases, although their primary
responsibility is permitting. According to DEP, reasons why a permit engineer might handle an
enforcement case instead of the full-time enforcement engineers include:

e the violation prompting the enforcement case was discovered during the
permitting process;

e the knowledge the permit engineer has about a violator is seen as beneficial to
the enforcement process; and

e recognition of the tight resources dedicated solely to enforcement.
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Assisting in the permitting process is the central processing unit, which reviews the
permit applications for sufficiency, and also handles temporary and emergency authorizations.
The same assistant director oversees both the enforcement and permitting staff.

Planning and Standards Division. The water bureau's Planning and Standards Division
has seven different sections. These include: (1) Clean Water Fund-POTW; (2) the municipal
facilities section; (3) water quality standards and assistance; (4) Long Island Sound (LIS) study
and nonpoint source program; (5) aquatic toxicity; (6) resource management and coordination;
and (7) monitoring and sssessment. Much of the work of this division forms the underlying
standards against which enforcement is taken and generally supports the enforcement process.
The municipal facilities section, however, also performs an enforcement function.

The municipal facilities are required to submit monthly monitoring reports to the
municipal facilities group. Municipal enforcement may be divided between violations that occur
because of inadequate operation and maintenance, and those due to the age or obsolescence of
the facility. DEP can order a town to improve its sewage treatment plant, enabling the town to be
eligible for state grants and low-interest loans, using the unilateral order mechanism. In some
cases, these are considered “friendly orders”. How municipal violations are being handled is in
transition in the water bureau, with a move toward consolidating enforcement activity under the
compliance and enforcement unit.

Finally, although program review is not focusing on the bureau's Inland Water Resources
Division, this division also has enforcement duties. It enforces statutes related to water
diversion, dam safety, and flood control, as well as maintaining an oversight role over wetlands
i1ssues.

Resources. Figure II-12 shows the eight-year trend for water bureau resources overall
and for the permitting and enforcement functions related to municipal and industrial discharge
programs. The top line represents total bureau resources, while the bottom two are for
permitting and  enforcement
(these figures include fringe
benefits). As the figure shows, in
. 1992, the expenditures for
$10,000,000 il permitting and  enforcement
N ™ e began d1vergmg, w1th permitting

resources increasing and

$0 : : : - e enforcement’s decreasing. This is

1990 1991 1992 1993 1994 1995 1996 1997 due to the emphasis placed on

eliminating the permit backlog

|+Pem‘i‘5 —&— Enforcement —#— Total] existing at the water bureau at
that time.

Figure II-12. Water Bureau: Resources

$15,000,000 _

17



Figure II-13 presents

Figure I1-13. Water Bureau Staffing S0
staffing trends for permitting

250 . and enforcement. As
200 - - . - expected, the staffing trends
m — show the same divergence in

1992 as the above
0* L — bQ=‘:‘:P P S | expenditures graphic. In these
1988 1989 1990 1991 1992 1993 1994 195 199 1997 | fioyres enforcement staff and
resources combine inspectors
and enforcement engineers
who actually handle the
enforcement cases. If those were separated, it would show that for several months, only one
enforcement engineer was dedicated full-time to industrial enforcement. In 1993, one additional
engineer was added with an additional staff person in 1995. During 1998, two more enforcement
engineers were added, bringing the total to four (one engineer resigned in 1998.)

|+ Permits —#— Enforcement —&— Total |

Office of Legal Counsel

The current Office of Legal Counsel was established in 1988, to provide DEP with in-
house legal advice. It is understood that DEP in-house counsel do not represent the department in
any kind of formal proceeding, which includes administrative adjudications as well as judicial
proceedings. The attorney general represents the department by statute.

During the 1970s, Governor Ella Grasso disbanded the legal counsel office. When Leslie
Carothers became commissioner in 1988, the function of in-house legal counsel was restored.
Currently, there are five attorneys. Their general duties include: researching and advising on
pertinent areas of law; drafting regulations; handling the legal aspects of requests under the
state’s freedom of information law; and assisting hearing officers and final decision- makers in
the adjudications process. Specifically with respect to enforcement matters, they review
enforcement-related documents, assure compliance with the department’s supplemental
environmental policy, provide legal guidance when needed, and advise on strategy.

Generally, the attorneys are assigned to specific bureaus and since June 1998 are co-
located with bureau staff. Previously, they were centralized in one area. They report to the chief
counsel, who currently reports to the assistant commissioner for the regulatory bureaus.

Office of Commissioner

The Office of the Commissioner, as shown in Figure II-1 on page 8, consists of several
units and programs. They are: environmental assistance and outreach; Long Island Sound
program (OLISP); ombudsman; affirmative action; adjudication unit; legislative and regulatory
review; and communications and education. The Office of Environmental Assistance and
Outreach and its role in overseeing the department's compliance assistance program will be
discussed later in the report.
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Chapter Three

State Environmental Enforcement Policies

This chapter summarizes the statutory, regulatory, and administrative
policies relevant to enforcement. The final section of the chapter focuses on a
related topic—the avenues available to any DEP staff who might believe DEP is
improperly carry out its enforcement responsibilities in all or certain instances.

State environmental policy is guided by a mix of statutory, regulatory, and
administrative requirements. The state adopted its core environmental policy in
statute in 1971, when the Department of Environmental Protection was created.
The policy is "to conserve, improve, and protect its natural resources and
environment and to control air, land, and water pollution in order to enhance the
health, safety and welfare of the people of the state." Restated by the legislature
in 1973 with a slightly broader context:

....[T]he continuing policy of the state government [is]... to use all
practicable means and measures, including financial and technical
assistance, in a manner calculated to foster and promote the general
welfare, to create and maintain conditions under which man and nature
can exist in productive harmony, and fulfill the social, economic, and
other requirements of present and future generations of Connecticut
residents.

To carry out the policy, unchanged since 1971, the commissioner of DEP
has the generic power to:

e require, issue, renew, revoke, modify or deny permits
regulating all sources of pollution in the state;
e initiate and receive complaints regarding any actual or
- suspected violation of any statute, regulation, permit or order;
and
e enforce any statute, regulation, order or permit.

Interspersed throughout Title 22a of the general statutes are also program
specific authorities, for example, the commissioner’s authority to issue a water
pollution abatement order. Although there are a few statutory requirements about
enforcement operations, most focus on environmental quality standards, defining
pollutants and their allowable levels and uses, and establishing federal standards
and requirements in state law. Almost all DEP enforcement operations policy is
found in administrative rules. Since 1992, there has been a marked effort by the
agency to adopt agency-wide guidelines as opposed to having each bureau operate
on its own as had been the case. These policies include: a notice of violation

19



directive; enforcement response policy; enforcement coordination plan; civil penalty policy; and
supplemental environmental project policy.

Informal Enforcement

The department uses what is referred to as “informal” and “formal” enforcement tools to
achieve compliance by violators. The most common informal enforcement tool used is the
issuance of a notice of violation (NOV). The NOV is an administrative mechanism, not found in
statute. In early 1992, the department issued a new agency-wide policy by memo requiring
notices of violation issued in any case where a violation was cited and when formal enforcement
action could not occur within a month of inspection. It also established a standardized NOV
format.

The policy appeared to formalize a practice of informal enforcement already being used
by some regulatory bureaus (e.g., air and waste). The directive did not address the potential use
of the NOV as the only enforcement response to the violation, unlike the administrative
Enforcement Response Policy established later in 1992 and discussed later in this chapter.

In 1996, a commissioner's directive modified the NOV format and required a guidance
sheet, entitled Advice to Recipients, be included with the notice sent to violators. In addition, the
bureaus were directed to send any source that had returned to compliance a NOV "closure" letter
indicating the enforcement action had been concluded.

In 1995, the legislature adopted a provision for a “warning notice”. Originally applicable
only to hazardous waste violations, the law was amended in 1996 to allow the tool used with
other types of violations.

The warning notice must: (1) describe the minor violation and specify the date such
minor violation occurred; (2) specify alternatives to correct the minor violation; (3) provide a
projected timeframe for compliance; and (4) advise the violator of its responsibilities under the
law. A minor violation is defined as any violation under the various enforcement chapters,
except for one that:

e was intentionally committed;

e enabled the violator to avoid costs either by a reduction in cost or by gaining a
competitive advantage;

e was a repeat violation or was committed by a violator with an environmental
compliance history determined by DEP to require more serious enforcement
action;

e has caused actual exposure of any person to hazardous waste or poses a
significant risk to human health or the environment;

e cannot be corrected within 30 calendar days or for which a plan for
compliance cannot be completed and agreed to within 30 days of the
violator’s receipt of the notice; or

20



e was one of several potentially minor violations detected in the course of an
inspection.

The law provides if the violator fails to respond in a compliant manner, DEP can seek
other enforcement action. Probably the most significant part of the law is the mandate that a
warning notice cannot be considered during the permit review process. In practice, only the
waste bureau uses warning notices; the air and water bureaus do not.

Neither an NOV or warning notice are enforceable on their own, which is why they are
considered informal. If the alleged violator did not comply with the notice, further action would
have to be taken to develop a formal order, including establishing actual evidence that what was
found by DEP was in fact a violation. These formal actions are described next.

Formal Enforcement

General authority to issue orders is set out in statute. DEP uses three types of formal
enforcement orders: unilateral; consent; and cease and desist. The unilateral order is, as its name
suggests, imposed by the department without the formal consent of the other party. The violator
has the right to request a hearing before the commissioner within 30 days after the order is sent.
The hearing is conducted under the Uniform Administrative Procedure Act (UAPA), and the
decision of the hearing officer may be appealed. If a hearing is not requested, the order becomes
final and enforceable after the 30 days. Currently, DEP cannot seek administrative penalties with
a unilateral order because it has not drafted regulations as required by state statute.

A consent order requires the formal agreement by both DEP and the violator to execute.
By its agreement, the violator gives up its right to appeal the order. At this time, a consent order
is the only enforcement action through which DEP seeks administrative penalties.

The cease and desist order, like the unilateral order, does not require formal consent of
the other party and the source must immediately comply with order. The specific requirements
for this rarely used tool are statutory. One of three conditions must exist for the commissioner,
without prior hearing, to issue a cease and desist order to discontinue, abate, or alleviate a
condition or activity in violation of environmental laws and regulations. The conditions are:

e a source is engaging in or about to engage in any condition or activity which
will result in or is likely to result in imminent and substantial damage to the
environment, or to public health; or

e after investigation, there is a violation of the terms and conditions of a permit
that is substantial and continuous and appears prejudicial to the interests of
the people of the state to delay action until an opportunity for a hearing can be
provided; or

e a source is conducting an activity that is or will result in imminent and
substantial damage to the environment or to public health, for which a permit
(license) is required and the permit has not been obtained.
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The department must conduct a hearing within 10 days of order receipt. The cease and
desist order will remain in effect for 15 days after the hearing, during which time a decision by
the hearing officer will be issued. If needed, the attorney general, upon DEP request, may
institute a civil action in superior court to enjoin a person from violating the cease and desist
order and to compel compliance with the order.

Another option for formal enforcement available to the department is civil or criminal
action taken against a violator. This action escalates the enforcement process to its most severe
response. The department, however, must refer the case to the attorney general, chief state's
attorney (CSA), or federal EPA for litigation in the state Superior Court or federal courts.

As part of the state Environmental Protection Act of 1971, the attorney general was
statutorily authorized to file a civil suit in Superior Court on behalf of DEP against any source
cited for an environmental violation. The attorney general may seek an injunction and/or penalty
against the violator. The department may also seek civil action through a referral to the federal
EPA and may refer a case for criminal prosecution to the chief state's attorney or EPA.
However, referral to the chief state's attorney and EPA are not specifically established in statute.

Enforcement Response Policy

Developed in 1992, DEP’s enforcement response policy (ERP) is the primary
administrative document guiding enforcement decisions and actions, including the use of the
various tools -- formal and informal -- discussed above. The ERP details the department’s
violation classification system and enforcement response procedures. The goals of the ERP are
manifold and include: prevention and prompt cleanup of pollution; prompt compliance with legal
requirements; deterrence to the specific violator and the regulated community as a whole;
removal of economic advantage; punishment of violators; satisfaction of federal authorization
requirements; and improvement of public awareness.

One of the striking aspects of the ERP is that it is intended solely as a guidance
document. Staff may take actions that differ from the policy if it is considered appropriate in a
given case. In addition, there is a great deal of discretion given to staff in the classification of
certain actions of a violator. For example, the ERP asks the enforcement staff to determine if a
violation constitutes a “substantial deviation” from a statute or regulation, without defining
substantial. In addition, the ERP states that “every high priority case should result in a formal
enforcement action which will result in an enforceable order, consent order or judgement, each
of which would include a penalty” (emphasis added). What the ERP does not clearly state is
which high priority cases might not result in a formal enforcement action, or might not face a

penalty.

The 1992 ERP has been the foundation for the department's enforcement work for the
past six years. It is currently under review and being revised.

Process. The ERP outlines a four-step process for determining the appropriate
enforcement action, as shown in Figure III-1. The first three steps involve classifying the
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violations and the violator to get to the fourth step of selecting and implementing an enforcement
response. The specific steps are:

classify violations individually;

classify violations collectively;

evaluate violator; and

determine appropriate enforcement action.

As stated, the first step in the evaluation of an enforcement case is to classify each
violation into one of three categories: (1) high priority violation (HPV); (2) Class 1; or
(3) Class 2. The categories are:

e High priority violations, the most serious violations -- The ERP lists certain
specific violations automatically considered high priority. Aside from those, a
high priority violation is one that: (1) has caused an actual or substantial
likelihood of exposure to pollutants that pose a potential threat to public health
or significant risk to the environment; (2) represent a significant deviation
from the terms of an administrative order, consent order, judgment or permit;
and/or (3) is a substantial deviation from a statute or regulation.

e Class 1 violations, violations that are specifically listed in the ERP and do not
meet the standard of a HPV.

e C(Class 2 violations, those violations that do not meet the criteria for HPV or
Class 1 violations.

If the case involves more than one violation, the violations are evaluated collectively. A
collective evaluation recognizes the fact that individual violations by themselves may not be
considered as harmful or serious as when they are considered together. The violations are
collectively evaluated to see if they fall into the three high priority categories described above:
(1) substantial likelihood of exposure; (2) significant deviation from the terms of an order or
permit; or (3) substantial deviation from statutes or regulations.

After the violations are categorized, the violator (i.e., source) is evaluated. A high
priority response in some cases may be warranted due to the type of violator even if the
violations either individually or collectively would indicate a low-level response. Enforcement
personnel are directed to consider whether the violator is chronic and recalcitrant, and to evaluate
other information about the violator that would require a high priority response. In determining a
chronic or recalcitrant violator the following factors are considered:

e history of repeat violations of any type or of delay in correcting the
violations; and
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e a pattern of violations which have not been resolved in a timely manner or
repeated violations of the same laws or regulations.

Other factors may also be considered that would raise the level of response by the DEP,
including: information about the degree of negligence involved; the economic benefit derived
from noncompliance; or the risk that the violator may shield or remove assets from the state.
Substantiation of any of these factors may classify the violator as a high priority, necessitating
high priority response.

Enforcement response. The ERP establishes three responses based on the classification
of the violator and/or violation. Each response has a number of enforcement options -- both
formal and informal actions. The types of responses and associated enforcement options areas
follows:

e A High Priority Response (HPR) is indicated in those cases where the
violations and/or violator are classified as high priority. These are the most
serious cases and should result in a formal enforcement action and include a
penalty. The enforcement options available to DEP are: referral to the
attorney general; unilateral order, consent order, or cease and desist order and
subsequent referral to the attorney general; consent order with penalty; or
referral to the chief state’s attorney for criminal prosecution in addition to one
of the other options;

e A Medium Priority Response (MPR) is appropriate in those cases where the
violations are only Class 1 or Class 2 and the violator is not a high priority
violator. The enforcement options include: unilateral order with or without
referral to the attorney general for penalty; consent order with a penalty or
with referral to the attorney general or without penalty or referral; or a notice
of violation that requires compliance within 90 days; or

e A Low Priority Response (LPR) is indicated in those cases that have only the
lowest priority violations (Class 2) and the violator is not a high-priority
violator. The enforcement options include a notice of violation or warning
notice.

In practice, the issuance of a notice of violation is encouraged for all types of violations
but generally not required by the policy. The policy notes notices of violation are especially
beneficial to the enforcement process when a formal enforcement action cannot be issued
quickly. A NOV notifies the violator in a shorter period of time and may result in prompt
compliance. Finally, issuance of a NOV establishes a case record.

The ERP addresses situations in which a violator has corrected cited violations and has
documented compliance with the department before the issuance of any informal or formal
enforcement action. In such cases, the policy allows no further enforcement action, with a few
exceptions. The exceptions are in cases where a high priority response is warranted because a
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penalty will be assessed and where the violator has a history of noncompliance or does not
appear to understand the importance of maintaining compliance. Further, the ERP makes an
explicit exception for the air bureau and the waste bureau's pesticide management division,
which are required to issue a NOV even when the violator has returned to compliance before the
enforcement action is issued. )

Response time frames. The ERP establishes specific time frames for enforcement
actions depending on the priority of responses. Ordinarily, the priorities should follow the
obvious order of high priority, medium priority, and low priority. If public health or the
environment is in danger of imminent harm, the department is expected to take immediate action
through a cease and desist order and/or the use of the Oil and Chemicals Spills Response
Division' to stabilize or correct a situation. Other factors may raise the necessity of responding
more quickly to a case, including the potential pollution of a drinking water supply, the location
of a violation in a residential neighborhood, the prominence of a violation, or the substantial
economic benefit gained by a violator from noncompliance.

The response policy also anticipates situations where time frames may not be met due to
the complexity of a case, the need for coordination among the bureaus, or unusual constraints on
the department’s resources. Aside from those situations, the established time frames are
calculated from the date the violation was cited and are set out in Table III-1.

Table III-1. ERP Time Frames for Enforcement Responses

Time frame is calculated in days from date violation is cited.

High Priority Response Medium Priority Response | Low Priority Response
NOV 30 days * 30 days **
Consent Order 90 days 120 days
Unilateral Order 60 days 90 days
Referral to AG 60 days 90 days

*If compliance with NOV not achieved within 90 days, order or referral issued within 60 days.
**[f compliance with NOV not achieved within 60 days, an order or referral may be considered. If enforcement
escalated, unilateral order or referral issued within 90 days and consent order within 120 days.

Source of Data: DEP Enforcement Response Policy (1992)

' The Oil and Chemical Spills Response Division is part of the Bureau of Waste Management.
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Enforcement coordination plan. The department has promulgated a plan to assist the
regulatory bureaus in coordinating their inspection and enforcement actions. A coordinated
effort by more than one bureau is typically referred to as a multimedia case. The multimedia
plan encourages coordination when:

e violations are found that are within the responsibility of more than one
program;

e the inspection universe of one program significantly overlaps another;

e corrective actions are ordered that are regulated by more than one program;
and

e EPA or other outside agencies are involved in an enforcement action.

A primary concern in a multimedia evaluation is that actions be coordinated between
programs when one program finds violations that are the responsibility of another program and
when one program commences an enforcement action at the same time as another program. The
coordination plan directs the bureaus to notify the others when violations are found by
completing a standardized multimedia checklist. Of course if the matter is urgent, more informal
and direct contact (e.g., telephone contact or staff meeting) between the bureaus may occur.

An enforcement lead is generally appointed in a multimedia enforcement case and is
typically the staff in the bureau in which the most serious media violation has occurred. For
example, if the most serious violations involve infractions against air pollution laws and
regulations, then the air bureau will take the lead. The plan establishes contact between the
bureaus when enforcement action is issued and it is anticipated that another media may be
involved or another bureau has a pending action against the source. The contact is first done
informally and is then documented on an enforcement coordination form, which becomes part of
the case file. If the bureau receiving notice wishes to join a proposed action, it must notify the
other program within 10 days; otherwise, the proposed action will proceed.

Penalties

Since 1971, the department has had the authority to enact regulations to impose civil
penalties, subject to statutory limits, through a unilateral order. In 1993, the legislature mandated
rather than authorized the promulgation of such regulations. Under the mandate, the department
is to prepare regulations to establish a schedule setting forth the amounts, or the ranges of
amounts, or a method for calculating the amount of civil penalties. The statute requires the civil
penalties for each violation be sufficient to insure immediate and continued compliance with
applicable laws, regulations, orders, and permits. Penalty limits, however, are imposed. To date,
the department has not promulgated the regulations and, therefore, cannot impose civil penalties
in unilateral orders.

Civil penalty policy. For use with consent orders, in 1993, the department developed a
draft civil penalty policy. (Because the violator agrees to the penalty in a consent order, the
absence of regulations is not a problem). Penalty determinations are based on a four-part formula
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that considers: (1) the gravity or seriousness of the violation(s); (2) the length of time the
violation continued; (3) equitable or financial factors based on violator circumstances that
suggest penalty adjustments; and (4) whether the violator gained economic benefit by the
noncompliance. Commonly, cases involve more than one violation. Penalties are calculated for
each violation, which are then added together for a final penalty total.

To figure the gravity or seriousness component of the penalty formula, DEP staff is
provided what is called the penalty matrix. (See Appendix D for the penalty matrix). As reflected
by the matrix, the gravity component looks at two factors: (1) the potential for harm to the
environment or public health; and (2) the extent the violation deviates from the law or regulation.
For each factor, a decision must be made as to whether the potential or deviation is major,
moderate, or minor. The potential for harm-- environmental and regulatory-- is weighted more
heavily than actual deviance. As the policy explains, the purpose of all environmental
requirements is to prevent harm and so “noncompliance with any requirement could result in a
potential for environmental of health impacts.” Thus, the potential for harm is emphasized, not
whether harm did or did not occur.

The penalty amounts range from a low of $100 for minor potential for harm and minor
deviation to a high of $25,000 for a major potential for harm and extent of deviation. Altogether
the matrix lays out 27 different gravity assessments for any violation.

The penalty amounts in the matrix assume a violation occurred once. In reality,
violations can occur over a period of time. There is another matrix to account for this multi-day
issue, which turns on the seriousness of the two factors noted above to determine whether multi-
day penalties are mandatory, necessary, or discretionary. The actual multiday penalty amounts
can add 10to 25 percent to the penalty based on the initial seriousness calculation.

Once the gravity-based penalty has been calculated, along with any multi-day additions,
adjustments may be made upward or downward to reflect who the violator is and the particular
circumstances surrounding the violation. The policy requires all upward adjustment factors be
considered before the penalty is proposed to the violator. The violator bears the burden of
showing that any downward adjustments apply. The six factors allowed to adjust the penalty
amount are:

the violator’s good faith efforts to comply or lack of good faith;

the violator’s degree of willfulness and/or negligence;

the violator’s history of noncompliance;

the violator’s ability to pay;

the violator’s willingness to undertake a supplemental environmental project;
and

e other unique factors, including the risk and cost of litigation.

Finally, any economic benefit the violator gained because of noncompliance 1is
calculated. Removal of economic advantage is one of the core goals of the department’s
enforcement response policy and is one of the factors to be considered by DEP when it drafts
civil penalty regulations. Economic benefit consists of avoided or delayed costs as well as any
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profit based on the noncompliance. An EPA computer model called BEN is used to calculate
avoided or delayed costs. The profit determination is to be based “on whatever information is
available to staff”. Under the policy, it is only in rare circumstances that less than the full
economic benefit amount is to be recouped, and only a bureau chief is authorized to approve a
lesser penalty amount.

The consent order may also contain what are called future stipulated penalties, which are
imposed for future violations of the order or environmental laws and regulations. For example,
in the case where the consent order requires a report be submitted by a certain date, stipulated
penalties could be established in the order and automatically activated if the violator fails to
submit a report due by a specific date. Stipulated penalties generally accrue on a daily basis.

Supplemental environmental projects. Since 1995, the courts have been authorized by
statute to impose an alternative sanction instead of civil penalties in a judgment resulting from a
suit filed by the attorney general for violations of environmental laws. The alternative sanction
is called a supplemental environmental project (SEP). In imposing the SEP, the courts can order
a violator to:

e restore natural resources or remediate pollution at a site unconnected to the
violation;

e provide for any environmental protection or conservation project approved by
the department; or

e contribute to an academic or government-funded research project related to
environmental protection or conservation.

While the statutes do not specifically authorize the department to impose a SEP or
negotiate one with a violator, DEP has administratively adopted this practice for use in consent
orders. The administrative SEP policy was established in 1993 and revised in 1996. The purpose
of a SEP is to substitute the value of a penalty or any part thereof to fund an “environmentally
beneficial project.” Typically, the SEP is negotiated as part of a consent order and is developed
between the enforcement staff and violator. However, the SEP must be initially approved by
bureau management before it can be offered to a violator and, in major cases, the bureau chief
must authorize the plan. A SEP, like any order, is not final until it is approved by the
commissioner.

There are eight categories of SEPs, including: pollution prevention; pollution reduction;
public health; environmental restoration; environmental assessment; public awareness;
emergency planning; and indirect nexus projects. Pollution prevention is the preferred and most
common type of SEP, and means a project that reduces or prevents the generation of pollutants.

DEP has developed a set of standards to determine the appropriateness of a particular
project. They include:

e no further damage to the environment may occur as a result of the SEP;
e projects required by law, already completed, or being planned for will
generally not be allowed;
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e except in limited circumstances, a SEP will not totally replace a punitive
monetary penalty;

e the amount of resources needed by DEP to execute and monitor a SEP and the
technical and economic ability of respondent to complete a SEP are
considered;

e all violations must be corrected and pollution abated in a timely manner
before a SEP is considered as part of a settlement;

e a SEP should have a direct relationship to a violation or must further the
department’s statutory mission or reduce further violations;

e SEPs can be initiated by either the department or the source;

e repeat violators are “less appropriate” candidates for a SEP;

e third party (e.g., consultant, engineer, attorney, etc.) oversight may be
required with the costs paid by the source;

e completion and stipulated penalty schedules are to be included in the consent
order; and

¢ the main beneficiary of SEPs should be the public, not the source or DEP.

The chapter so far has related to how DEP carries out its enforcement responsibilities,
highlighting significant agency policies. Another area of concern in the committee study was the
recourse for any DEP employee who believed the department was improperly implementing its
enforcement responsibilities. The next section describes what is currently available to
employees.

DEP Employee Options for Addressing Concerns About Enforcement Matters

Current avenues available to DEP employees concerned about enforcement operations
carried out in compliance with law and policy was an review area of the committee scope of
study. At the outset, it is important to distinguish this area of employee concern from issues
related to the work environment. For the most part at DEP, the working environment between
staff and management is structured by the terms of collective bargaining agreements. These
agreements contain specific grievance processes to settle disputes involving the application or
interpretation of a specific provision of the contract. Non-unionized employees, typically
managers, may appeal certain work-related actions to the Employees’ Review Board (C.G.S. §
5-201—202)

In general, how an agency operates is within the province of management prerogative.
Collective bargaining agreements set out certain management rights. For example, management:

e establishes standards of productivity and performance of its employees;

e determines the mission of an agency and the methods and means necessary to
fulfill that mission, including the contracting out of or the discontinuation of
services, positions, or programs;

e determines the content of job classification;
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e appoints, promotes, assigns, directs and transfers personnel;

e suspends, demotes, discharges or takes any other appropriate action against its
employees; and

e establishes reasonable work rules.

The question is what should an employee do when he or she believes agency action goes
beyond reasonable discretion into violations of law, policy, or regulation? How can that
employee be assured he or she will not be punished for any expressions made or actions taken?
In theory, agency management, out of enlightened self-interest if nothing else, should encourage
internal feedback from and dialogue with its staff. However, when this is not encouraged or
when this does not resolve employee concerns, and the employee chooses to go outside the
agency to reporting employer abuses, he or she is commonly called a “whistleblower”.

An advocate for whistleblowers notes:

The responsibility of public disclosure is a thorny ethical question. If an
employee has evidence of an employer’s illegal or dangerous activities and does not take
action, is he or she acting in complicity? To what extent does the silent employee bear
some of the guilt? The responsibility of taking on the system is a grave one — the
outcome is not guaranteed to rectify the situation, and the whistleblower may suffer
personal consequences” (A Whistleblower’s Check List, Governmental Accountability
Project )

Three state statutes relate to whistleblower protection, although only one explicitly sets
out a provision for an independent review of the alleged wrongdoing. Connecticut General
Statutes §4-61d is the statute commonly thought of as the state whistleblower law. The review
process provides:

e any person with knowledge of corruption, unethical practices, violation of
state laws or regulations, mismanagement, gross waste of funds, abuse of
authority, or danger to the public safety may report the information to the
Auditors’ of Public Accounts;

e the auditors review the matter and report their findings and any
recommendations to the attorney general,

e after receiving the report, the attorney general investigates “as he deems
proper”. In this investigation, the attorney general may subpoena witnesses
and documents, and take testimony under oath; and

e after the investigation concludes, the attorney general reports his findings to
either the governor or the chief state’s attorney’s office where necessary.

The whistleblower law further protects the identity of the person providing information
from disclosure by either the auditors or the attorney general without the person’s consent, unless
either one determines disclosure is unavoidable during the investigation. No personnel action
can be taken against any state employee in retaliation for the employee’s disclosure of
information. An employee alleging retaliation may file an appeal within 30 days after the
incident with the Employee Review Board or with the contract grievance procedure, depending
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on the employee’s status. Finally, any employee who knowingly and maliciously makes false
charges under the statute may be dismissed or otherwise disciplined.

It was under this statute in June 1998 that the auditors received a complaint regarding
“ongoing practices at the Department of Environmental Protection that have undercut the
enforcement of our environmental protection laws and threatened public health and safety” from
then-gubernatorial candidate Congresswoman Barbara Kennelly. The auditors submitted their
report to the attorney general in October 1998. '

Unlike the previous statute, C.G.S. §31-51m contains no explicit provision for an
investigation of alleged misconduct. Instead, it focuses solely on the treatment of the employee
providing information. It contains a more narrow statement of the nature of actions to be
reported, with a broader statement about to whom the information is provided—a public body.
The remedies are also different, providing for a damage suit. The main elements are:

e no employer may discharge, discipline or otherwise penalize any employee
because the employee reports, verbally or in writing, a violation or suspected
violation of any state or federal law or regulation.... to a public body (the state is
included in the definition of employer);

e no employer may discharge, discipline or otherwise penalize any employee
because the employee is requested by a public body to participate in an
investigation, hearing or inquiry held by the public body or a court;

e however, if the employee knows his or her report is false, the employee may be
dismissed or otherwise disciplined;

e if an employee is subjected to prohibited actions, after exhausting all available
administrative remedies, the employee may bring a civil action to the superior
court for job reinstatement, payment of back wages, and benefit reestablishment;
and

e any contract rights are not affected by this section.

The third statute (C.G.S. §31-51q) addresses employee protection in the exercise of
certain constitutional rights. The statute provides:

e any employer who subjects any employee to discipline and discharge on account
of the exercise by the employee of first amendment rights under the U.S.
Constitution or sections 3, 4, or 14 of Article one of the State constitution is liable
to the employee for damages caused by the discipline or discharge, including
punitive damages; and

e the exception to the above is if the exercise substantially or materially interferes
with the employer’s bona fide job performance or the working relationship
between the employee and the employer.

Federal law also provides retaliation protection for state employees. (Title 42 U.S.Code
Section 1983).
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Court cases interpreting the first amendment rights of public employees, most often free
speech rights, find: “it is well settled that persons do not relinquish their first amendment rights
to comment on matters of public interest by becoming government employees.” ? Cases also
note: “It also has been recognized that the government has a legitimate interest in regulating the
speech of its employees that differs significantly from its interest in regulating the speech of
people in general” .

These competing interests are to be resolved in a balancing test that includes four parts,
and looks at the particular facts and circumstances of each case. The employee and employer
split the burden of proof in the test. These questions represent the four parts:

1. Can the speech be fairly characterized as constituting speech on a matter of
public concern (as opposed to a private matter)? (employee burden of proof)

2. Was the speech at least a substantial or motivating factor in the discharge?
(employee burden of proof)

3. Would the employer have made the same decision in the absence of the
protected conduct? (employer burden of proof)

4. Did the employee’s conduct/speech interfere with the agency’s effective and
efficient fulfillment of its responsibilities to the public? (employer burden of

proof).
Relevant to the fourth question are the following factors:

...whether the [speech] impairs discipline by superiors or harmony among co-
workers, has a detrimental impact on close working relationships for which
personal loyalty and confidence are necessary, or impedes the performance of the
speaker’s duties or interferes with the regular operation of the enterprise.*

One witness at the program review committee’s public hearing in December 1998 noted
the whistleblower statute did not protect employees for statements they made to their
supervisors. It is true the C.G.S. §4-61d protection is triggered by a report to the Auditors of
Public Accounts. However, under C.G.S. §31-51q, it does not matter to whom the speech is
made. The Connecticut Supreme Court has said:

...Nor does the private nature of [the speech] undermine the employee’s claim
that his speech involved a matter of public concern....Neither the [First]
Amendment itself nor our decisions indicate that this freedom is lost to the public
employee who arranges to communicate privately with his employer rather than
to spread his views before the public.’

The utility of these employee options is discussed further in Chapter Seven.

? Schnabel v. Taylor, 230 Conn. 735, 749 (1994) (citing several U.S. Supreme Court cases)
3
Id.
*1d. at 758
> Id. at 755

33






Chapter Four

Overview of Enforcement Process

How the various policies described in Chapter Three operate in practice is
the focus of this chapter. Overall, the three bureaus follow the same process for
each type of enforcement action. Any significant differences will be noted. The
flowchart presented in Figure IV-1 illustrates the typical progression of an
enforcement case and also shows the many options available to the department
during the formal enforcement phase.

Though regulatory staff is guided in the enforcement process by several
policies, they have wide discretion. This can result in similar violations being
processed differently, due to case-specific circumstances. According to DEP
staff, factors that may affect case disposition include:

e the violator's past compliance history and willingness to
respond appropriately to a violation;

e past practices and precedents within the bureau;

e the ability and expertise of a violator's legal counsel and
technical staff;

e negotiation skills of DEP staff involved;

e economic impact of an enforcement action on a violator
particularly if jobs will be affected; and

e community or media attention to a violation.

The flowchart shows the process typically begins with detection of a
violation and is followed by an informal enforcement response from DEP. If the
informal response fails to achieve compliance by the violator, or the violation
requires a more formal response and/or penalty, the department escalates its
activity. The final phase is compliance, which is the primary intent of any
enforcement action.

Inspection

Non-compliance with environmental laws and DEP regulations is detected
primarily through an inspection of a site and/or equipment. The inspection
process is often the regulatory bureaus' first line of communication with a violator
in identifying and stopping the violation and facilitating compliance.

The types of inspection vary among regulatory bureaus and are discussed
in greater detail in Chapter Five. However, in general, inspections are scheduled
with the source in advance or occur unannounced with the DEP inspector simply
arriving at a site. Unannounced inspections are the most common and preferred
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method. Inspections are prompted: by complaints; in response to a specific type of pollution or
industry; to meet federal EPA requirements; to ensure proper implementation of an
environmental program, such as the air bureau's Title V or waste bureau's RCRA programs; or to
verify a source's compliance with a previously issued enforcement action.

The field inspector and field engineer are the DEP staff responsible for conducting
inspections and detecting and reporting violations. Upon completion of an inspection, the field
inspector produces a detailed report citing the conditions of the site, all violations discovered,
and any analysis, sampling or calculations done to document and verify the violations. If a
violation is found, the report typically contains a recommendation for informal enforcement
action (e.g., NOV). An inspection report is also filed if no violations are found.

Enforcement

Informal action. The flowchart shows the informal enforcement process begins when
the inspector recommends a notice of violation be issued. The NOV is drafted by a field
inspector or engineer, reviewed by bureau management (e.g., a supervisor and an assistant
director), and ultimately authorized and issued by the bureau's enforcement director. In complex
or high profile cases, the bureau chief may be included in the review process and authorize the
notice of violation.

A significant difference in practice exists in the air bureau in that the field inspectors and
engineers are authorized to issue a field (or instant) notice of violation directly to the source at
the time of inspection. A field notice can only be issued for certain specific violations of odor,
fugitive dust, or visible emissions. The source must agree to accept the field notice by signing
the document. If the source refuses, the field notice may not be issued and the bureau will issue
a regular notice of violation.

Another difference in practice exists in the waste bureau. Beginning in 1996, the waste
bureau began issuing warning letters, pursuant to state statute, for 30 specific types of low
priority solid or hazardous waste violations. The warning letter allows the violator 30 days in
which to return to compliance status. If the violator remains in noncompliance, the waste bureau
may escalate the enforcement action. The air and water bureaus do not issue warning letters.

A notice of violation typically allows 30 days for the source to report to the department
its return to compliance or its plan and schedule for achieving compliance. However, as little as
14 days or as long as 90 days may be allowed for compliance. The air bureau generally allows
14 days for compliance with a field notice.

An informal enforcement case is closed once compliance is reported to and verified by
the regulatory bureau initiating the action. The air and waste bureaus verify compliance through
closeout (or follow-up) inspections and based on a certified statement of compliance from the
source in lieu of an inspection. The water bureau accepts certified statements of compliance and
also letters explaining any compliance action taken by the source. The water bureau rarely
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reinspects at the time, but will review compliance during the next regularly scheduled inspection.
Since 1996, department policy requires NOV recipients be informed by letter of the closure of
the informal enforcement case once compliance has been achieved. Both the air and waste
bureaus follow the procedure, while the water bureau does not at this time.

Formal action. Formal enforcement escalates the department's response to a violation.
Usually, formal enforcement is taken after an informal enforcement action has been issued.
However, formal enforcement action may be initiated without any informal response. This
heightened activity is generally reserved for very serious violations or complex issues that pose
an imminent danger to the environment.

The department initiates formal enforcement primarily for two reasons: (1) the violator
failed or refused to return to compliance as required by informal enforcement action; or (2)
informal enforcement is insufficient to resolve the case and, in accordance with the ERP, the
imposition of a penalty or other restrictions on the violator are necessary.

The preliminary work in the development of an enforcement case is basically the same
and is not dependent on the type of action. As discussed previously, a case is evaluated based on
the requirements of the enforcement response policy. The evaluation determines: (1) the specific
type of action to be taken; (2) the necessary corrective actions needed to return the source to
compliance status; and (3) if appropriate, the punitive penalty amount to be imposed. The
evaluation is based on review and assessment of:

o the type and severity of the violation cited in the inspection report;
any informal enforcement action taken and violator's response;
enforcement action taken or pending in the other regulatory bureaus;
the source's permit requirements; and

the source's compliance history.

The case evaluation requirements of the ERP are documented by staff in a document
called the enforcement action summary (EAS). The EAS summarizes the important information
on the case and is a decision-making tool in determining the appropriate enforcement action to
take against a violator. The EAS is also used to develop enforcement strategy for future
negotiations or contact with the violator and is a confidential document, not available to the
source or the public.

The EAS 1s a working document and may be revised or updated during the course of the
case. The program review committee found each bureau has different approaches to developing
and using the EAS. In some cases it is used as a starting point to help determine the course and
type of the enforcement action and is also used as a summary of completed casework, in which
case the decision regarding the type of enforcement action and strategy has already been made.

During the case evaluation, an inspection may be conducted to provide updated
information on the status of the violation or the source may be asked to provide documentation
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or information regarding the nature of the violation and equipment or process used at the site.
The case evaluation may also include an analysis of testing data routinely collected by DEP from
regulated sources (e.g., stack testing, continuous emissions monitoring, or water discharge
monitoring).

As discussed previously, the enforcement actions available to DEP include: consent
orders; unilateral orders; referrals to the Office of Attorney General; referrals to the federal EPA
or the chief state's attorney; and cease and desist orders. These enforcement actions are distinct,
but in practice a single case can involve more than one type of action, especially in those cases
when an enforcement action fails to achieve compliance and the response toward the violator
must be escalated. For example, a case that starts out with a unilateral order may end up with a
consent order, as the parties negotiate under the pressure of an pending administrative hearing.
Cases in which consent order negotiations are attempted may end up as referrals to the attorney
general because agreement could not be reached.

Consent order. A consent order requires both parties (DEP and the violator) to agree to
the requirements, schedule, and penalty, if any, set out in the order. A consent order is a final
and enforceable order, once signed by both parties.

The steps used in issuing a consent order include the following:

. Enforcement staff evaluates the case, and completes the enforcement action
summary and, if appropriate, a preliminary civil penalty calculation.

. Enforcement staff contacts the violator to determine if the source is willing to
negotiate a settlement. Negotiations are conducted between the enforcement staff
and/or management and violator. The length of negotiation varies, and can span
several weeks to a few years. Typically, the process encompasses several months,
although the actual negotiation work doesn’t take up all that time.

. Negotiations are conducted through written correspondence, phone calls, and
meetings between the parties. DEP presents the starting point to open negotiations,
and past practice and the ERP guide the process. A violator may be represented by
legal counsel as well as technical advisers during the negotiation process. (DEP does
not have a written negotiations policy.)

. If an agreement is reached between the parties, a final consent order proposal
is drafted by DEP enforcement staff. Prior to this stage, the violator has reviewed,
commented on, and negotiated order drafts. The order contains the agreed-upon
compliance requirements, schedule, and, if any, penalty amount.

. Once drafted, enforcement management and legal counsel review the consent
order. Management has the authority to deny issuance of the order. However, in
most cases, management has worked closely with the enforcement staff and was
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apprised of the case strategy and outcome during routine enforcement meetings and
generally does not make substantive changes to the order.

e After the bureau chief has approved the order, it is sent to the violator for
signature. The violator then returns the signed consent order to the department. The
signed consent order is reviewed by the assistant commissioner for environmental
enforcement and signed by the commissioner, becoming a final and enforceable state
order. The final consent order is not appealable.

. The violator must comply with the schedule and specifics in the consent order,
including payment of any penalty. The source's compliance is tracked and verified by
enforcement staff, and compliance documentation is contained in the enforcement
case file. The compliance schedule can range from short periods of several weeks to
longer time periods of several years depending on the complexity of the requirements
and technology. DEP may also continue to monitor a source to ensure that
compliance status is maintained and to evaluate environmental outcomes.

* A source may request an extension from the department to complete a consent
order requirement. If granted, the bureau typically issues a consent order
modification, which follows the same process as the first consent order but is
completed much more quickly. There appears to be no limit to the number of consent
order extensions the department may grant to a violator.

Typically, failure to return to full compliance results in referral of the violator to the
Office of Attorney General for civil action (e.g., injunction and/or penalty). However, not all
referrals will result in civil action. The referral itself may serve as an incentive for the violator to
return to meeting the compliance schedule or to enter into re-negotiations with the department to
achieve compliance.

If the negotiations fail to produce consensus, DEP must take another approach. The
department may issue a unilateral order and/or refer the case to the Office of the Attorney
General. A previously reluctant violator may be induced to reopen negotiations in response to
the threat of an administrative hearing decision or civil action filed by the attorney general.

Unilateral order. A unilateral order is issued to require immediate compliance by a
violator or in those cases in which the violator has refused to negotiate or has not shown good
faith during the negotiation process of a consent order. The benefit of the unilateral order is the
department can quickly notify a source of a violation and the response needed to return to
compliance. This also serves to establish a case record. A disincentive to DEP is that violators
may request an administrative hearing on the order, which may stall any efforts to return the
source to compliance until the disposition of the hearing and consume agency resources. In
addition, the department cannot impose penalties through an unilateral order and must refer the
case to the Office of Attorney General for a penalty.
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The steps to issue a unilateral order include the following:

Enforcement staff evaluates the case and completes the enforcement action
summary. The department does not generally negotiate unilateral orders.'

e Enforcement staff drafts the unilateral order, which mandates the source stop the
violation and contains specific requirements and schedule to achieve compliance.

e Once drafted, bureau management and legal counsel review the unilateral order.
Management has the authority to deny issuance of the order. However, because of
the severity of an unilateral order, the staff has conferred with management regarding
the strategy of the enforcement action and the specific requirements have been
discussed at routine enforcement meetings. Management, therefore, does not usually
make substantive changes to the order.

. The unilateral order is reviewed by the assistant commissioner for environmental
enforcement and is signed by the commissioner. The order is then issued to the
violator.

o The violator may request an administrative review of the order by the DEP

adjudication unit within 30 days of receiving the order. If no review is requested, the
unilateral order becomes a final and enforceable state order and is not appealable.

. If a hearing is requested, the adjudication unit schedules the administrative
hearing (held in accordance with the Uniform Administrative Procedure Act).
Typically, at this point, the hearing officer will request both parties to attempt to settle
the case. If negotiations are successful, a stipulated agreement may be drafted and
signed by the hearing officer and the violator. The agreement, which is usually
considered a consent order, becomes the final and enforceable state order and is not
appealable. If no agreement is reached, the hearing is conducted and the hearing
officer issues a proposed decision. The proposed decision is reviewed for legal
sufficiency by the department's legal counsel and returned to the adjudication unit.
The final decision is issued by a final decision-maker, appointed by the
commissioner.

o The violator may appeal the final decision to Superior Court, though the violator
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