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Executive Summary

STATE BOARD OF MEDIATION AND ARBITRATION

Recognizing the need for an efficient and effective system to resolve conflicts between
employees and employers within the state, the Legislative Program Review and Investigations
Committee authorized a study of the State Board of Mediation and Arbitration in January 1997.
Although the board has various responsibilities with respect to labor relations, this study focused
solely on the grievance arbitration process used by the board.

As the study progressed, several factors became increasingly clear with respect to the
grievance arbitration process and how well it was working. The most obvious procedural
deficiency is the current backlog of pending grievance arbitration cases. The board has been
operating for several years with a significant backlog of cases awaiting grievance arbitration
hearings. In fact, the backlog has been formally referenced in the governor’s budget since at
least the mid-1980s. It is most likely, however, that the backlog existed before then. Due to the
current number of pending cases, the average grievance arbitration case now takes more than a
year before a hearing is scheduled by the board.

The board offers its services to both the public and private sectors. Analysis of caseload
information revealed the vast majority of grievance arbitration cases before the board were filed
by public sector entities. A full 95 percent of the 1,800 cases filed in FY 97 involved public
sector employers and employees. The vast majority of those cases came from municipalities.

The committee examined two primary components of the grievance arbitration process,
and made several findings. A random sample of cases was analyzed for the length of time before
cases received initial hearings from the time they were received, and how long it took the board
to render awards following conclusion of cases. The committee found the average time before
an initial hearing was assigned to a case was 446 days. Initial hearings for cases considered
“priority” by the board (i.e.; terminations, long-terms suspensions, and layoffs) were assigned
in a far shorter time frame -- an average of just under three months. With respect to awards, the
committee found they were generally not issued in accordance with specified time frames
outlined in the board’s regulations or policy.

A review of the board’s internal policy for postponing cases did not comply with state
regulations in several areas, was found to be inherently contradictory, and caused administrative
difficulties. The board’s regulations require the neutral arbitrator conducting the arbitration
hearing to determine whether a case should be postponed, in accordance with specific criteria
outlined in regulation. It is current board policy, however, to have the staff director decide on
postponements. The board’s policy also defines specific factors for postponing cases, while




Executive Summary

at the same time states each case has its own unique circumstances which should be evaluated
individually. The committee found this policy was contradictory and caused problems
administratively.

As mentioned above, the board has incurred a backlog of grievance arbitration cases.
The board calculates roughly 3,000 cases await initial hearings. Examination of the backlog
revealed the board has not developed a standard for defining a realistic time frame before
grievance arbitration cases are scheduled for initial hearings from the time they are filed. In
other words, as soon as a case is filed with the board it is added to the backlog. The committee
found this process unnecessarily inflates the number of “backlogged” cases because it does not
take into account normal administrative processing time.

The board has made attempts to decrease its case backlog, but with minimal net effect.
This is mainly due to increased caseload volume, lack of appropriate funding to fully support the
board’s efforts in this area, and lack of a strategic plan to eliminate the backlog. Moreover, the
board and the Department of Labor are at odds over how to decrease the number of pending
cases.

Although the backlog is recognized as a major problem facing the board and causes long
waiting periods before cases are heard, the fact remains that parties using the board are free to
choose outside arbitration services if they are dissatisfied. This does not excuse the board from
becoming as efficient as possible, however. It simply means that parties with grievance cases
have alternatives to the State Board of Mediation and Arbitration.

Several issues relating to the overall operation of the board surfaced during the course
of the study. Policies and procedures, performance standards and measurements, the filing fee,
management controls, and automation were areas identified as needing improvements or
changes.

The committee found the board lacks a clearly defined set of policies and procedures to
guide its overall operation. The board’s regulations are also outdated and need revision in
several key areas to better reflect current practice. As a way of offsetting the obsolete
regulations, the board has developed an informal set of policies and procedures instead of
updating the regulations. The policies and procedures are not widely distributed to customers,
however, resulting in varied levels of awareness of the board’s requirements. The committee
also found that more work needs to be done in developing standards and measuring overall
performance.

il



Executive Summary

One issue prevalent throughout this study -- and discussed in detail at a the public
hearing held by the committee -- involved the filing fee currently charged when grievance cases
are filed with the board. The committee found the $25 fee has remained unchanged since its
inception in 1979, and has not increased at the same rate as the board’s basic administrative
costs. The committee also found the American Arbitration Association, which is a not-for-profit
organization offering arbitration services nationally, recently increased its administrative fee to
help offset cost increases. Further, the board recognizes a fee increase is warranted. In a recent
letter to the labor commissioner, the board, which represents a cross-section of the labor relations
community, recommended the filing fee be raised. Again, the reason behind the board’s action
is to have parties pay a more equitable fee based on the board’s increased cost of doing business
since the fee was originated almost 20 years ago.

In terms of management controls and automation, the committee found that data
collection and analyses need to significantly improve in certain areas for the board to operate in
the most efficient and effective manner possible. Basic automation for case management
purposes is severely lacking. As a result, the board depends highly on manual processes for
managing its caseload information, limiting management analysis of overall operations.
Although current software in place is inadequate to support the board’s overall function, what
is available is being used to the fullest capacity. The committee also found that after delay, the
labor department is starting to give the board’s automation problems some attention.

'RE@DMMENDA TIUN‘S '

D Amend C G. S Sec. 31-98 to requlre payment to arbitrators only after a s1gned
~ award is snbmxtted followmg the conclusmn of gnevance hearing, and the board
ofﬁclally closes the case. : -

N 1s further recommen the board’begin tracking executive séSSion" dates, use

111




Executive Summary

R The State Board of Medlatlon and Arbltratlon shall adopt a standard for the
length of tnme it deems necessary for normal administrative processing of grievance
arbltratlon cases from when a case is filed to when it should be scheduled for a
hearmg '

Once a reahstlc standard i lS deﬁned the board and the labor department shall work
cooperatlvely to develop a strateglc plan for ellmmatmg the backlog of grlevance
cases. The strateglc plan should include a time frame for achieving the plan, in
accordance wrth the standard recommended above, and the resources necessary to
ellmmate the backlog and increase the overall timeliness of schedulmg hearings.

: After a strateglc plan is developed the labor department shall reqnest from the

The straﬁtegjc plan shall be developed no later than January 1, 1999.

4. The State Board of Medlatlon and Arbltratlon shall revnse and update its

-roeedures T e board sllall _complete the
mternal process for updating its regulatlons, and forward revisions to the attorney

general’s office,for review, no later than July 1, 1998.

deve1oped Practltloners before the board should be made aware such a manual
 exists, and given copies upon request

 should cover all key components;eand phases of the board’s process Further, the

_ board shall begin measuring its performance on an annual basis. Included in the
i evaluatlon shall be wrltten assessments of the board’s performance solicited from

nce arbitration service. Relevant performance

’ mformatlon shall be mcluded in the Annual Report to the Governor as presented

in the Connectlcut Admmlstratlve Reports, and provided to the legislative
commlttee of cogmzance. Such evaluatlon reports shall also include a discussion of

1\




Executive Summary

6. Amend C G S. Sec 31-97 to lncrease the ﬁlmg fee for grlevance arbitration

The vi)e"p'artment» of Laﬁéi‘:sho‘uld prb’vidé E:tiie' necessary automation resources,
jestabhshed in conjunction with the board, and continue to evaluate and upgrade
‘the board’s overall case management automation capabilities.
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Introduction

State Board of Mediation and Arbitration

The Legislative Program Review and Investigations Committee
authorized a study of the State Board of Mediation and Arbitration (SBMA) in
January 1997. The scope of study approved by the committee primarily calls for
examination and assessment of the:

4 caseflow process for grievance arbitration, including its administration
and timeliness;

4 efficiency and effectiveness of the board in resolving grievances filed;

4 nature and causes of the current backlog of grievance cases pending
before the board; and

4 organizational structure, board operations, and resources in place to
provide such service.

In preparing this report, interviews were conducted with board members,
board customers -- including employers and employee organizations,
practitioners before the board, and staff. A random sample of grievance
arbitration case files, along with aggregate data compiled by the board and board
policies and procedures were examined. Testimony from a public hearing held
by the committee was also reviewed.

The report is divided into four chapters. The first is a brief historical
overview of the State Board of Mediation and Arbitration. Chapter Two
describes the main duties and responsibilities of the board. Chapter Three
outlines the board’s organization and resources. Findings and recommendations
relating to the board’s overall operations are provided in Chapter Four. Finally,
Appendix A shows a list of members serving on the board, Appendix B
describes the various systems used in the New England states for providing
grievance arbitration services, Appendix C includes agency responses from the
labor department and the board.
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Key Points

Chapter One: Historical Overview

> State Board of Mediation and Arbitration statutorily created in
1895.
> Board established to act as third party to hear grievances and

adjust labor disputes between employees and employers.

> Current duties and responsibilities have only slightly changed
since inception.

> Board comprised of six members, with equal representation of
employers, labor, and the general public. An unlimited number
of alternate members may be appointed to augment board’s
arbitration function. Governor makes all appointments to board.

> Members receive $150 upon conclusion of proceedings, with an
extra $100 provided to member who writes decision. No payment
is made for second day of proceedings. Each arbitrator provided
$50 per day for any proceeding extending beyond two days.

> No charge to file a grievance arbitration case with State Board of
Mediation and Arbitration until 1979, when nonrefundable fee of
$25 was established in statute. Both parties to a grievance
required to pay fee.






Chapter One

Historical Overview

The State Board of Mediation and Arbitration (SBMA) was statutorily
created in 1895. As a result of the rapid expansion of organized labor at that
time, the board was established to act as a third party to hear grievances and
adjust labor disputes between employees and employers. Whenever a dispute
or grievance would arise and the board was notified, its first duty was to inquire
as to the cause(s) of the dispute.

The board was designed to fully investigate all labor controversies
brought to its attention. Investigations included taking testimony, issuing
subpoenas for necessary witnesses, and examining pertinent records of the
business involved in the controversy. Once an investigation was completed, the
board had ten days to render its decision regarding the outcome of the dispute.
All decisions were to be made in writing, signed by a majority of the board
members, and include details of the board’s decision along with each member’s
position.

If the board became aware that a strike or lockout was occurring, or was
threatened to occur, it attempted to settle the controversy through mediation. In
those situations the board had the same investigatory powers it had when
grievances or disputes were formally submitted before it.

The current duties and responsibilities of the State Board of Mediation
and Arbitration have only slightly changed since its inception. The board’s main
focus continues to be mediating labor disputes, grievances, and contract
impasses in the workplace and, if such controversies are formally brought to the
board, resolving them through arbitration.

Board Membership

In its beginning stages, the board of mediation and arbitration consisted
of three members. One member was chosen from the party casting the most
votes for governor in the last election, and one from the party casting the second
most votes. The third member was chosen from a labor organization within the
state. Each member was appointed for two-year terms.




The method of selecting board members changed in the mid-1930s. Members were no
longer chosen according to gubernatorial vote casting. Instead, the governor appointed one
member to represent employers, one to represent employees, and a third to represent the general
public. The public member was also chosen as the board’s chairman.

Terms for board members also changed at this time. Members served for six years rather
than two, and terms were staggered among the three appointees. Initially, the employer
representative served a two-year term, the labor representative served a four-year term, and the
public member served for six years. Following the expiration of the original terms, each new
member was appointed for six years.

State law was modified in 1937 allowing alternate members to serve on the board. The
change, which took effect in 1941, permitted the governor to appoint one alternate for each
member of the board. Terms for alternate members were set at six years. The first alternates,
however, served different terms to stagger their appointments. Terms for alternate members
were changed to a maximum of one year in 1977. Eleven years later, another change authorized
alternates to serve for up to one year or until a replacement is appointed.

One of the main roles for the original alternate members was to take the place of a regular
member when that person was unable to serve. If this occurred, the alternate member --
representing the same interest as the regular member -- was given all the powers and duties of
the replaced board member.

Alternate members were also given the same investigatory powers as the other board
members. This included authorization to examine payroll and other records of a company
involved in a labor dispute, probing the overall conditions affecting relations between employers
and employees, and issuing subpoenas to gather necessary information related to the duties of
the board.

State law was again amended in the 1940s permitting the Department of Labor (DOL)
commissioner to appoint an investigator to act on behalf of the department and the board in
making investigations and adjusting “industrial disputes.” Such investigators are now commonly
known as mediators, and the commissioner is currently required to appoint at least five.

The overall structure of the State Board of Mediation and Arbitration was modified in
the 1950s. At that time the number of regular board members was increased to six -- two panels
with three members per panel. Each panel is comprised of one member representing labor, one
representing employers, and one representing the general public. The two labor representatives
must be from separate employee organizations. Further, the number of alternate board members
that could be appointed also changed from three to “one or more.”




The legislature altered the requirements for board membership in 1975. To be eligible
for service, members were prohibited from having represented employers or employees in a labor
dispute within the five years preceding their appointments to the board.

Procedural Changes

The first substantive change to the board’s procedures occurred in the mid-1940s. The
change allowed any employee before the board to request the alternative labor board member
serve in place of the regular member who represented labor. Similarly, any employer before the
board could request the alternative employer member serve instead of the regular board member.

During the early 1950s, state law expressly noted for the first time that the board was to
be represented by a panel of three members. The board’s subpoena powers were also
strengthened at this time. For example, if someone refused to obey a subpoena the board could
petition the court to require the person appear before the board and produce the requested
information. The subpoena law was further modified in that anyone ordered by the court to
appear before the board could not be prosecuted for divulging information, except if the person
committed perjury. Another change in the 1950s increased the time frame for finalizing written
decisions following a case from 10 to 15 days.

Beginning in 1961, a single public member of the board was permitted to arbitrate cases
instead of a full panel of three members. The new procedure, however, could only be used if
both parties involved in the dispute jointly agreed to use a single member panel to hear the case.

The next significant change occurred in 1973. Panel members were given authority to
issue oral decisions immediately following the conclusion of a case. The change allowed
disputing parties to hear an arbitrator’s final decision sooner than if a full written decision was
issued.

The most recent modification to the board’s process came in 1980, dealing with the
subject of arbitrability (i.e., which matters were or were not duly before the board.) Once a case
was formerly before the board, neither party could claim an issue as improper for arbitration
unless the other party was notified at least 10 days prior to the hearing date that such a claim
would be made at the hearing.

Compensation

Members of the board of mediation and arbitration started being remunerated for their
services during the late-1940s. No salary was given, but members were paid a $20 stipend in
lieu of expenses for each day they were involved with board activities. The stipend was
increased several times over the next three decades until it reached $75 per day in 1979.




In the early 1980s, a flat rate of $100 was given to each board member upon the
conclusion of grievance or arbitration proceedings. An additional $50 was given to the member
who prepared the final written decision on the case. Any member acting as a single panel
received $150 for hearing the case and writing the decision.

Throughout the 1980s, compensation for board members increased until reaching its
present rate in 1988. Panel members currently receive $150 upon conclusion of the proceedings,
with an extra $100 provided to the member writing the decision. Single panel members receive
$250. If a case goes beyond the first day, members are not paid for the second day of
proceedings. Each person is, however, provided $50 per day for any proceeding extending
beyond two days.

Filing Fees

Until 1979, there was no charge to file a grievance arbitration case with the State Board
of Mediation and Arbitration. At that time, a nonrefundable fee of $25 was established in
statute. The board continues to receive a filing fee for grievance arbitration cases, and the
amount remains $25. The only exception is that since 1982, if the parties to a dispute agree to
use a single panel (i.e., expedited process) to arbitrate their case, the filing fee is refunded.

Both parties are required to pay the $25 fee. The party requesting arbitration, usually the
employee organization, must pay the fee at the time of the application. Once the request for
arbitration is received by the board, the other party to the dispute is required to submit the $25
assessment.




Key Points

Chapter Two: Duties, Responsibilities, and Administrative Procedures

> Board is responsible for resolving labor disputes through
mediation and arbitration.

> State mediators act on board’s behalf in making investigations
and adjusting labor disputes.

> Mediators do not impose settlements; leverage and effectiveness
derives from power of persuasion, and knowledge of the parties
and their issues, labor relations, and applicable law and
regulations.

> Mediation is not mandatory, except in contract negotiations for
municipal employees if agreement is not reached by certain point
in bargaining process or if parties do not request mediation.

> Board offers arbitration services in cases involving workplace
grievances and contract negotiation impasses; grievance
arbitration is board’s most widely used service.

> Grievance arbitration hearings generally conducted by tripartite
panels consisting of arbitrator advocating for labor, arbitrator
advocating for management, and arbitrator representing public.
Public arbitrator is neutral, chairs panel, and writes award.

> Parties to a grievance arbitration award may apply to superior
court to have award modified, corrected, or vacated.

> Department of Correction has special arrangement with board
regarding grievance arbitration process.

> Vast majority of board’s caseflow process not automated.
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Chapter Two

Duties, Responsibilities, and Administrative Procedures

The State Board of Mediation and Arbitration’s formal role is defined by
statute and regulation. The board is mainly responsible for resolving labor
disputes through mediation and binding arbitration. Such disputes may include
potential or occurring strikes and lockouts, employee or employer grievances,
and contract negotiation impasses. The board also establishes board policies and
procedures, promulgates regulations, and provides advice and consent to the
labor department commissioner regarding the selection of state mediators.

Mediation

The board extends its mediation services to help settle labor conflicts
(i.e., grievances and contract negotiation impasses) within municipalities, state
agencies, and the private sector. Mediation is a process whereby a neutral party
attempts to open dialogue between two disputing groups allowing them to
discuss their differences. The ultimate goal of mediation is to resolve labor
disputes without involving formal legal proceedings.

Connecticut is required by law to have at least five mediators. The labor
department commissioner, with advice and approval of the board of mediation
and arbitration, appoints the mediators. Prior to the most recent early retirement
incentive program offered by the state, six mediators were employed. The
board’s staff director also provides mediation services given the nature of the
position, but is not one of the mediators formally appointed by the
commissioner.

State mediators act on behalf of the board in making investigations and
adjusting labor disputes. Each mediator has the full powers of the board when
assigned to a case, including; 1) entering establishments, 2) examining payrolls
and other records, and 3) issuing subpoenas and administering oaths.

Mediators have no authority to impose settlements. Their only leverage
to find a resolution derives from the power of persuasion. A mediator’s
effectiveness depends upon his or her knowledge of the parties and their issues,
labor relations, and applicable law and regulations.




Mediator effectiveness also relies on how well the disputing parties accept the mediators.
Obviously, the more accepted and respected a mediator is to the parties, the better the chances
are of reaching a settlement. It is up to the parties to decide whether they want to use mediation
as a way of settling their differences. Under most circumstances, mediation is not a mandatory
practice for resolving labor disputes. State law, however, requires mediation in contract
negotiations for municipal employees if an agreement is not reached at a certain point in the
bargaining process or if mediation has not been requested by the parties.

Often times, mediation is used to assist an employer and employee(s) in coming to an
agreement that resolves a grievance. Grievances are disputes arising from the interpretation and
application of terms of an agreed upon written contract between management and employees.

There are particular situations when the board extends its mediation services. For
example, mediation can be specifically requested by the disputing parties. In such cases, a state
mediator will go to the site of the dispute and begin the mediation process. In situations of a
strike or lockout, or a potential strike or lockout, a mediator is dispatched by the board to
intervene on behalf of the board in an attempt to settle or avoid the strike or lockout. Further,
the board may extend mediation to areas with a significant number of outstanding grievances.
The reason mediation services are offered is to lessen or avoid the use of grievance arbitration
or formal legal proceedings.

Figure II-1 shows
the number of times Fig.
mediation was offered to
disputing parties over the
last six fiscal years. As the
figure  illustrates, the
number of cases offered
mediation annually by the 600
board ranged between 300
and 600 for fiscal years
1992-97. Specifically, the
number of cases in FY's 92,
93, 96, and 97 wvaried | 200
between 350 and 400. In
FYs 94 and 95, this figure o !
increased, due to a FY92 FY93 FY94 FY95 FY96 FY97 (est.
concerted effort on behalf Source of Data: Governor’s Budgets
of the board to offer
mediation in towns with a
significant number of grievances.

11-1.Mediation Services Offered by SBMA: Grievances
Flscal Years 1992-97

1000

o <

400




Figure II-2 shows the
number of times mediators Fig. II-2. SBMA Mediation Services: Contracts
intervened in  contract Flscal Years 1992-97
negotiations. As the figure | 1000
shows, mediators were
involved in roughly 600 to 800
800 contract negotiations

annually between FY's 92-97. 600
It should be mentioned that

the numbers in the figure

represent the overall number | 400
of contract negotiation

impasses mediators tried to 200 —
resolve, and not the actual

number of disputes settled. .

Arbitrati FY92 _.FY93 FY94 FY95 FYO96 FY97est
" Source of Data: Governor’s Budgets

\

Arbitration is a
process whereby a decision is made by a neutral third party that is binding on the disputing
parties, thus ending the controversy. Similar to mediation, arbitration attempts to resolve labor
disputes without having the parties resort to the judicial system for settlement.

The board offers arbitration services in cases involving workplace grievances and
contract negotiation impasses (i.€., interest arbitration). Grievance arbitration is the board’s most
widely used service. More grievance cases are filed with the board than any other type of case.
For this reason, a more detailed analysis of grievance arbitration is provided later in the report.

Interest arbitration hearings are held at the site of the dispute, with the cost distributed
among the parties. The municipal employer pays the cost of its arbitrator, while the municipal
employee organization pays the cost of its arbitrator. The employer and employee organization
equally divide the cost of the neutral arbitrator. The cost of any arbitrator appointed by the board
is paid for by the party who fails to select its own arbitrator.

Grievance Arbitration Case Administration

The State Board of Mediation and Arbitration generally conducts grievance arbitration
hearings using a tripartite panel system. Each panel consists of an arbitrator advocating for
labor, an arbitrator advocating for management, and an arbitrator representing the public. The
public arbitrator is the neutral arbitrator who chairs the panel and writes the decision.




Grievance arbitration hearings using single-arbitrator panels may also be used. Single
panels are available if the two parties agree to use that process, or when the board’s “expedited”
method is agreed to. Expedited hearings were initiated as a way of decreasing the board’s
backlog by using the single panel process. Parties must mutually request the expedited process,
which proceeds without briefs and other written records.

Caseflow process. A broad overview of the grievance arbitration caseflow process is
outlined in Figure II-3. The process begins with a grievance case being filed for arbitration with
the board. Once the case is filed, it is date stamped, assigned a case number, given to the
appropriate case manager, and entered into a specific case administration log maintained by the
staff. Cases must include the required $25 fee before they are accepted by the board.

Figure II-3. SBMA Grievance Arbitration Caseflow Process.
Grievance filed w/ fee Prehearing info | Prehearing info il
form sent to reps returned to board

Hearing logistics completed, Prehearing info and formal
panel assembled, hearing date set hearing notice sent to reps

Formal arbitration 7 3 b
hearing takes place ool Arbitration award issued
v \/
“Parties may file briefs\\\, -~ Parties may petition court
sl with panel o ~__to modify, correct, or vacate award. -

Legend: O = employer/employee representatives
[0 = State Board of Mediation and Arbitration
Source: Regs. Conn. State Agencies Secs. 31-91-22 through 31-91-51.
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According to state regulation, the board is required to issue a “prehearing information
form” to the labor and management representatives party to the grievance. The representatives
must complete the form within two weeks from receipt and return multiple copies to the board.
The form is supposed to include information such as a tentative statement of the dispute and the
parties’ positions, which provide the board with a general outline of the issues surrounding the
controversy (Regs. Conn. State Agencies Sec. 31-91-25). Until recently, the board has not used a
standardized form for several years. Instead, whatever information is received from the party
filing the grievance is the “prehearing information” passed on to the other party. The board,
however, developed a standardized grievance filing form in mid-1997.

Once the prehearing information is received, the board, through its case managers, begins
to schedule hearings. Each case manager is assigned specific unions as part of their case
manager responsibilities. Hearings are then arranged in chronological order by union by case
manager, except under certain circumstances, as described later.

Numerous contacts are made to assemble a tripartite panel and ensure the parties to the
grievance are available for a hearing on a specific date. Further, state law allows the employer
and the employee organization to choose their own advocate arbitrator. If the parties do not
make this designation, which is normally the case, or an arbitrator is not available, the board
selects the advocate arbitrators using a process detailed in regulation.

The board gives permanent members the “right of first refusal” when deciding which
cases they want to arbitrate. If a permanent member is unavailable to take a case, alternate
members are selected. It is board practice to brief regular board members as to the parties of a
case. Alternate board members only know the date of the hearing, and get case details at the
hearing.

According to regulation, notices informing the case participants of the hearing must be
sent no later than 10 days before the hearing date, although the board attempts to send the
notices at least eight weeks in advance. The board also provides each representative a copy of
the other party’s prehearing information, as currently received by the board. Hearings generally
take place at the board’s central office, although the board can designate alternative hearing
locations. At present, two other sites are used in New Haven and Norwalk.

Management and labor representatives are permitted to submit evidence and have
witnesses at the formal grievance arbitration hearing. Following the hearing, the parties may
submit written briefs, as well as reply briefs, regarding the issue(s) disputed or relating to
specific areas solicited by the panel.

Hearings are considered closed for administrative purposes when the parties have no
additional evidence to present, or the later of the final date when briefs are to be submitted or the
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executive session date, if required. Executive sessions occur when tripartite panels are used, and
provide the panel members time to discuss the case and formulate an award. A majority of the
three panel members must agree on an award before it formally drafted by the neutral panel
member.

State law requires that awards be signed by a majority of the panel members, including
single-member panels, within 15 days. If an award was made orally at the close of the hearing,
a written decision must be submitted to the parties within 15 days of the oral decision. This law,
however, has been ruled by the courts as being directory rather than mandatory, meaning the
board is not mandatorily bound by this time frame.

When an award is issued by the neutral arbitrator, and the case involves a tripartite panel,
the case manager is responsible for getting the other panel members’ signatures and mailing
signed awards to the parties and the town where the grievance originated. Awards using single-
member panels are submitted directly to case managers for distribution. Final case information
is recorded in the appropriate logs when the award phase is completed.

Parties to a grievance arbitration award may apply to the superior court to have an award
modified, corrected, or vacated. Awards may be modified or corrected if the court finds: 1)
miscalculation or mistakes in describing any person, thing, or property referred to in the award;
2) the award was made outside the issue(s) submitted in the grievance, unless it is a matter not
affecting the merits of the decision; or 3) the award is imperfect in matter of form not affecting
merits of the controversy (C.G.S. Sec. 52-419). Changes or modifications to awards occur
infrequently, approximately less than five times per year.

Grievance arbitration awards issued by the board may be vacated if the court finds: 1)
the award was ascertained by corruption, fraud, or undue means; 2) obvious partiality or
corruption on the part of any arbitrator; 3) arbitrators were guilty of misconduct in refusing to
postpone the grievance hearing when sufficient cause is shown, or in refusing to hear pertinent
and relevant evidence, or any other action by which any party’s rights are prejudiced; or 4) the
arbitrators exceeded their powers, or so imperfectly executed them, that a mutual, final, and
definite award was not made (C.G.S. Sec. 52-418). Any party filing an application to vacate an
award issued by the board of mediation and arbitration must notify the board and the attorney
general’s office, in writing, within five days of the application file date. Motions to vacate
awards occur roughly 25 times per year, on average.

Postponements. The State Board of Mediation and Arbitration has recently developed
an internal policy with respect to postponing hearings. The board will grant postponements for
the following reasons; 1) death or illness, 2) an attorney handling a case must be in court and has
no replacement, or 3) a party has a previously scheduled vacation or interest arbitration hearing.
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The board does, however, evaluate postponement requests on an individual basis given each case
has its own particular circumstances.

The board’s postponement policy states that cases pending before the board for six
months or longer are assigned a hearing date, and participants in those cases are permitted one
postponement per grievance. Parties are given 10 days from when they receive their hearing
notice to agree on the postponement, find an alternative hearing date, and inform the board of
such date. The new hearing must be scheduled between three and six months from the date of
the postponement request. If the parties cannot agree on whether to postpone a case or on an
alternate hearing date, the board will proceed with its normal policy for issuing postponements
using the criteria outlined above.

The board gives scheduling priority to cases involving terminations, suspensions of 30
or more days, and layoffs. The hearing notice for such cases gives the parties two weeks to
inform the board that the hearing date is not acceptable. If a new date cannot be agreed to or the
parties fail to inform the board of a new date within the two weeks, a formal request for
postponement must be made.

Correction department. The Department of Correction (DOC) has a special
arrangement with the board. The department uses the board to hear grievances, but does not
follow the board’s routine practice of rotating neutral arbitrators. Until recently, the department
and its employee organization were able to choose the arbitrators they wanted outside of the
board’s normal practice. As such, only a particular group of neutral arbitrators was being
selected to hear DOC cases.

Cases involving the department do not require the $25 administrative fee. Instead, the
department pays the costs of the arbitrators, at the present statutory rate, hearing its cases through
a $5,000 budget allotment specifically earmarked for paying the fees.

Due to the number of cases involving DOC and its relatively limited funding amount set
aside for arbitrators’ fees, the board was only hearing the department’s termination, layoff, and
suspension cases (types of cases considered board priorities.) This resulted is an increased
backlog of other DOC cases filed, which also added to the board’s overall case backlog.

Under the most recent collective bargaining agreement between DOC and the NP-4
bargaining unit, the grievance procedure for department employees states that only suspensions
of greater than five days, demotions, and dismissals can be filed for arbitration with the board.
Further, the $5,000 account remains to pay arbitrators at a rate of $250. Unexpended funds from
the account may be carried over into the next contract year. If the annual amount is not sufficient
to cover the costs for a given contract year, then the parties to the grievance are required to
equally share the per case cost.
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The department and the bargaining unit also agreed to using only two of the board’s
neutral arbitrators on a rotating basis to hear their grievances. If either of the two arbitrators no
longer serves on the board, the department and the union must mutually agree on a replacement.
For all other types of grievances, a separate panel of arbitrators mutually selected by the parties
serves as the dispute resolution mechanism.

Automation. The vast majority of the caseflow process is not automated. The board’s
automation capabilities presently only include word processing. From a management
perspective, statistical reports for analytical purposes must be manually collected from the paper
files maintained by the board.
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Key Points

Chapter Three: Board Organization and Resources

> Board consists of six regular members and 47 alternates,
including 16 public members, 22 management members, and 15
labor members. Regular members serve co-terminously with the
governor; alternates serve up to one year or until reappointed. No
limit on terms.

> Average length of service among six regular members is just over
13.5 years -- includes service as regular or alternate status.

> Ten of the 16 neutral board arbitrators are grievance arbitrators
with the American Arbitration Association, a not-for-profit
organization offering arbitration services nationwide. Other
advocate board members have AAA standing outside of grievance
arbitration.

> Board is within the Department of Labor for budgeting and
staffing purposes.

> $25 filing fee required from parties when filing grievances. Just
under $71,000 in fees collected in FY 97.

> Budget expenditures for FY 97 totaled $1.3 million; salaries
accounted for $713,600, and fees paid to arbitrators totaled
$513,300.

> Annual budget shortfalls for arbitrator fees occurred in three of
last five fiscal years between FYs 92-97.

> Board staff headed by a director responsible for administrative
components of board’s work. Current staffing level consists of 5
Secretary I positions, 1 Processing Technician, and 1 Office
Assistant.

> 4,468 grievance arbitration cases filed with board between FY's
95-97; public sector filed 92 percent.

> Only employers or employee organizations may file grievances
for arbitration.






Chapter Three

Board Organization and Resources

Membership and Appointment Process

The Board of Mediation and Arbitration is a six-member board.
According to the board’s enabling statutes, members are appointed by the
governor and serve six-year terms. According to C.G.S. Sec. 4-9a(c), however,
board members serve co-terminously with the governor, which is current
practice. There is also no limit on the number of terms a board member may
serve.

One or more alternates may be appointed in addition to the six regular
members. Alternate members support the board in fulfilling its arbitration
responsibilities. Terms for alternates cannot exceed one year or until a
replacement is appointed. Alternate members represent organized labor,
employers/management, and the general public as neutral members.

Membership on the State Board of Mediation and Arbitration totals 53,
including the six regular members, 14 alternate public members, 20 alternate
management members, and 13 alternate labor members. (Appendix A provides
a list of board members). It should be noted that the configuration of alternate
members can vary depending on who the governor appoints.

Table III-1 outlines the years of service for each of the six regular board
members as of May 1997. The average length of service among the six
members is just over 13.5 years -- this includes their service as either a regular
or alternate member. The longest tenure for service on the board is slightly over
20 years, while the shortest is approximately five years. Half of the members
have served for 10 or more years.

Although the average years of service for the current permanent board
membership may seem somewhat high at just under 14 years, state law does not
specify term limits. As a result, board appointees may serve unlimited terms as
long as they are reappointed.
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Member Affiliation Appointment(s) Total Years of
Service
Peter Blum Chair, Neutral 5/71--4/79 and 3/87 -- 18 years 1 month
present
Deputy Chair,
Laurie Cain Neutral 11/91 -- present 5 years 6 months
Donald Bardot Management 2/92 -- present 5 years 3 months
Michael Labor 7/86 -- present 10 years 10 months
Ferrucci
12/73 -- 5/75 and
David Ryan Management 3/78 -- present 20 years 6 months
6/76 -- 12/86 and
Raymond Shea Labor 7/88 -- present 19 years 4 months
Notes: Appointments and total years of service are calculated from first day of the month. Tenure includes
service as either a regular or alternate member.
Source of data: State Board of Mediation and Arbitration.

There are currently 16 neutral arbitrators on the board, including the two permanent
members who represent the general public. Of the 14 alternate neutral members, 7 have served
on the board for less than 5 years, 4 have served for between 5 and 10 years, and 3 have served
for more than 10 years.

It is difficult to determine if board members’ qualifications and professional experience
are relevant to their work with the board, especially for neutral members. One indicator of
appropriate experience, however, is whether they serve as arbitrators with the American
Arbitration Association (AAA). The association is a national, not-for-profit organization
committed to resolving conflicts between disputing parties, including arbitrating grievances.
AAA only uses neutral, third-party arbitrators to hear cases.
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The American Arbitration Association has a specific process that prospective candidates
must complete before they can work as neutral arbitrators for the association. Candidates must
get referrals from 12 different people representing employers, employees, and neutrals. They
must also have a minimum of 15 years experience in the field of dispute resolution. Further,
there is a one-year moratorium if candidates previously represented either employers or
employees. The association screens candidates to make sure the requirements are followed.

Ten of the 16 neutral arbitrators, including the two permanent members, serving on the
State Board of Mediation and Arbitration are AAA arbitrators. This plus the fact that six of
those arbitrators have served on the state board for more than five years, serve as indicators of
the experience they bring to the board.

Budget Resources

Organizationally, the board is within the Department of Labor. The department provides
the board with the resources to carry out its administrative functions. Funding for the board
comes from the state’s General Fund.

State revenues are enhanced somewhat by the filing fees required when parties file
grievances. In FY 97, roughly 1,800 grievance arbitration cases were filed (including 195 cases
filed under the separate arrangement with the correction department.) According to the board’s
FY 97 records, fees were required in a total of 1,592 grievance cases. Unions filing the cases
submitted $39,800, while 1,237 employers submitted $30,925. The board makes subsequent
attempts to collect unpaid fees.

Overall budget expenditures for the board since FY 94 are provided in Table III-2. The
categories examined include the number of permanent positions; recurring expenses such as
capital equipment rentals, telephone services, software maintenance, salaries for permanent staff;
agency specific expenses including office equipment, miscellaneous supplies, and specific
agency projects; and discretionary expenses such as postage, motor vehicle rental, fees for
temporary employees, and fees paid to board members for arbitrating cases.

As the table shows, recurring expenses, mainly salaries for permanent employees, is
consistently the greatest expense incurred by the board. Salaries accounted for 53 to 60 percent
of the board’s annual expenses for the years analyzed.

Examination of expense fluctuations shows the most obvious percent change occurring
between FY 94 and FY 95 under the “agency” category. Expenses increased from just over $800
to almost $197,000. The reason for the large increase is due to one-time renovation costs
allocated to the board’s budget when its staff office was moved out of the labor department’s
central office building to an alternate site.
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Category 1994 1995 % +(-) 1996 % +(-) 1997 % +(-)
Perm. Pos. 149 151 1.3% 16.6 9.9% 17:8 7.2%
Recurring $655,862 $638,788 (2.6) $694,929 8.8 $742,973 6.9

Perm. Sal. 617,906 607,368 (1:7) 665,962 9.6 713,631 7:2
Agency 811 196,552 | 24,136 10,620 (94.6) 1,985 (81.3)
Discretionary 413,954 318,056 (23.2) 403,096 26.7 557,763 383

Bd. Fees 362,750 264,350 (27.1) 346,250 31.0 513,300 48.2
TOTAL $1,070,627 | $1,153,396 7.7% | $1,108,645 | (3.9)% $1,302,721 175
Source of data: Board of Mediation and Arbitration and Governor’s Budgets.

Another interesting detail illustrated by Table III-2 is the sharp decrease in board fees
from FY 94 to FY 95. Fees fell 27 percent between the two years. The main reason for the
decline is because board appointments were not made for approximately six to nine months
following the 1994 gubernatorial election, resulting in fewer grievance cases arbitrated during
that period. As such, the amount paid out in fees to board members dropped.

Table III-2 also shows a marked increase in board fees from FY 96 to FY 97. The reason
for the increase is due to a revised system for scheduling hearings implemented by the board.
The new system, described in detail later, required two cases to be scheduled per arbitrator panel
per day, instead of the previous practice of one case. Additional funding for board fees was
necessary to support the new practice.

Board fee deficiencies. In three of the last five fiscal years, the board has needed
supplementary funding from the department to cover fees paid to board members for their
service. The annual shortfalls, shown in Table III-3, range from a low of $8,400 in FY 96, to a
. high of $139,300 in FY 97. The main reason for such a high deficiency during FY 97 is
attributed to the board’s new practice of having panels hear two cases per day. As a result, board
fees increased because the number of hearings increased.

18



Fiscal Year Amount Budgeted Fees Paid Deficiency
1992-1993 $325,000 $341,650 $16,650
1993-1994 $349,000 $343,500 $0

1994-1995* $349,000 $275,650 $0
1995-1996 $349,000 $357,350 $8,400
1996-1997 $374,000 $513,300 $139,300

* Appointment of arbitrators necessary to hear cases was held for approximately six months.
Source of Data: State Board of Mediation and Arbitration.

Staff Resources

The State Board of Mediation and Arbitration is provided staff by the Department of
Labor. The staff, headed by a director, is responsible for the administrative components of the
board’s work. The current staffing level for the full board consists of the following positions:
5 Secretary I’s, 1 Processing Technician, and 1 Office Assistant.

Mediators. State law requires the labor commissioner to appoint at least five mediators
to act for the board in making investigations and adjusting labor disputes. The appointments are
made with the advice and approval of the board.

Before the most recent early retirement program, six labor department employees
provided mediation services. However, two of those employees opted for early retirement,
leaving the board with four mediators available for service. There has been no indication thus
far that replacements will be made for the two retired mediators, although the commissioner is
required to appoint at least five mediators.

Board Customers
The board of mediation and arbitration serves both the public and private sectors. The

vast majority of the board’s grievance arbitration workload comes from employee organizations
representing public sector employees.

19



Figure IV-2 presents the
actual breakdown of grievance Figure 111-1: Cases Filed with SBMA by Sector
arbitration cases filed with the Fiscal Years 1995-97
board by sector for FY'S 1995-97.
As the figure shows, a total of
4,468 cases were brought to the
board, of which 4,131 (92
percent) were filed by the public
sector. The private sector filed
337 cases, or 8 percent of the
cases for that time span.

92% 4131

Under most
circumstances, the board’s policy
only allows employers or I Publicsector [ | Private Sector

employee organizations, as N=4,468

opposed to individuals, to file | Source of Data: SBMA.
grievances  for  arbitration.
Employee organizations must be
recognized as a bona fide labor organization under state or federal law. Most employee
organizations are labor unions, although this does not necessarily preclude other entities, such
as in-house associations, from filing cases with the board.
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Key Points

Chapter Four: Findings and Recommendations

> 95 of the state’s 169 localities used board’s services in FY 97; 38
different labor unions, representing approximately 210 locals, were
parties to cases filed with board.

> Vast majority of grievances filed in FY 97 came from public employers;
only 5 percent of the 1,800 grievances filed involved private employers.

> Ten employers accounted for half the grievances filed with board in FY
97, seven unions accounted for 85 percent of the grievances filed.

> On average, arbitration awards submitted beyond the time specified in
regulation and board policy. Appropriate dates not tracked to properly
calculate the actual timeliness of awards.

> Almost three-fourths of all cases closed during last three fiscal years were
resolved at some point during hearing process before board rendered
formal award.

> QOpver a quarter of cases scheduled for hearings in FYS 96 and 97 were
postponed; board’s postponement policy inherently contradictory.

> Board calculates its backlog of cases awaiting initial hearings at
approximately 3,000.

> No standard has been developed defining realistic time frame before
grievance arbitration cases are scheduled for initial hearings once filed.

> Board has attempted to increase number of hearings scheduled, however,
funding is not available to continue this effort. Overall net effect of cases
eliminated from backlog is limited.

> An estimated 1,600 cases of board’s 3,000 pending cases will most likely
need formal hearings at an additional cost in arbitrator fees of roughly
$611,000. This is in addition to funding needed for current services.

> Grievance arbitration backlog not thoroughly analyzed, and no strategic
plan developed to eliminate it. Board and labor department at odds over
how best to close pending cases and eliminate backlog.



> Board’s regulations outdated; informal policies and procedures in place,
some of which run contrary to board regulations; additional work needed
in developing standards and measuring performance.

> $25 filing fee unchanged for almost 20 years, despite board’s basic
administrative costs increasing fourfold. Board recently recommended
increase in fee.

> Data collection and analyses need to significantly improve in certain
areas; board uses current computer resources to fullest capacity.



Chapter Four

Findings and Recommendations

Caseload Volume

This chapter contains analyses of grievance arbitration caseload data, the
overall timeliness of the grievance arbitration process, board operations, and the
committee’s findings and recommendations in those areas. A discussion
regarding the caseload backlog is also presented.

No centralized, automated data source was available for collecting
caseload and process timeliness information. The State Board of Mediation and
Arbitration tracks case data using various methods. As such, the information
used in this section was obtained from different sources.

The State Board of Mediation and Arbitration maintains different case
summary logs as a way to manage and oversee the volume of grievances filed
for arbitration. The logs are kept both on paper and via the board’s word
processing capabilities. The board also maintains individual files for each case.

Grievance arbitration caseload information was analyzed in several ways.
First, case volume was reviewed by type of filer, including a breakdown of the
parties (e.g., employers and unions) using the board’s services, and whether
certain parties account for the bulk of the grievances filed.

Next, the information was reviewed by case type. The board categorizes
cases in three different ways: 1) priority, 2) expedited, and 3) general. “Priority”
cases involve terminations, layoffs, or long-term suspensions (30 or more days).
The board offers parties immediate hearing dates for those cases, due to the
urgent nature of such cases. Priority cases are scheduled for hearings before all
other pending cases, regardless of when the other cases were filed.

“Expedited” cases follow a different process than other types of cases.
For example, they are given scheduling preference before all other pending cases
(except priority cases), use single-member panels, and receive filing fee refunds.
The expedited process was initiated to hear, and ultimately close, cases quicker
than the board’s normal process.
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Cases not considered priority or expedited are “general” cases, and follow the board’s
standard procedures. General cases are heard by a three-arbitrator panel (or single arbitrator at
mutual request), require the $25 filing fee from both parties, and are scheduled for hearings
according to the board’s normal scheduling procedures.

Volume by filer. The State Board of Mediation and Arbitration keeps limited aggregate
caseload volume information. The information it does have was manually culled from a log
showing all cases filed during a particular fiscal year. The log tracks several characteristics of
each case, including case number, employer, union, filing fee dates, issue areas, disposition, and
case closed date.

The board’s FY 97 case log was examined to provide a framework for who uses its
grievance arbitration services. As Table IV-1 illustrates, 199 different employers, including
municipalities, boards of education, housing authorities, special districts, and private companies,
were party to grievances filed with the board in FY 97. The vast majority of the employers were
municipalities, with 95 of the state’s 169 localities represented. The table also shows 38
different labor unions, representing approximately 210 locals, were involved with cases filed
before the board.

Cases Filed 1,802
Employers Involved 199

Public 155

Private 44
Unions Involved 38

Locals 210

Note: Public employers includes Department of Correction, municipalities, boards of education, local
housing authorities, and special districts. The number of union locals is an approximate figure base on
information in the FY 97 case log.
Source of data: SBMA.
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Similarly, caseload data show the vast majority of grievances filed in FY 97 involved
public employers. In fact, only 98 of the 1,800 grievances filed involved private employers --
representing just over 5 percent of all grievances filed that year.

One issue expressed throughout this study was whether certain parties accounted for a
larger volume of grievances filed with the board. If so, what might this indicate, and is the State
Board of Mediation and Arbitration aware that certain parties account for more of its volume
than others.

The FY 97 case log was analyzed to determine if particular employers and unions
accounted for more grievances filed with the board during that year. Table IV-2 shows the top
10 employers involved in the most grievance filings during FY 97. Overall, the employers listed
in the table accounted for half of the grievances filed before the board of mediation and
arbitration.

Employer Grievances Filed Percent of Total
Department of Correction 211 11.7
Bridgeport 178 9.9
Hartford 153 8.5
Stratford 74 4.1
Middletown 73 4.1
New Haven 62 34
Hamden 49 y o |
Metro. District Commission R 24
Torrington 38 21
Norwalk 31 3t
TOTAL 912 50.6
N=1,802
Source of data: SBMA

p 4.



The Department of Correction, which is the only state agency using the board’s services,
filed the most grievances with 211, or just under 12 percent of the total caseload. As mentioned
earlier, DOC correction officers have a special arrangement with the board outlined in their
collective bargaining agreement. The arrangement allows correction officers to use the board’s
scheduling services and several of its arbitrators for grievance hearings. The department is not
required to pay the normal filing fee, but does pay the board arbitrators hearing its cases their
statutorily designated fee out of a $5,000 fund within the department’s budget. Even though the
board is not responsible for arbitrators’ fees for DOC cases, board resources are still consumed
in the overall administration of such cases. It should also be noted that the DOC contract was
recently modified refining the types of grievances that can be taken before the board. The board
expects this change should decrease the overall volume of DOC cases filed.

Aside from the correction department, Bridgeport and Hartford were involved in the most
grievance filings in FY 97. The two cities accounted for 331 grievances, or 18 percent of the
board’s total caseload -- Bridgeport was involved in 178 of the board’s 1,800 grievances, while
Hartford was party to 153. Stratford and Middletown rounded out the top five with 147
grievance filings, or just over 8 percent of the board’s total volume between the two of them.

To more accurately gauge the current demand on the board’s grievance arbitration
services by employer, and eliminate disparity based solely on analyzing aggregate numbers, the
rate of grievances filed per 100 general government employees (excluding board of education
employees) within municipalities was calculated. The employee figures were generated by the
Connecticut Conference of Municipalities in 1997. The results of the analysis are outlined in
Table IV-3.

The table shows the municipalities with the highest rates of grievances per 100 general
government municipal employees for FY 97. Caution should be used when analyzing the
figures, however, because some municipalities show high rates resulting from a small number
of employees. Further, there may have been particular events in certain municipalities causing
more grievances to be filed than usual, which the committee was told occurred in some instances.
With these caveats in mind, the table illustrates the towns with highest rates of grievances filed
per 100 employees for FY 97.

The board is aware that certain towns have higher rates of grievances, and is taking
several measures to work with those towns. It is attempting to work with particular
municipalities to increase mediation efforts in those areas. The board is also focusing on at least
one town with a high rate of grievances to evaluate the cases, establish communication between
the parties, and determine if similar grievance issues can be condensed into a fewer number of
grievances.
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Employer General Gov. Emp. Grievances Filed Griev. Rate/100 Emp.
Killingly 88 31 35.2
Windsor Locks 97 28 28.9
Brooklyn 22 6 27.3
Stratford 453 74 16.3
East Granby 20 3 15.0
Torrington 277 38 137
Middletown 554 23 13.2
Voluntown 8 1 125
Bridgeport 1,489 178 12.0
Hamden 471 49 10.4
Note: Calculations were made by taking the number of general government employees divided by 100, then
dividing that number into the number of grievances filed.

Sources of data: SBMA and Connecticut Conference of Municipalities.

Usage of the board’s services by union was also analyzed, and the results are shown in
Table IV-4. In aggregate terms, seven unions accounted for 85 percent of the grievances filed
with the State Board of Mediation and Arbitration during FY 97. The analysis shows what
occurred last fiscal year, and is not intended to be indicative of previous years.

The American Federation of State, County, and Municipal Employees union accounted
for almost six of every 10 grievances filed with the board, which is not surprising given the size
of its membership base. The committee was told the union represents approximately 21,000
municipal employees in the state. Using CCM’s figures for general government municipal
employees, this equates to about 70 percent. The union also represents the roughly 6,000 DOC
correction officers. Thus, similar to town size, it is expected that unions representing large
numbers of employees would account for more volume of grievances filed, based on their size
alone. Analysis of the rate of grievances filed per 100 employees represented by each union
could not be done due to the unavailability of such data by individual union.
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Union Grievances Filed Percent of Total
AFSCME Council 4 834 46.3
AFSCME Council 15 206 11.4
IAFF 182 10.1
IBPO 97 5.4
Teamsters 80 4.4
CILU 73 4.1
NAGE 67 . )
TOTAL 1,539 85.4
N=1,802
Note: AFSCME=American Federation of State, County and Municipal Employees, IAFF=International
Assoc. of Firefighters, IBPO=International Brotherhood of Police Officers, CILU=Ct. Independent Labor
Union, and NAGE=National Assoc. of Government Employees.
Source of data: SBMA

Volume by case type. As mentioned earlier, the State Board of Mediation and
Arbitration classifies grievance cases into three groups: 1) priority, 2) expedited, and 3) general.
The board’s caseload data were analyzed to determine the volume of cases filed by type.

The data reviewed do not differentiate between general and expedited cases because the
board does not formally note expedited cases in its log. This makes determining an exact count
difficult. As a proxy, caseload data were reviewed and the number of cases with a disposition
of “expedited,” along with cases receiving a refund of their filing fee -- indicators of expedited
cases -- were totaled. The result shows fewer than 100 cases, or about 5 percent, were expedited
cases in FY 97. Again, this is a rough estimate and the figure may be higher if cases not having
“expedited” under their disposition or shown as having a filing fee refund, were actually
expedited cases. The board was questioned as to the number of such cases, and said an estimated
5 to 10 percent of cases use the expedited process in a given year.

More reliable information involving priority cases was available from the board’s log,
since a brief description of the issue(s) cases entailed was provided in the log. Sorting the cases
by issue, it was determined 196 grievances, or 11 percent of the total cases filed in FY 97, were
considered priority cases.
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Further analysis of the board’s FY 97 caseload data reveals the vast majority of cases are
considered “general” type cases. Of those cases, short-term suspensions (less than 30 days),
overtime, written warnings or reprimands, and seniority were the most frequently listed
grievance issues. This is an approximate measure of the types of grievances filed with the board
because the board does not differentiate the type of grievance in the case log. Further, the issues
listed in the log are very broad, making it difficult to pinpoint the exact number of grievances
by type and issue.

Summary. Overall, the program review committee, through analysis of caseload volume
data from the State Board of Mediation and Arbitration, finds:

¢ Over 1,800 grievances involving 199 employers and 38 different unions were filed
with the State Board of Mediation and Arbitration in FY 97. Of the 199 employers,
155 (78 percent) were public sector entities.

¢ Ninety-five percent of the grievances filed with board involved public sector
employers.

¢ Ten of the 199 employers accounted for half of the total volume of grievances filed
during FY 97. The Department of Correction, Bridgeport, and Hartford accounted
for almost one-third of board'’s total caseload for the year.

¢ Seven unions accounted for 85 percent of the grievances filed with the board.

¢ Approximately 11 percent of the grievances filed in FY 97 involved terminations,
long-term suspensions, and layoffs. A breakdown between general and expedited
cases is difficult to determine due to the board’s record keeping system, although an
estimate is 5 to 10 percent of the cases used the expedited process. The vast majority
of cases are “general” cases, such as overtime and short-term suspensions.

Process Timeliness

There are numerous steps within the grievance arbitration process to analyze for
timeliness. The committee focused on two main phases -- the length of time from when a
grievance is filed to when the first hearing date is set to occur, and the time it takes to issue
awards for cases not resolved before the award is rendered.

The main case summary log kept by the board only provides certain key components of
the overall caseflow process. The board does not track several principal dates in its log,
including hearing dates or when arbitrator panels hold their executive sessions to discuss cases.
Such dates are crucial in analyzing the overall timeliness of the process.
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Since the board does not formally track hearing dates in its case log, a stratified random
sample of 153 cases filed between July 1, 1995 and June 30, 1996 was selected and reviewed.
The sample was chosen to determine the length of time before a grievance arbitration case is
assigned its first hearing date by the board. The sample represents roughly 10 percent of each
type of grievance case received during that year. Given the board’s current backlog in
scheduling hearings, cases from FY 96 were chosen to provide a broader range of cases with
actual initial hearing dates scheduled.

Initial hearing dates. The stratified sample accounted for the hearing scheduling
differences among general, priority, and expedited cases. Overall, 124 general cases, 19 priority
cases, and 10 expedited cases were chosen for the sample.

Actual first hearing dates were discernable in 65 of the 124 general cases sampled. Cases
in the sample that settled before an initial hearing date was set, or had not yet received initial
hearing dates, were not analyzed. Of the 65 general cases reviewed, the average time before the
initial hearing date was assigned by the board was 446 days, or about one year and three months.
This calculation coincides the board’s estimate that the time initial hearings for general cases are
assigned by the board continues to be more than a full year.

The sample of priority cases produced hearing date information for 14 cases. The average
time among the those cases from when the grievance was filed to the first hearing date set by the
board was 81 days, or just under three months. It should be kept in mind that although the board
gives scheduling preference to priority cases, it is up to the parties to find mutually acceptable
hearing dates, which may add to the overall time before a hearing date is set. This shows,
however, that priority cases are scheduled for initial hearings quicker than general cases.

A total of 10 expedited cases were reviewed for initial hearing dates, and dates were
discernable for each case sampled. The average time after an expedited cases was filed to when
a date for the initial hearing was set by the board, was 166 days, or just over five months. This
time frame is not as prompt as priority cases, but is still much faster than general cases. Again,
the parties are responsible for determining a mutually agreeable hearing date, not the board.

Awards. The board’s policy for closing grievance cases depends on several factors. For
example, parties may resolve cases at any part of the arbitration process before a formal award
is issued by the board -- which the vast majority do, as described later. When this occurs, the
board closes the case when it is withdrawn by the party filing the grievance.

Cases progressing to the award phase are considered closed for hearing purposes the later
of: 1) the last hearing date, if no briefs are filed and no executive session is necessary; 2) the due
date for briefs, if submitted, and no executive session is held; or 3) the executive session
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date.The board officially closes cases once the award is signed by the arbitrator(s) hearing the
case.

State law requires awards be submitted within 15 days following the conclusion of the
hearing. The courts have ruled over the years that this requirement is discretionary rather than
mandatory, because there is nothing in the statute expressly invalidating an award issued after
the required period.

Board regulations specify awards shall be rendered by panel members within 30 days
from the date of the close of the hearing or the executive session, whichever is later. It is board
policy, however, that awards in priority cases be submitted within 30 days of the later date and
60 days for all other types of cases.

The board’s practice provides that neutral arbitrators submit their awards to board staff
once they have written and signed them. If a tripartite panel was used to hear the case, the staff
is then responsible for obtaining signatures from the other panel members. The board tracks
when awards are submitted by the neutral arbitrator for payment purposes.

When a tripartite panel hears a case, which the committee is told occurs in the vast
majority of cases, an executive session is required for the panel to develop an award. Given
executive session dates are when hearings formally conclude, they are the dates that should be
used to calculate whether awards are submitted according to required time frames. The board,
however, does not track executive session dates. Instead, it uses other dates to approximate
when awards should be submitted.

To compensate for the lack of executive session dates, timeliness of awards is assessed
using either the last hearing date or the date briefs are received from the parties, if submitted.
Calculations using these dates are done manually because the information is not maintained in
any automated or centralized location.

Various data sources from FY 97 were analyzed to determine the length of time from
when hearings close, to when awards were submitted, to when cases officially close. Despite
some data limitations, the committee believes the information analyzed is the most reliable
maintained by the board for tracking dates through the award phase. Key dates were reviewed
for 215 awards submitted among neutral arbitrators in FY 97. Information from last fiscal year
was used because it provided the most current award data.

Time frames for when arbitrators submitted their awards were analyzed using the later
of the date of the last brief or the last hearing date. As mentioned, this provides a less accurate
depiction of the overall timeliness than calculations based on executive session dates. Using
executive session dates could lessen the time frames, depending on when the sessions were held.
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The analysis shows an average of 80 days passed from the close of the hearing, to the
date the award was submitted by the arbitrator drafting the decision. The time decreased to an
average of 50 days for cases the board considers priority, as described above. A decrease is
expected for priority cases because they are held to a stricter time frame for when awards are
due.

As mentioned, the board officially closes cases when the award is signed by all the
arbitrators hearing a case, not when it is submitted by the neutral arbitrator. As a service to the
arbitrators, the board’s staff sends awards to other panel members for their signatures after the
awards are submitted from the neutral arbitrator. The analysis shows an average of 19 days is
required to obtain the proper signatures and officially close the case.

The board is aware that awards are issued within various time frames after hearings close.
Board policy states that arbitrators who do not submit their awards in a timely manner are not
given additional cases. The program review committee is aware this policy has been enforced
several times this year alone. There is some latitude, however, with this policy in extreme
circumstances, such as illness. For the most part, though, the committee believes this policy is
being enforced.

Based on the above analysis, the program review committee finds awards are on average
submitted, and cases ultimately closed, beyond the time specified in both regulation and board
policy. Further, appropriate dates are not tracked to properly calculate the actual timeliness
of awards. It is recommended, therefore:

C.G.S. Sec. 31-98 be amended to require payment to arbitrators only after a signed
award is submitted following the conclusion of grievance hearing, and the board officially
closes the case.

It is further recommended the board begin tracking executive session dates, use
those dates when calculating the timeliness of awards, and continue enforcing its policy of
not issuing additional cases to neutral arbitrators with late awards.

According to state law, payment to arbitrators is made upon the conclusion of the
proceedings. For tripartite panels, the board has interpreted this to mean whenever hearings
conclude, but before a formal award is rendered. Further, neutral arbitrators are paid when their
award is submitted to the board, but before it is signed by the panel members and officially
closed by the board.

The committee believes payment for arbitrators hearing a grievance case should be made
when the case is formally closed by the board, meaning when awards are signed by all arbitrators
hearing the case. Given the finding that awards are generally not submitted according to
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regulation or board policy, additional measures are necessary to ensure awards are issued, signed,
and cases closed, in a timely manner.

Although neutral arbitrators are responsible for writing awards, the committee believes
the entire arbitrator panel hearing a case shares the responsibility of ensuring the case is closed
expeditiously since it is the panel’s duty to resolve cases and decide awards. Panel members,
as a whole, have an obligation to make sure parties of a grievance case receive their award in
timely manner. The committee believes the panel members’ responsibility does not stop once
the “proceedings” end, rather it is their obligation to ensure cases officially close in a timely
manner. The recommendations outlined above should provide the incentive necessary to see this
occurs.

The labor department recently tried to initiate a similar policy administratively. The
policy was reversed because several board members had a different interpretation of the statutes
regarding when payment should be issued (i.e., upon conclusion of the proceedings,) and also
objected to the way the policy was implemented. Apparently, the department made its decision
without seeking the board’s input. Regardless of what happened in the past, the program review
committee believes cases need to be closed timely, and payment should not be made to any panel
member until a case is officially closed by the board.

Summary. Overall, the program review committee, through analysis of process
timeliness data, finds:

¢ Data needed for a thorough analysis of case processing timeliness are not kept in a
centralized fashion making an overall summary difficult.

¢ A random sample of grievance cases filed during FY 96 showed the average time
before an initial hearing date was assigned to parties by the board was 446 days for
general cases, 81 days for termination, layoff, and long-term suspension cases, and
166 days for “expedited’ cases.

¢ Analysis of 215 awards submitted in FY 97 shows an average of 80 days passed from
the close of the hearing, to the date the award was submitted. An average of 50 days
passed for “priority” cases. Based on this analysis, awards are generally not
submitted in accordance with board regulations or policy.
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Withdrawals

Cases filed with the board for grievance arbitration may be withdrawn (i.e., resolved) at
any stage of the hearing process before a formal award is issued by the board. For example,
cases can be withdrawn before or during a hearing is conducted by the board. Cases not
withdrawn, and moving through the hearing stage, are issued awards by the board.

The State Board of Mediation and Arbitration has aggregate data available for the total
number of cases withdrawn over the last three fiscal years. A more detailed breakdown of when
cases were withdrawn in the hearing process is available for FY 97.

Statistics compiled by the
board show the vast majority of
cases are withdrawn before a formal Figure IV-1. Case Withdrawals: FYs 95-97.
award is rendered by the arbitrator | 2:000
panel. As shown in Figure IV-1, the
number of cases withdrawn before | 1,500
the formal award phase is almost
three-fourths of all cases closed
during the last three fiscal years.

1,000

In addition to analyzing the 500 —
aggregate number of withdrawals,

when in the process cases were 0 -

actually withdrawn was also FY95 FY96 FY97
reviewed. As depicted in Table IV-

5, a closer analysis of the 1,185 | Closed

cases withdrawn reveals nearly half B Withdrawn before award

(547 cases) were actually withdrawn

before a hearing. This includes cases closed before a hearing was scheduled, and those closed
after a hearing was scheduled but before it took place. The remaining 638 cases were withdrawn
once the actual hearing was opened by the board.

The table also shows the percentage of cases withdrawn in relation to the total cases
closed in FY 97. Overall, cases withdrawn before a hearing was scheduled accounted for 16
percent of the cases closed that year. Eighteen percent were withdrawn after a hearing was
scheduled, but before it opened. Forty percent of the cases withdrawn were done so at the time
of the hearing.
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Case Withdrawn Number of Percent of Total Pct. of Total
Cases Cases Withdrawn | Cases Closed
Before hearing scheduled 262 22% 16%
After scheduling\ before hearing 285 24% 18%
During hearing 638 54% 40%
N=1,185 (withdrawn cases)
Source of data: SBMA.

Cases may be withdrawn more than five days before the hearing with no “penalty” to the
parties. To fill the voided hearing date when cases are withdrawn more than five days before,
the board allows the filing party to schedule any of its pending cases on the original hearing date.
This was done for two reasons: first, the hearing details are already completed, meaning the
hearing is scheduled and the arbitrator panel assembled, thus any additional case that could be
heard would avoid wasting the hearing date; and second, it gives parties the opportunity to have
any of their pending cases taken out of chronological order and heard by the board. The
committee has been told parties seldom schedule other cases for various reasons, which
questions the value of the policy.

The board’s practice for cases withdrawn within five days before the hearing requires the
parties to attend the hearing and formally close the case before the panel. The board believes this
policy holds parties somewhat accountable for withdrawing cases late in the process, since
parties may not be so willing to make a trip to the board’s office to withdraw a case. The policy
also allows board members, who have already scheduled their time to attend the hearing, to be
paid for the hearing once the hearing is opened. This, however, does not cost the parties
anything, since the state subsidizes the cost of arbitrator fees.

The figures outlined above show the vast majority of cases are withdrawn at some point
in the grievance arbitration process before a final award is issued by the board. It can be inferred
that the scheduling of an arbitration hearing motivates the parties involved in a case to resolve
their grievances.

There are two schools of thought regarding the purpose of grievance arbitration hearings.
First, once a grievance gets to the arbitration hearing stage the process should be formal and
cases should move forward to the award phase. In other words, there was plenty of time to
resolve cases prior to reaching arbitration by the State Board of Mediation and Arbitration. The
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Second, the hearing process provides an additional means for parties to talk and resolve their
cases before a formal award is issued, which is more advantageous from an overall labor
relations standpoint than having an arbitrator issue an award.

Postponements. The board of mediation and arbitration has compiled basic information
relating to postponements. Specifically, the board has aggregate figures on the number of cases
postponed prior to the scheduled hearing date. The data show 27 percent of the cases scheduled
for a hearing were postponed in FY 96. Postponements decreased to 25 percent in FY 97.

The board’s regulations state “arbitration hearing dates shall not be subject to
postponements, except for circumstances of an extraordinary nature as determined by the panel
chairman.” (Regs., Conn. State Agencies Sec. 31-91-27.) It is board policy that postponements be
granted for the following reasons:

¢ death or illness;

» the attorney handling the grievance case has to be in court and no one from his/her
firm can handle the case;

e apreviously scheduled vacation; or

» apreviously scheduled interest arbitration hearing.

The board’s postponement policy further states each case has its own unique set of
circumstances, and the board has to evaluate the requesting party’s position before making a
decision. Moreover, as of July 1995, postponements are no longer determined by the panel
chairman, rather the board’s director has been given this responsibility. The board made this
change to centralize the decision making authority and provide it with more continuity in making
postponement decisions.

Review of the case file sample showed some postponements were granted using wider
latitude than the reasons specified under the board’s formal policy. This is not unexpected since
the board’s policy is contradictory. It defines specific conditions for postponements, yet states
every case is unique and has its own set of circumstances.

The board is fully aware of the administrative difficulties the current postponement
policy creates. It has been discussing the issue at recent board meetings, attended by committee
staff, although consensus has not been reached on a definitive solution.

The committee believes the board is in the best position to develop its own procedural
guidelines regarding postponements, but should do so expeditiously. Further, the board’s current
method of reviewing postponements does not comply with regulations. The program review
committee recommends, therefore,
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The board begin strictly enforcing its current postponement policy based on the
specific criteria outlined in the policy. The board shall further review its postponement
policy to determine if revisions are necessary. The review should conclude by July 1, 1998.

Summary. Based on the overall analysis of withdrawals, program review committee
makes the following findings:

¢ Almost three-fourths of all cases closed during the last three fiscal years were
withdrawn at some point during the hearing process before a formal award was
rendered by the board.

¢ About half of the 1,185 cases withdrawn in FY 97 were done so before a hearing
occurred.

¢ Sixteen percent of the total cases closed for FY 97 were withdrawn before a hearing
was scheduled, while 18 percent of the cases closed were withdrawn after a hearing
was scheduled, but before it opened. Forty percent of cases closed in FY 97 were
withdrawn at the time the hearing took place.

¢ Twenty-seven percent of the cases scheduled for a hearing were postponed in FY 96.
The figure decreased to 25 percent in FY 97. Further, the board’s postponement
policy is inherently contradictory.

Backlog

History and nature. A review of the board of mediation and arbitration’s program
budget measures and general caseload information reveals the board generally closes fewer
grievance arbitration cases than it receives. As a result, the board has had continual growth of
pending cases.

It is difficult to verify a definitive date as to when the board started to incur a backlog.
Interviews conducted by committee staff of several municipal human resource directors,
established that the backlog may have been present since at least the early 1970s.

For analysis purposes, state budget information for the last decade, along with data
obtained from the board, was examined to determine the status of the board’s backlog. A trend
graph of the growing backlog grievance arbitration cases was developed, and is shown in Figure
IvV-2.

33



Figure IV-2. Grievance Arbitration Caseflow Backlog
FYs 1985-96

1985 1986 1987 1988 1989 1990 1991 1992 1993 1994 1995 1996 1997

—— = Griev Filed - Disposed
Backlog

Source of data: Governor’s budgets, SBMA

As the figure illustrates, the number of grievance arbitration cases filed annually with the
board has steadily increased since 1988 -- ranging from 1,000 to just over 1,800 in FY 97.
Further, the number of cases closed during the six-year period between 1985 and 1991 varied.
Since then, the number of cases disposed has increased from about 1,100 in 1991, to roughly
1,600 in 1997.

The time it takes from when a grievance case is filed to when an arbitration hearing is
scheduled varies between one and three years, depending on the number of grievances filed by
a given employee organization. This time frame does not include cases involving layoffs,
dismissals, or long-term suspensions. Due to the nature of those grievances, hearings are
considered a priority and scheduled as soon as possible. All other grievance cases are taken in
chronological order by case manager with hearings scheduled based on when the case was
received by the board. As the figure shows, roughly 3,000 cases are pending before the board.

Reasons for the backlog are varied. The committee has been told that the economic
downturn experienced by the state over the last several years is a contributing factor. The effect
of a slow or weak economy seems to create more tension between labor and management. As
aresult of friction between employers and employees, the number of grievance arbitration filings
rises.
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Information about the board’s backlog did not appear in the governor’s budget until 1985.
At that time, the backlog was already over 1,500 cases. Given the extent of the backlog and the
fact that such information was first reported in the official state budget in the mid-1980s, it is
likely the board experienced a caseflow backlog before 1985.

This explanation is somewhat borne out in Figure IV-2. The rate of increase in cases
filed with the board was the highest between fiscal years 1988 and 1992. This coincides with
the economic troubles experienced by the state in the late-1980s and early 1990s. However, the
figure also shows an increase in cases received beginning again in FY 96 after remaining flat
since FY 92.

Another factor put forth to explain the backlog is the number of neutral board members
appointed in any given year. Since each arbitration decision must be written by a neutral
arbitrator, the number of hearings scheduled depends on the number of neutral board members
available. As such, the number of hearings scheduled and awards made is heavily dependent
upon the number/workload of neutral arbitrators. The committee has been told that more neutral
board members would allow for more grievance hearings to be scheduled, thus enabling the
board to better manage its backlog. There are currently 16 neutral arbitrators -- two permanent
members and 14 alternate members.

There was a period of time in mid-1990s when board appointments were not made for
approximately six to nine months. The subsequent effect on the board resulted in fewer hearings
scheduled during that time and a rise in pending cases, thus adding to the backlog. (It is unclear
exactly what the net effect was on the board’s backlog, although Figure IV-2 shows a sharp
increase in backlogged cases beginning in FY 95.)

As previously mentioned, the backlog of grievance arbitration cases has been a problem
with the board for numerous years. Although each of the factors described above may have
contributed to the board’s delay in scheduling arbitration hearings, the fact remains that the
backlog has not been eliminated, or even substantially decreased, for more than a decade.
Further, the backlog impacts the board’s overall operations, including the time necessary to
schedule hearings and the methods used to hear cases.

Table IV-6 shows what has transpired with the board’s caseload over the last three fiscal
years. As the table indicates, the board accumulated a backlog of 2,277 cases in years prior to
FY 95. Although the overall volume of the backlogged cases has been increasing from 2,644
to 3,067 since then, the net number of cases added to the backlog has been decreasing on a yearly
basis, from 367 in FY 95 to 190 in FY 97. The committee believes the reason for the decrease
is partly attributed to the board’s new policy of scheduling two cases per arbitrator panel per d<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>