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CHAPTER T

INTRODUCTION

Authorization for This Investigation

On January 11, 1977 Representative A. Boyd Hinds, Jr. filed
House Joint Resolution No. 25 which was referred to the Committee
on Human Rights and Opportunities. The resolution (see Appendix
I-1) requested the Legislative Program Review and Investigations
Committee to conduct an investigation of all state agencies to
determine compliance with the Code of Fair Practices, sections
4-61b to 4-61k, inclusive, and section 4-61s of the General
Statutes. A public hearing was held by the Human Rights and
Opportunities Committee on January 31. A favorable report (5-2-1
vote) on the joint resolution was filed by the Committee on

February 9.

On February 23, the House of Representatives, after dis-
cussion of the magnitude of the task requested, voted (95-42) to
recommit the resolution to Committee. On February 28, the
Committee on Human Rights and Opportunities unanimously (5-0-3)
approved substitute House Joint Resolution 25 (see Appendix I-2).
The substitute resolution reduced the number of state agencies to
be investigated to three: the State Board of Education, the
Department of Transportation and the Labor Department.

On April 5 the House of Representatives amended the resolu-
tion (see House Amendment "A," Appendix I-B) by limiting the
investigation to sections 4-61b, 4-61d, 4-613j, 4-61k, and 4-61s of
the General Statutes. On a voice vote the substitute resolution

passed the House.

The Senate unanimously adopted the substitute Joint Resolu-
tion (as amended by the House) on April 27, 1977.

Scope

The Legislative Program Review and Investigations Committee
attempted to conduct this investigation focussing precisely on
those agencies and the sections of the General Statutes cited in
House Joint Resolution No. 25. However, a meaningful review of
the compliance activities of those three agencies could not be
undertaken without also examining each agency's interaction with
the Commission on Human Rights and Opportunities (CHRO) and the
State Personnel Department, both of which are directly involved
in the statutes governing nondiscrimination. Both agencies have
specific statutory responsibilities with regard to the development

and approval of state agency Affirmative Action Plans (C.G.S. U=-61s).
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This investigation was limited to "procedural" compliance
with the Code of Fair Practices, i.e. did the agencies perform
the statutory responsibilities required of them by the Code. The
Committee did not evaluate agency operations to "substantively®
determine whether discriminatory practices presently exist.

Method

Committee staff organized the investigation into the follow-
ing major components. First, initial agency contacts were made
with the Commissioners of Transportation, Labor and Education.

At this time, each department was requested to appoint an admin-
istrative liaison to the Committee's staff. Interviews were also
held with the Director of the Commission on Human Rights and
Opportunities and the Supervisor of the Affirmative Action Program.
Office of the State Personnel Department.

Second, several meetings were held with staff members of CHRO
for the purpose of gathering data relative to the State Code of
Fair Practices and the Affirmative Action Plan filing requirements.

Next, the compliance activities of the three state agencies
were reviewed in the following order: Transportation, Labor and
Education. If applicable, the staff met with the following
officials in each agency:

(1) the agency representative to the executive committee
on human rights and opportunities:

(2) the agency equal opportunity compliance officer:;
(3) the agency contract compliance officer;
(4 the agency planning specialist;

(5) the administrative officer responsible for preparing
annual reports to Governor; and

(6) the agency affirmative action officer.

In addition, agency liaisons were asked to prepare written
responses to specific questions concerning the agency's nondis-
crimination activities and to provide relevant documents for
examination by the Committee.

Finally, on July 12, 1977 the Committee held a public hearing
in the Judiciary Room of the State Capitol for the purpose of
gathering additional evidence and comment from the agencies in-
volved and the public (see Appendix I-u4).



The staff prepared and distributed to each Committee member
and agency liaison a list of "compliance issues" defining 'the
scope of this investigation. Eighteen such issues were presented
and are outlined in Appendix I-5 of this report. All compliance
activities were reviewed for the years 1971 to 1976, except that
section U-61s (Affirmative Action Plan requirements) were review-
ed for compliance activities undertaken since 1975, when the
requirement took effect.

The Legislative Program Review and Investigations Committee
wishes to thank Transportation Commissioner James F. Shugrue,
Labor Commissioner Frank Santaguida, Education Commissioner Mark
R. Shedd, Personnel Commissioner Sandra Biloon, and Arthur L.
Green, Director of the Commission on Human Rights and Opportunities
for the excellent cooperation received throughout this investigation.

Legislative History

In 1967 the General Assembly established a legislative
commission and an executive committee on human rights and
opportunities (Public Act 67-636). The purpose of the legislative
commission was "to study and analyze methods to secure the full
realization of equal opportunities among the residents of this
state (C.G.S. 2-53b)." The executive committee was created to
serve as a liaison with the legislative commission and to "assure
compliance by all agencies of the executive branch with all
statutes, regulations and executive orders concerning civil and
human rights and opportunities" (C.G.S. 4-61b). The Commission on
Human Rights and Opportunities serves as the secretariat to the
executive committee (C.G.S. 31-123a).

The General Assembly in 1969 enacted Public Act 790, "An Act
Concerning a State Code of Fair Practices" (C.G.S. 4-61c to 4-611,
inclusive). These sections require all state agencies to affirma-
tively maintain equal employment practices and prohibit agencies
from discriminating in the allocation of state benefits, educational
and vocational programs, licensing and charter procedures, job
placement and state contracts. "All services of every state agency
must be performed without discrimination based upon race, color,
religious creed, sex, age, national origin, ancestry or physical
disability, including, but not limited to, blindness" (the
protected groups) (C.G.S. 4-614d).

In addition, all agencies are required to "cooperate with the
Commission on Human Rights and Opportunities in their enforcement
and educational programs" (C.G.S. U4-61j). Each agency must comply
with the Commission's request for information concerning practices
inconsistent with state policy against discrimination and must
consider the Commission's recommendations for effectuating and
implementing that policy.



All state agencies are required to report annually to the
Governor on the internal and external activities undertaken in
the past year to effectuate the policy provisions of the Code of
Fair Practices (C.G.S. 4-61k).

Any individual who alleges a violation of the Code of Fair
Practices may petition the Court of Common Pleas for appropriate
injunctive relief (C.G.S. 4-611). The 1977 session of the
General Assembly enacted Public Act 551 (effective October 1, 1977)
which authorizes the Commission on Human Rights and Opportunities
to receive and initiate complaints alleging violations of the State
Code of Fair Practices.

The last section under review, C.G.S. 4-61s, was enacted in
1975 (Public Act 536) and requires each state agency to develop,
in cooperation with the Personnel Department, an Affirmative
Action Plan for equal employment opportunity in all aspects of
personnel and administration.

The Commission on Human Rights and Opportunities is authorized
to receive, approve or disapprove all state agency Affirmative
Action Plans to be submitted on a semi-annual basis. It is re-
quired to issue formal complaints if the plans are not filed or
are in violation of the state's anti-discrimination laws. The
Commission is also required to monitor the implementation of the
plans and to report the results annually to the Governor and the
General Assembly. (Appendix I-6 contains a chronology of selected
state executive orders and laws on civil and human rights.)



CHAPTER IT

EXECUTIVE COMMITTEE ON HUMAN RIGHTS AND OPPORTUNITIES
(C.G.S. 4-61b)

Background

Section 4-61b mandates an executive committee on human rights
and opportunities composed of the Lieutenant Governor, the Secretary
of State, the Treasurer, the Comptroller and the Attorney General
and not more than fifteen executive branch officials appointed by
the Governor. The statutes require the committee to: (1) serve
as a liaison between the executive branch and the Legislative
Commission on Human Rights and Opportunities (see C.G.S. 2-53a),
and (2) assure compliance with all civil and human rights laws by
all executive branch agencies.

Both the Executive Committee and the Legislative Commission
on Human Rights and Opportunities evolved from recommendations
made by former Governor John Dempsey during the Governor's
Conference on Human Rights and Opportunities held in March, 1967.
It was noted that to implement many items on the Conference's
"Agenda for Action," continuing legislative activity and coopera-
tion between the legislative and executive branches would be
required. 1In response to Conference proposals to establish such
groups, the 1967 General Assembly enacted Public Act 636 which
created the Legislative Commission and the Executive Committee.

Analysis

To determine compliance with this section, minutes and other
records maintained by the Executive Committee's secretariat, the
Commission on Human Rights and Opportunities (CHRO) were reviewed.
Those CHRO staff, including the director, who are responsible for
serving the Committee were also interviewed. Although not required
under law, the CHRO also served as secretariat to the Legislative
Commission and therefore was able to make information available
concerning its activities.

Finding

It was found during this review that while both groups were
initially quite active, meeting frequently and conducting several
projects to meet their respective statutory mandates, little has
been accomplished in recent years. The Executive Committee has
held a total of ten meetings over the past ten years with the
last occuring in February, 1976 (see Appendix II-1). The Legis-
lative Commission, inoperative since 1971, exists only on paper,
making mandated liaison efforts by the Executive Committee
impossible.



Given the current status of the Executive Committee and the
Legislative Commission, the Legislative Program Review and
Investigations Committee finds that compliance with the intent
of section 4-61b has not been achieved and therefore recommends
the changes discussed below.

Legislative Commission

According to section 2-53a, the Legislative Commission shall
serve permanently between sessions and report to the General
Assembly (in the odd numbered years) results of its study of
matters affecting human rights and opportunities, including
proposed legislation. After eighteen months of study, the
Commission made a report to the 1969 General Assembly which includ-
ed thirty legislative proposals, ten of which were enacted into
law. The Rules of the 1969 session created a joint standing
committee on human rights and opportunities which received the
Commission's proposals. The rules of each subsequent session
have established a standing committee with jurisdiction over all
matters relating to human rights and opportunities. This standing
committee could replace the Legislative Commission and
for all practical purposes appears to satisfy the intent of 2-53a.
It would be unnecessary and duplicative to revive the Legislative
Commission.

Recommendation. Since there has not been compliance with
sections 2-53a through c and the purpose of the Legislative
Commission could be met by the standing committee on human rights
and opportunities, the Legislative Program Review and Investigations
Committee recommends repeal of these sections. The Committee also
recommends the retention of the Committee on Human Rights and
Opportunities in any proposed reorganization of the standing
joint committee structure by the General Assembly. Furthermore,
it is recommended that U4-61b be amended as follows to reflect what
is current practice in terms of executive and legislative coopera-
tion in this area.

Section 4-61b. Executive Committee on human rights
and opportunities. There shall be an executive
committee on human rights and opportunities to con-
sist of the lieutenant governor, the secretary of
state, the treasurer, the comptroller, the attorney
general and not more than fifteen officials of the
executive branch of the state government appointed
by the governor to serve at his pleasure. Said
committee shall serve as liaison between the
[commission created by section 2-53a] LEGISLATIVE
STANDING COMMITTEE ON HUMAN RIGHTS AND OPPORTUNITIES
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and the executive branch of the state government and
shall assure compliance by all agencies of the
executive branch with all statutes, regulations and
executive orders concerning civil and human rights
and opportunities.'?

Executive Committee

While the Executive Committee's meeting schedule and minutes
do not evidence compliance with 4-61b, the Legislative Program
Review and Investigations Committee believes that it would be
inappropriate to recommend termination of the Committee. 1Its
early efforts to promote implementation of Governor Dempsey's
Code of Fair Practices Executive Order through information :
meetings, agency-wide questionnaires and recommendations circulat- ‘
ed for appropriate agency action demonstrate the Committee's :
potential value. The Legislative Program Review and Investigations
Committee recognizes that much of the effectiveness of the Executive
Committee is dependent upon a commitment to the goals of human
rights laws by each member and by the appointing authority, the
Governor. An aggressive commitment to human rights cannot be :
legislated, but the ability of the Executive Committee to meet
its intended purpose can be strengthened.

The Executive Committee can serve to coordinate and facilitate
legislative and executive branch efforts to implement human rights
laws and promote awareness of agency responsibilities under these
laws. The Legislative Program Review and Investigations Committee
believes that compliance with 4-61b can be achieved without grant-
ing the Executive Committee enforcement authority or separate
staffing. This would only serve to duplicate the CHRO's existing
authority and responsibility. If required to meet regularly, and
if provided with additional assistance from CHRO staff, the
Executive Committee should be able to fulfill its statutory
obligation to assure agency compliance with human rights laws.

%
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Recommendation. The Legislative Program Review and Investi-
gations Committee therefore recommends that the Lieutenant Governor
preside as chairman of the Executive Committee which shall be
required by law, to meet at least quarterly.

RIS T s IO L e

It is also suggested that the Executive Committee, with the
assistance of the CHRO and the State Personnel Department, be
required to inform agencies of their responsibilities under the

! proposed deletions are enclosed in brackets; proposed additions

are typed in capital letters.
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Code of Fair Practices and the state Affirmative Action law.

Executive Committee minutes show that the Code has been
reviewed in detail only once since it become law in 1969. Several
sections were reviewed during the 1971 (11/19/77) meeting and the
CHRO was asked to stand ready to meet with a representative of
each state agency to discuss the provisions of the Code. Accord-
ing to CHRO staff, no such meetings have been held since 1971.

The Executive Committee's most recent meeting (2/11/76) focused
on the impact of the state's affirmative action law (Public Act
75-536) on agency personnel practices. No effort was made however
to follow up on conclusions drawn by Executive Committee members.
(Such action, if implemented by the Executive Committee, could
have been viewed as an attempt to assure compliance by state
agencies.) '

If other agency heads had been contacted, information cir-
culated and projects carried out, the Executive Committee could
have done much to prevent confusion and conflict over implemen-
tation of the state's human rights statutes.'!

! Appendix II-2 contains a written response from CHRO relative
to this and other compliance issues.



CHAPTER IIT

ANALYSIS OF STATE AGENCY OPERATIONS FOR NONCOMPLIANCE
WITH C.G.S. 4-61d

Statutory Requirements of Section 4-61d

Section 4-61d of the Code of Fair Practices requires every
state agency to perform all services in a nondiscriminatory manner.
This requirement includes the use of state facilities and agree-
ments or plans to which the state agency becomes a party. Accord-
ing to this section, each state agency is required to "analyze all
of its operations to ascertain possible instances of noncompliance
with the policy of Sections U4-61c to 4-611 inclusive." Sections
4b-61c to 4-611 require nondiscrimination in the following agency
activities:

(1) employment (C.G.S. 4-61c),

(2) services (C.G.S. 4-61d(a)),

(3) contracts (C.G.S. 4-61d(b)),

(4) job placement (C.G.S. U4-61e),

(5) 1licensing (C.G.S. 4-61f),

(6) public accommodations (C.G.S. 4-61g),

(7) educational and vocational programs (C.G.S. 4-61h), and
(8) state benefits (C.G.S. 4-611i).

Cooperation with the Commission on Human Rights and Opportun-
ities (C.G.S. 4-61j), and annual reports to the Governor (4-61k)
are also required.

In addition to the agency operations analysis, section 4-61d
requires each agency "to initiate comprehensive programs to remedy
any defect found to exist."

Finally, subsection (b) requires every contract to which the
state agency is a party to "conform to the intent of section 4-114a,"
which requires that each state contract contain a prescribed non-
discrimination clause. Further, each contractor must provide CHRO
with information (if requested) concerning its employment practices
and procedures.

Section 4-61d (and the entire Code of Fair Practices) is a
very broadly drafted statute. It was intended to be a strong and
affirmative statement of legislative commitment to nondiscrimination
in state employment and services. Section U4-61d states in part,

(a) All services of every state agency shall be
performed without discrimination....No state
facility shall be used in the furtherance of

any discriminatory practices, nor shall any state




agency become a party to any agreement, arrangement,
or plan which has the effect of sanctioning dis-
criminatory practices. Each state agency shall
analyze all of its operations to ascertain possible
instances of noncompliance with the policy of
sections 4-61c to 4-611 inclusive, and shall
initiate comprehensive programs to remedy any
defect found to exist. (b) Every state contract...
shall conform to the intent of section 4-114a
(emphasis added).

On June 15, 1977 the Legislative Program Review and In-
vestigations Committee asked the Commissioners of Transportation,
Labor, and Education to respond to a series of "compliance issues"
framed by the Committee's staff (see Appendix I-5). The Committee
asked the following three questions about compliance activities
required of each agency under section 4-61d:

(1) Does the state agency analyze all of its opera-
tions to ascertain possible instances of non-
compliance with the policy of sections 4-61c to
4-6117

(2) Has any defect been found, and if so, has the
state agency initiated comprehensive programs to
remedy such defect(s)?

(3) Does the agency require every contract for con-
struction, goods or services to contain a non-
discrimination clause as required by section
4-114a of the General Statutes?

In determining compliance with the three requirements listed
above, the Committee reviewed detailed written responses provided
by each agency. 1In addition, staff interviews with agency re-
presentatives were conducted. (Appendix III-1 contains a list
of all interviews conducted by Committee staff during the course
of this investigation.) Because of the difficulty in interpreting
and measuring compliance with such a broad state, the three

general questions above were operationalized into the nine specific
qguestions below:

(1) Whether one or more agency personnel are assigned,
either on a part-time or full-time basis, to assure
that agency responsibilities under the Code are
met;

(2) Whether written directives exist relative to the

agency's analysis of its responsibilities under
the Code;
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(3) Whether each major organizational unit within the
agency is in receipt of such directives; '

(4) Whether the agency analysis addresses the majority
of the ten nondiscrimination responsibilities
assigned by the Code (see p. 9 for listing);

(5) Whether, as a result of such analyses, any com-
pliance reports or statements have been prepared
by any agency officialj;

(6) Whether the agency analyses found any instances
of noncompliance with the Code's provisions;

(7) What comprehensive programs were initiated as a
result of such defects;

(8) What has been the frequency of such written
"analyses" since the Code's enactment in 1969; and

(9) Whether the agency has developed a procedure by
which every contract it enters into contains the
nondiscrimination clause required by section 4-11i4a.

General Findings

Upon reviewing the responses provided by each agency accord-
ing to the evaluation criteria listed above, the Legislative
Program Review and Investigations Committee finds that the
Departments of Transportation, Labor, and Education have not
formally conducted analyses of all (or even major) agency operations
to determine whether discriminatory practices exist. Furthermore,
the Committee finds that the Departments of Transportation, Labor,
and Education have not initiated comprehensive programs to remedy
discriminatory policies or practices which may violate the state
Code of Fair Practices. Finally, the Committee finds that the
Departments of Transportation, Labor, and Education have procedurally
complied with responsibilities for nondiscrimination in contracts
under section 4-61d(b) (see Table III-1 for compliance summary with
section 4-614d).

The Committee found no evidence that any of the three agencies
under review delegated to any staff person the specific respon-
sibility for ensuring compliance or internally disseminating
information concerning the Code of Fair Practices. Nor did any
of the three agencies have any written directives concerning
internal operational "analysis" responsibilities under the Code.
Furthermore, no agency has prepared a compliance report which
describes the results of its analysis or describes those instances

11



Table III-1. Compliance summary of C.G.S. 4-61d.

ISSUE DOT TLABOR EDUCATION

Does the state agency analyze all

of its operations to ascertain possible

instances of noncompliance with the

Code of Fair Practices? No No No

Has their been any defect found,

and if so, has the state agency

initiated comprehensive programs to

remedy such defect(s)? No No No

Does the agency require every

contract for construction, goods

or services to contain a non-

discrimination clause as required

by section U4-114a of the General

Statutes? Yes Yes Yes

" Source: Legislative Program Review and Investigations Committee
staff analysis.

of possible noncompliance with the Code. Finally, since the Code's
enactment in 1969, the responses provided to this Committee (as a
result of this investigation) are the only written evidence of

the agencies conducting nondiscrimination analyses of their oper-
ations. The State Department of Education was the only agency
reviewed which submitted evidence to indicate that its nondis-
crimination efforts include the full range of activities covered
by the Code (section 4-61c to 4-611). While not having analyzed
all of its operations per se, the Department of Education response
specifically addressed its nondiscrimination activities with
regard to: employment (4-61c), contracts (4-61d), job placement
(b-61e), state licensing (4-61f), public accommodations (4-61g),
educational and vocational programs (4-61h), and state benefits
(4-611) .

A detailed analysis of each agency's activities pursuant to
C.G.S. 4-61d is provided below.

Department of Transportation (DOT)

On July 1, 1977, the Committee received a response (see
Appendix III-2) from Transportation Commissioner James F. Shugrue

12



relative to that agency's compliance with section 4-61d of the
State Code of Fair Practices. The Committee notes several deficien-
cies in DOT's response.

First, Committee staff interviewed several DOT staff members
of the Bureau of Planning and Research and found no individual
who, at any time, had had responsibility for assuring compliance
with the Code of Fair Practices. Many of the nondiscrimination
activities performed by the Bureau are undertaken in response
to federal civil rights statutes, regulations or executive orders.
These federal compliance activities generally relate to two
provisions of the state Code: contract services (4-61d(b)), and
employment opportunity (4-61c). They do not address the full range
of nondiscriminatory practices required by the state Code (i.e.,
state benefits, licensing, job placement, state services, etc.).

Second, DOT's Bureau of Planning and Research Civil Rights
Specialist mentioned in its response is a proposed federal position.
No compliance activity has been undertaken to date under this
position. More importantly, the position's objective is to
"insure that the basic philosophy of Title VI and VII' are adhered
to." Unless the duties and responsibilities for this proposed
position are changed, it cannot be considered a compliance
activity under the State Code of Fair Practices.

Third, DOT refers the Committee to the nondiscrimination
activities it requires of Regional Planning Agencies through
their participation in the transportation planning process. The
subject of this program is "Title VI Civil Rights Program Activi-
ties."  DOT does not analyze such operations to ascertain possible
instances of noncompliance with the Connecticut Code of Fair
Practices.

Finally, many of DOT's major agency operations are not re-
viewed for compliance with the Code. DOT's response is limited
to nondiscrimination activities in its Bureau of Planning and
Research and the Affirmative Action Office within the Bureau of
Administration. No documentation was presented describing non-
discrimination analyses for such major DOT operations as the
Bureau of Highways, the Bureau of Public Transportation, the
Bureau of Aeronautics, or the Bureau of Waterways.

In addition to analyzing all of its operations to determine
compliance with each section of the Code, section 4-61d also

! See p. 18 of this report for a comparison of these federal
statutes to the State Code of Fair Practices.
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requires each agency to "initiate comprehensive programs" to remedy
any discriminatory policy or activity found to exist. DOT presents
no evidence to indicate that the programs listed (Minority Business
Enterprizes, A-76 Affirmative Action Requirements, R-T-P Incorporat-
ed Training Program) were initiated to correct deficiencies found

to exist under the State Code of Fair Practices. These programs
deal almost exclusively with contract programs and employment
practices. Much of the agency's responsibilities under the Code
remain unaddressed (i.e., public accommodations, licensing, ser-
vices) .

The final compliance activity required under section 4-61d
is that the agency provide a nondiscrimination clause (as described
by section 4-114a) in each contract to which the agency is a
party. DOT has supplied the Committee with documentation indicat-
ing that such a nondiscrimination clause is contained in all
agency agreements, personnel service agreements, contracts and
purchase requisitions.

Beyond assuring that all contracts contain the nondiscrimina-
tion clause, DOT is the only agency reviewed which has developed
a contract reporting and monitoring system. It should be emphasized
that this Committee finding relates solely to the procedural
issue of department contracts containing the nondiscrimination
clause. No evaluation was made as to the effectiveness of DOT's
Contract Compliance Unit.'!

Department of Labor (DOL)

On July 8, 1977, the Committee received a response (see
Appendix III-3) from the Labor Commissioner Frank Santaguida
concerning that agency's compliance with section 4-61d of the
State Code of Fair Practices. 1In addition, the Committee had
earlier received (on May 18) a more detailed response (see
Appendix III-4) from Frank R. Bochniewicz, DOL's liaison to the
Committee. The Committee notes several deficiencies in DOL's pre-
pared responses.

DOL responded to the Committee's "compliance questions" by
describing several major nondiscrimination activities. The first
deals with "procedures undertaken in reviewing personnel practices."
This type of activity and analysis place the agency in compliance
with its employment practices responsibilities under the Code of
Fair Practices, section 4-61c. However, the Code requires an

! This unit is designed to assure that contractors fulfill their

nondiscrimination obligations under federal and state law. During
the last two fiscal years, DOT has conducted 60 compliance re-
views involving 46 contractors. All 46 contractors were found

to be in compliance. -
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analysis of all agency operations to ascertain possible instances
of noncompliance with the policy provisions of sections 4-61c to
4-611 inclusive. DOL did not address the full range of nondis-
criminatory practices required by the Code (i.e., licensing, state
benefits, educational and vocational programs, state services).

Second, many of DOL's major agency operations are not re-
viewed for compliance with the Code. No documentation was pre-
sented describing nondiscrimination analyses of the following
major DOL operations: Research, Office of Manpower Planning,
Minimum Wage Division, and OSHA - Factory Inspection.

Third, DOL describes (in both responses) its periodic
"Compliance Reviews"® of local office operations. This type of
activity deals with some of the responsibilities under the State
Code. The federal government requires DOL to maintain a staff
of Equal Employment Opportunity Representatives who are responsible
for conducting federal compliance reviews of local office
operations. The purpose of such reviews is:

To ascertain the extent to which the [Bridgeport]
Local Connecticut State Employment Service office
is in compliance with Titles VI and VII of the
Civil Rights Act of 1964 and the 1972 Amendment,
The Age Discrimination in Employment Act of 1967,
The Equal Pay Act of 1963, The Commissioner's
Assurance of Compliance, Title 29, Part 31 of the
Secretary's Code of Federal Regulations, Section
1313, Part ITI of the FS Manual (Section 1294,
Part II, U.S. Manual) and to review efforts by
the local office staff to promote equal employ-
ment opportunities throughout all Manpower
programs and the concept of Affirmative Action.!

No mention is made in DOL's response that these compliance
activities are designed to implement the State Code of Fair
Practices. When interviewed by Committee staff, the Equal
Employment Opportunity representative stated that she "assumed"
that the federal requirements of Titles VI and VII were similar
to those under the state Code. However, the groups protected
under these statutes are not as broad as those protected by the
state Code. 1In addition, Titles VI and VII do not govern the
full range of nondiscrimination activities required under the
state Code (such as, state benefits, services, educational and
vocational programs, public accommodations).

! DOL, Bridgeport Office Compliance Report, July 21, 1976.
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Finally, DOL's May 18 response concludes by stating that all
local office staff have received training or retraining in pro-
tective legislation and associated legal responsibilities.
However, the Committee's staff reviewed two documents which re-
veal DOL's failure to comply with its responsibilities under the
State Code of Fair Practices. One memo from the Assistant
Personnel Director of DOL contained information relative to
"Required Civil Rights Documents." These documents are main-
tained in each DOL office. Upon reviewing these documents,
Committee staff found no document concerning the agency's res-
ponsibilities under the Code of Fair Practices. A second memo
contained in this packet was issued from the Director of the
Connecticut State Employment Service. This memo (entitled,
"Civil Rights Documents Required to Be on Hand") also made no
reference to responsibilities under the State Code of Fair
Practices.

In addition to analyzing all of its operations to determine
compliance with each section of the Code, section 4-61d also
requires each agency to "initiate comprehensive programs" to
remedy any discriminatory policy or activity found to exist.

DOL presents no evidence to indicate that the single program
listed (Pre-Professional Career Ladder for Aides I, II, III) was
initiated in response to deficiencies found to exist under the
State Code of Fair Practices. This program deals with only one
provision (section 4-61c) of the Code and only addresses the
agency's employment responsibilities.

The final compliance activity required under section 4-61d
is that the agency provide a nondiscrimination clause (as describ-
ed by section 4-114a) in each contract to which the agency is a
party. DOL has supplied the Committee with documentation indicat-
- ing that such a nondiscrimination clause is contained in each
agency contract or agreement.

In 1971, Governor Meskill issued Executive Order No. 3 which
was intended to be an enforcement mechanism for 4-61d(b) of the
Code and section 4-114a of the General Statutes. This executive
order requires all parties bidding for a contract with any state
agency to submit to the Department of Labor, prior to a contract
award, information concerning the contractor's minority recruit-
ment methods and a statistical breakdown by race of current
employees (E.O. 3-1 form). The Order also gives the Labor
Commissioner the authority to cancel, terminate or suspend any
contract (with any state agency) for failure of the contractor
to comply with the nondiscrimination provisions of the contract.

The Committee's staff interviewed Deputy Commissioner of

Labor, Peter Reilly, who serves as the administrator of this
program. According to Commissioner Reilly, an undetermined number
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of contractors have had their contracts rejected by individual
agencies for failing to submit the required information. However,
no contractor has ever been sanctioned directly by the State
Labor Department. In addition, the Department has never held an
investigative hearing to determine substantive violations of the
Executive Order.

Department of Education

On June 24, 1977, the Committee received a response (see
Appendix III-5) from Education Commissioner Mark R. Shedd relative
to that agency's compliance with section 4-61d of the State Code
of Fair Practices. Unlike the two other agencies investigated,
Education has provided evidence which indicates that its non-
discrimination efforts extend beyond employment practices and
contracts.

Section 4-61d requires every agency to "analyze all of its
operations to ascertain possible instances of noncompliance" with
each section of the Code. While Education has not conducted such
an analysis! per se, it was the only agency which addressed its
various activities as compliance under each section of the Code
of Fair Practices in its response to the Committee's ingquiry.

For example, equal employment practices (C.G.S. U4-61c) are covered
by the agency's Affirmative Action Plan; potential violations of
the Public Accommodations Act (C.G.S. U4-61g) are reviewed in terms
of the Mystic Oral School; nondiscrimination in educational/voca-
tional programs (4-61h) are addressed by the Department's Master
Plan; and nondiscrimination in state benefits is reviewed by re-
quiring an Affadavit of Federal and State Grants. However, a

mere statement that "all board services are performed without
discrimination" is conclusionary and is not evidence that an
effective analysis was in fact performed on all agency services.

In addition to analyzing all of its operations to determine
compliance with each section of the Code, section 4-61d requires
each agency to "initiate comprehensive programs" to remedy any
discriminatory policy or activity found to exist. Education pre-
sents no evidence to indicate that the programs listed (in-service
training program, memoranda, policies and practices to local

! Legislative Program Review and Investigations Committee staff
interviews revealed that the Code of Fair Practices compliance
analysis submitted by the Department of Education was prepared
in response to the Committee's request and that such analysis
(as required by the Code since 1969) did not exist prior to this
investigation.
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education agencies) were initiated in response to deficiencies
found to exist under the State Code of Fair Practices. These
programs deal almost exclusively with affirmative action and
employment practices. Many of the agency's nondiscrimination
responsibilities under the Code remain unaddressed (services,
licensing, etc.).

The final compliance activity required under section 4-61d
is that the agency provide a nondiscrimination clause (as describ-
ed by section 4-114a) in each contract to which the agency is a
party. Based upon the contract review conducted, the Committee
found that the Department of Education had procedurally complied
with its contract responsibilities under this section. 1In
addition, the Department notifies vendors of their nondiscrimina-~
tion responsibilities under Executive Orders No. 3 and No. 17.
All vendors and contractors are also required to report minority
workforce data to the State Department of Labor (see analysis
supra p. 16).

Problems in Implementation

This investigation revealed several reasons why the Code of
Fair Practices has nct been satisfactorily implemented by the
three agencies reviewed.'

Federal monitoring. First, the Departments of Transportation,
Labor and Education receive considerable federal financial assis-
tance, subjecting them to monitoring under federal nondiscrimina-
tion statutes, Titles VI and VII. While many agency administrators
may believe they are meeting their civil rights responsibilities
and may cite their federal compliance activities under Titles VI
and VII, the groups protected by these statutes do not include all
of the protected classes (e.g. age, ancestry, and physical dis-
ability) under the state Code.? Furthermore, Titles VI and VII
do not require the in depth analysis of agency operations required

! According to CHRO, there is "probably no" state agency which has
conducted the type of internal nondiscrimination evaluation des-
cribed by section 4-61d.

However, other federal statutes and regulations directly address
the state protected classes not covered by Titles VI and VII
(age and physical disability). For example, age and physical
disability discrimination is addressed by the 1967 Age Discri-
mination Act and the Rehabilitation Act of 1973. 1In addition,
HEW and the Department of Labor have adopted guidelines for

{(footnote continued on p. 19)
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by the Code of Fair Practices. Table III-2 compares the protected
classes enumerated under the Code of Fair Practices, Federal Title
VI and Federal Title VII.

Table III-2. Comparison of protected classes.

Title VI Title VII

Protected Code of Fair (Federal financial (fair employ-
Class Practices participation) ment practices)
race X X X
color X X X
religion X X
sex X X
age X
national origin X X X
ancestry X
physical disabil-

ity X

Source: Legislative Program Review and Investigations Committee
staff analysis.

Title VI of the Civil Rights Act of 1964 prohibits discrimi-
nation in any program receiving federal financial assistance
through any grant, loan, or contract. The federal granting agency
may refuse financial assistance or terminate programs where dis-
criminatory practices are found.

Title VII of the Civil Rights Act of 1964 requires employers,
labor unions, and employment agencies to "treat all persons without

2 (footnote ? from p. 18, continued) nondiscrimination on the

basis of physical disability. Finally, the federal definition
of national origin has been interpreted to include discrimination
based upon ancestry. Clearly, the State Code of Fair Practices
provides for a uniform description of protected groups. Appendix
III-6 contains a bibliography of constitutional, statutory, and
case law which addresses all state and federal protected classes.
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regard to their race, color, religion, sex or national origin."
Unlawful employment practices include discrimination in hiring,
job assignment, training, promotion and firing.

Lack of effective grievance procedure. A second reason for
noncompliance is the fact that there has not been an effective
grievance procedure available under the state Code. Under current
law, "any person claiming to be aggrieved by a violation of any
provision" of the Code of Fair Practices was required to "petition
the Court of Common Pleas for appropriate relief." Since 1969,
only one case has been filed under this enforcement provision.
That suit was dismissed on procedural grounds because the
plaintiffs failed to prove "aggrievement” under the statute.

As a result of the difficulty in obtaining direct enforcement of
the Code, citizen and community groups have directed their legal
efforts under other federal and state statutes.

In response to this problem, the 1977 session of the General
Assembly enacted Public Act 551 (effective October 1, 1977) which
authorizes the Commission on Human Rights and Opportunities to
receive and initiate complaints alleging violations of the State
Code of Fair Practices. If a meaningful enforcement and educational
program is implemented by CHRO, the Committee believes that state
agencies will soon begin to address their specific responsibilities
under the Code.

Vague and broad statute. A third reason for noncompliance
with the Code is the lack of specificity in the statutory language.
During this investigation, several agency officials expressed
concern that "no guidelines or regulations" have been issued under
the Code. As a result, some officials are unable to determine
what is reguired of them. For example, no mention is made as to
the freguency of the agency internal evaluation required under
section #-61d. Nor do specific guidelines exist relative to the
elements to be contained in the annual reports to the Governor.

Chapter VI of this report contains a recommendation that the
Commission on Human Rights and Opportunities develop affirmative
action regulations which specifically address each agency's res-
ponsibilities under the Code of Fair Practices, as well as section
4~61s. CHRO will then regulate, review, monitor, and enforce
agency compliance under these sections of the states civil rights
laws.

Employment and services. Finally, most agencies view com-
pliance with the Code of Fair Practices in terms of their
affirmative action and equal employment opportunity programs.

The Code requires nondiscrimination in employment and services.
Section 4-61d requires each agency to conduct its own nondiscrimi-
nation "analysis"™ of all agency operations. According to CHRO,
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no state agency has conducted the type and scope of analysis re-
quired of section 4-61d. A recent federal Civil Service study of
nine federal agencies "disclosed that none had conducted an in-
depth, agency-wide review or evaluation of their discrimination
complaint systems.1 (Emphasis added.) The Committee concurs

with the U.S. Comptroller General that a nondiscrimination analysis,
to be meaningful, "must be of sufficient depth to determine the
effectiveness, adequacy and costs" of the agency's nondiscrimination
activities.

This investigation also revealed a duplication of effort in
the enforcement of the nondiscrimination clause required in all
state contracts.

The Department of Transportation's Office of Contract Com-
pliance Coordinator is responsible "for assuring that all federal
and state regulations relating to Equal Employment Opportunity
and Title VI of the Civil Rights Act of 1964 are complied with as
they pertain to the Department of Transportation's external con-
tract program."

In addition, every state contract is subject to the provisions
of Executive Order No. 3 issued by Governor Meskill in 1971. As
such, any contract "may be cancelled, terminated or suspended by
the State Labor Commissioner for violation of or noncompliance
with" the Executive Order or any state or federal law concerning
nondiscrimination.

Finally, every contractor must agree that it will not dis-
criminate against any protected class in the performance of its
contract obligations. Section 4-114a requires each contractor
to "provide the Commission on Human Rights and Opportunities with
such information requested by the Commission concerning the em-
ployment practices and procedures of the contractor."”

During the 1977 session, the Joint Committee on Human Rights
and Opportunities drafted legislation (HB 5945) entitled, "An Act
Concerning Equal Employment Contract Compliance." The bill was
not reported out of Committee. Rather, the Committee decided to
undertake an interim study of contract compliance activities.
House Bill 5945 would have required the Commission on Human Rights

! Comptroller General of the United States, System for Processing
Individual Equal Employment Opportunity Complaints: Improve-
ments Needed, April 8, 1977. p. 58.
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and Opportunities to formally implement a comprehensive contract
compliance program. Under this proposal, CHRO would become an
enforcement agency for all state agency contracts.

The Legislative Program Review and Investigations Committee
endorses legislation which would systematically and uniformly:
(1) require equal employment provisions in each contract
to which the state is a party; (2) secure the participation of all
state government contractors in equal employment programs;
(3) provide sanctions for breaches of any equal employment con-
tractual commitment; and (4) mandate contract compliance enforce-
ment by a single state agency (the Commission on Human Rights and
Opportunities).
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CHAPTER IV

COOPERATION WITH THE COMMISSION ON HUMAN RIGHTS AND OPPORTUNITIES
(C.G.S. u4-613) '

Statutory Requirements

This section requires all state agencies to cooperate with the
Commission on Human Rights and Opportunities in its enforcement and
educational programs. The Committee reviewed compliance activity
in two areas: first, does the state agency comply with requests
for information from CHRO and second, does the state agency con-
sider the recommendations of CHRO.

A finding of compliance or noncompliance in this area necessar-
ily requires an evaluation of information provided by the agencies
and the Commission on Human Rights and Opportunities. The Committee
asked three basic questions in attempting to make such an evaluation:

(1) Did the agency participate in an affirmative action
educational program (seminar) conducted by CHRO on
February 10, 19772

(2) Does the agency consider CHRO affirmative action plan
recommendations?

(3) Does the agency submit to CHRO a civil rights impact
questionnaire on federal grant applications as required
by the Office of Management and Budget Circular A-95?

Table IV-1 (p. 24) contains a compliance summary of section
4-61j by each of the three agencies investigated.

Educational Program

On February 10, 1977 the Commission on Human Rights and
Opportunities held a training seminar on agency responsibilities
under the state's affirmative action law (C.G.S. U4-61s). The day
long seminar addressed the responsibilities of agency heads and
presented an overview of elements contained in affirmative action
plans. Considerable emphasis was given to conducting workforce
utilization analysis and defining goals and timetables for affir-
mative action implementation. Section 4-613j requires each agency
to cooperate with CHRO in its educational programs.

Approximately sixty agency officials representing forty-three
agencies attended this educational seminar. Included in this
group were six agency heads. The Departments of Transportation
and Labor were among only six state agencies represented by as
many as three agency officials each. The Department of Education
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Table IV-1. Summary of compliance with C.G.S. 4-617.

_ Department of Department of Department of
" Issue Transportation Labor Fducation

id the agency participate

n CHRO educational program

seminar) of February 10,

9777 Yes Yes Yes

oes the agency consider CHRO
ffirmative action plan re-
ommendations? Yes Yes Yes

oes the agency submit to CHRO

civil rights impact questionnaire

s required by Office of Management

nd Budget Circular A-95? Yes! Yes N/A

Since May 24, 1976, see analysis pp. 27-29.

ource: Legislative Program Review and Investigations Committee
staff analysis. ‘

as represented by one agency official. The Legislative Program
eview and Investigations Committee finds that the Departments of
ransportation, Labor and Education have cooperated with CHRO's
ducational program of February 10, 1977 as required by section
-617.

ffirmative Action Recommendations

A second compliance issue required under section 4-61]j is
hat every state agency "consider"? the recommendations made by
HRO with regard to implementing the state's r 1discrimination
slicies. Under the state's affirmative actior .aw, CHRO reviews
nd evaluates each agency's affirmative action .an. Once the

Since compliance with the word "consider" is .fficult to measure,
it would be very useful if the Human Rights and Opportunities
Committee proposed an amendment to C.G.S. 4-61j substituting more
precise language.
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review is completed, CHRO makes detailed findings on each plan
submitted and issues recommendations for correcting deficiencies
cited. The agency is expected to correct these deficiencies by

the next semi-annual filing period.

An analysis of each agency's compliance with section 4-61j
in considering CHRO's recommendations is presented below.

Department of Transportation

DOT's first affirmative action plan (May 1, 1976 filing)
failed to include seventeen affirmative action subject areas as
required by State Personnel Guidelines and the CHRO checklist.
These deficiencies and recommendations for corrective action were
cited by CHRO on August 5, 1976. DOT's second affirmative action
plan (September 1, 1976 filing), failed to address six of these
seventeen affirmative action subject areas. CHRO recommended that
the six remaining areas be addressed in the Department's current
(March 1, 1977 filing) affirmative action plan. The current DOT
plan failed to address two of the remaining affirmative action
subject areas. Although DOT has not corrected all seventeen de-
ficiencies cited in its first affirmative action plan, the
ILegislative Program Review and Investigations Committee finds
sufficient evidence to indicate that DOT has considered CHRO
recommendations as required by section 4-617.

Department of Labor

The Department of Labor submits two affirmative action plans
to the Commission on Human Rights and Opportunities. The first
covers the Employment Security Division (ESD) employees who are
100% federally funded. The second plan relates to general fund
(GF) employees who are primarily state funded. The Commissioner
of Labor has final responsibility for the development of and
compliance with both affirmative action plans.

The Employment Security Division's first affirmative action
plan (May 1, 1976 filing) failed to address eleven subject areas
as required by State Personnel Guidelines and the CHRO checklist.
These deficiencies and recommendations for corrective action were

cited by CHRO on August 10, 1976. ESD's second affirmative action

plan (September 1, 1976), failed to address seven of these eleven
affirmative action subject areas. The seven remaining areas were

recommended to be addressed in the Division's current (March 1, 1977

filing) affirmative action plan. The current ESD plan adequately
addressed these remaining seven affirmative action subject areas.

The General Fund's first affirmative action plan (May 1, 1976

filing) failed to address thirty-eight subject areas required by
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State Personnel Guidelines and the CHRO checklist. These de-
ficiencies and recommendations for corrective action were cited

by CHRO on August 9, 1976. The General Fund did not submit an
affirmative action plan (see p. 52) for the (second) September 1,
1976 filing period. The General Fund's current (March 1, 1977
filing) affirmative action plan again failed to address all
thirty-eight affirmative action subject area deficiencies. CHRO's
review states in part: "the present plan of the General Fund
section of the Labor Department is hardly different from that
submitted in April 1976." CHRO concluded that the plan was
prepared with "intransigent disregard of the guidelines and the
recommendations made by the Commission.” 1In reviewing the De-
partment of Labor's Employment Security Division affirmative
action plans the Legislative Program Review and Investigations
Committee finds that the Department has considered CHRO recommenda-
tions as required by section 4-61j. However, the Committee further
finds that the Department has failed to consider CHRO recommenda-
tions when preparing its General Fund affirmative action plan.

The Committee notes that subsequent to the submission of the two
General Fund plans, the Department of Labor and CHRO have agreed
that a single affirmative action plan will be submitted covering
all DOL employees beginning September 1, 1977.

Department of Education

The Department of Education's first affirmative action plan
(May 1, 1976 filing) failed to address sixteen subject areas as
required by State Personnel Guidelines and the CHRO checklist.
These deficiencies and recommendations for corrective action were
cited by CHRO on July 21, 1976. Education's second affirmative
action plan (September 1, 1976) adequately addressed each of
these sixteen affirmative action subject areas. Education was the
only Department reviewed which corrected all affirmative action
deficiencies by the second plan filing period. The Legislative
Program Review and Investigations Committee finds that the
Education Department has considered CHRO recommendations as
required by section 4-617.

A-95 Review Questionnaires

Section U4-61j also requires each agency to "comply with the
commissions's request for information concerning practices in=-
consistent with the state policy against discrimination." The
most obvious opportunity for CHRO to request such nondiscrimina-
tion information from state agencies is during the "A-95 Review
Process." Since 1972 CHRO has been the state's civil rights
review agency under the federal Office of Management and Budget
Circular No. A-95. Through this process CHRO is given the
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opportunity to review for civil rights impact certain state agency
projects that are seeking federal financial assistance.!

Once CHRO receives an application from the state clearinghouse
(Office of Intergovernmental Programs) for a proposed project, it
has twenty days in which to conduct a civil rights impact review.
Each project applicant is requested to complete a Civil Rights
Impact/Implications questionnaire. Upon receipt, CHRO evaluates
the information relative to: (1) the applicant's equal employment
opportunity practices, (2) the benefit to and input provided by
minorities, and (3) the project's anticipated effect upon minority
employment patterns. In reviewing a project the Commission may:

(1) make no comment (no evaluation),

(2) make a review comment (favorable or unfavorable), or

(3) request a delay of the project's certification, subject
to receipt of additional information.

The state clearinghouse, the federal funding agency and the
state applicant receive a copy of CHRO's evaluation and recommenda-
tions. However, according to CHRO, certain state and federal
agencies are more "responsive" than others to the "spirit and letter"
of civil rights legislation. The federal agency, at its discretion,
may withold federal funding pending a resolution of CHRO's civil
rights impact comments. CHRO believes that the A-95 review
process "has promoted greater accountability to civil rights laws
and civil rights concerns among federal grant applicants in the
State of Connecticut."

During FY 1975-76, CHRO reviewed over six hundred A-95 appli-
cations which were received from the state clearinghouse. Approxi-
mately 17% of these applications involved the State Department of
Transportation.

Department of Transportation

In July 1975, CHRO, in cooperation with DOT's Bureau of Plann-
ing and Research, drafted an alternative Civil Rights Impact
questionnaire more suited to an assessment of transportation
related projects. All agencies, other than DOT, continue to submit
the standard questionnaire.

Subsequently, the Federal Office of Management and Budget
granted waivers from the A-95 review process to eleven "non-major"

! Title VI of the 1964 Civil Rights Act mandates nondiscrimination

by all federally financed project recipients. The A-95 review
process is intended to implement that Act.

27

R AT

T RS

[

i



transportation projects (e.g., traffic control signs and markings;
highway lighting). On January 20, 1976, the State Department of
Transportation requested an additional fourteen waivers for so
called "non-major actions" (e.g., construction of bus shelters,
commuter parking facilities).

Several months later (May 11, 1976) CHRO Director Arthur
Green submitted a letter to DOT Commissioner James Shugrue which

stated in part: "For a period of time, the Commission experienced
great difficulty in obtaining questionnaire responses from the
Department....the Commission has held twenty-seven! transportation

projects in a suspended state for over six months, in some cases
almost a year, despite our standard practice of closing out
project files which have no applicant response, within sixty days
of the A-95 review deadline."

On the same date, CHRO notified the state clearinghouse
director (Office of Intergovernmental Programs) that it would
close its files on these twenty-seven transportation projects
since DOT had failed to submit the civil rights impact data. CHRO
concluded that DOT "had failed to be accountable" to the A-95
review process.

Commissioner Shugrue responded to CHRO on May 18, 1976, stat-
ing that civil rights data should be provided to CHRO "for any
project which will have a significant effect upon protected
classes." The Commissioner went on to state that many DOT pro-
jects have "little or no effect" on protected classes. Finally,
the Commissioner concluded that a meeting would be arranged to
"resolve the types of projects to be exempted.”

As a result of a meeting held on May 24, CHRO agreed three
days later to forego the use of a standard A-95 civil rights impact
questionnaire in reviewing transportation projects...." Instead
CHRO "would continue to make review comments on transportation
projects...with the understanding that the Department of Trans-
portation will incorporate and/or consider the civil rights
concerns at the Environmental Impact Statement preparation stage,
or other appropriate stage." CHRO cautioned that the "mutual
decision to proceed in the manner outlined above in no way impedes"
the A-95 process function. CHRO Director Green concluded that
"the Commission is of the opinion that no transportation project

! DOT believes that eight of these projects were exempted from

review and that one had been cancelled; therefore, the "actual
number of questionnaires outstanding was 18."
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should be exempted from examination of its civil rights impact.
The very topic--civil rights--does not lend itself to exemption,

no less abrdigement."

On the same day (May 27) that CHRO objected to exemption
from the A-95 review process, DOT received notification from the
Office of Intergovernmental Programs that its request of fourteen
waivers (January 26) for so called "Non major Actions" was denied.
Based upon DOT's failure to submit twenty-seven requested civil
rights impact questionnaires, the Legislative Program Review and
Investigations Committee finds that the Department of Transporta-
tion failed to provide (during 1975-76) requested information to
the Commission on Human Rights and Opportunities as required by
section 4-61j of the General Statutes.

According to DOT, "as a result of accommodations on both
sides, an effective system for responding to A-95°'s has been
devised and has been working smoothly since May 1976." CHRO is
of the opinion that a compromise was reached in order to get DOT

"substantively" involved in meeting its civil rights responsibilities.

Between April 1976 and May 1977, DOT submitted 101 A-95 project
applications for review. CHRO requested delay on one of these
projects and conducted 44 formal reviews. The remaining 56 appli-
cations received "no comment" from CHRO. Since the meeting on
May 24, 1976 between DOT and CHRO, DOT has provided CHRO with
requested information as required by section 4-61j.

Department of Labor

The Committee found no evidence to indicate that the Depart-
ment of Labor had failed to submit requested civil rights impact
questionnaires to CHRO, although few DOL projects are required
to undergo A-95 civil rights review. Further, the Committee notes
at least one instance of voluntary cooperation between DOL and
CHRO. On May 18, 1977 the Executive Director of the Office of
Employment and Training requested a meeting with CHRO representa-
tives "to establish a line of communication and coordination"
relative to the CHRO civil rights review process.

Department of Education

According to the Office of Intergovernmental Programs (OIP)
the type of grant applications submitted to date by the Department
of Education are not subject to A-95 (Part I) review. The A-95
review process is limited to 235 specified grant programs which
require a review by OIP, including a CHRO civil rights impact
assessment. However, many education grants are covered by A-95
(Part III), Federal Management Circulars 74-4 and 74-7, and
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Treasury Circular 1082. Grant applications submitted under these
circulars do not require a civil rights impact evaluation. These
project applications are reviewed by OIP for budgetary and program
costs purposes only. The Legislative Program Review and Investi-
gations Committee therefore makes no finding relative to the
Department of Education's cooperation with CHRO under the A-95
planning and review process.
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CHAPTER V

ANNUAL REPORTS TO THE GOVERNOR
(C.G.S. 4-61k)

Under section 4-61k of the Code, all State agencies are re-
guired to describe in their annual reports to the Governor (man-
dated by C.G.S. 4-60), the internal and external activities under-
taken to effectuate the Code of Fair Practices. Strictly inter-
preted, U4-61k requires specific reference (within the annual
report) to C.G.S. sections U4-61c through 1 (or to the term "Code
of Fair Practices") and to nondiscriminatory activities undertaken
in the following areas:

(1) equal employment practices, job placement and educa-
tional and vocational programs;

(2) agency operations including services, contracts, state
benefits, state licensing, and public accommodations;
and

(3) the CHRO's enforcement and educational programs, in-
formation requests and recommendations.

It is also reasonable to interpret 4-61k from a broader view
and consider agency reports that cite activities related to the
intent of the Code (nondiscrimination in state employment and
services) to be in compliance with this section. References to
affirmative action, equal employment opportunity, contract com-
pliance reviews, hiring members of protected groups, and des-
criptions of services and programs directed toward minorities,
women and handicapped would satisfy this interpretation of com-
pliance.

To determine compliance, either strict or general, the three
agencies' annual reports for fiscal years 1970-71 through 1975-76
were reviewed. The reports submitted by the agencies and the
versions published in the "Digest of Connecticut Administrative
Reports to the Governor" were compared to ensure that references
to the Code or relevant activities had not been edited out by
the state supervisor of publications. Staff could find no in-
stance in which items relevant to this investigation had been
edited from a submitted report. 1In addition, all 109 agency
reports contained in the 1975-76 "Digest" were examined for
specific reference to the Code of Fair Practices to determine
how well agencies strictly complied with this requirement.

Only thirty (less than one-third) of the agency annual reports
in 1975-76 contained a specific reference (cited one or more
sections of the Code or the Code itself). Seventy-nine agency

[N

31



reports failed to contain any reference to the Code of Fair
Practices. Of those citing the Code, few reported, in detail,
activities, either internal or external, specifically undertaken
to effectuate the Code.

Table V-1 (see p. 33) summarizes the findings of the Committee's
review of the annual reports of Labor, Education and Transportation
in terms of specific and general compliance with section 4-61k.

Only the State Labor Department in 1971-72 included specific
reference to the Code of Fair Practices in its annual report. In
recent years none of the agencies under review have strictly com-
plied with 4-61k. All, however, have included on an annual basis,
references to the types of activities that can be considered
effectuating the Code's intent.

The Departments of Education and Transportation also indi-
cated in written responses to compliance questions from this
Committee that activities to effectuate the Code were included
in their annual reports. The Department of Transportation cited
as examples, references made to its Affirmative Action Officer
(internal) and to the activities of its Contract Compliance
Section (external). Education stated that its annual report
addresses activities between the State Board of Education and
CHRO as well as the Personnel Department and local education
agencies (external activities) and efforts to eliminate discri-
mination (affirmative action, etc.) were covered further in its
annual "Evaluations and Reports" to the General Assembly.

The Committee noted that the Labor Department describes in
its annual reports, affirmative action progress, its Employment
Service programs for those with special needs and increasing
minority and female participation in the programs and staffing of
the Apprentice Training Division.

The Committee would agree that the activities cited by the

agencies and those noted in its own review are consistent with the
intent of the Code although the Code itself is not mentioned.
None of the agencies however, address all applicable aspects of
the Code nor do any report in a comprehensive manner the results
of an anlysis of all agency operations to ensure compliance with
the policy of the Code (see 4-614d).

The Legislative Program Review and Investigations Committee
finds that the annual reports of the Departments of Transportation,
Labor and Education do not demonstrate an awareness of the Code's
intent or the agencies' responsibilities to meet its requirements.

All agencies were notified in a memo from the State supervisor
of publications dated July 6, 1976, (see Appendix V-1) of their
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Table V-1. Compliance with section 4-61k.

1971-72 1972-73 1973-74 1974-75 1975-76
ED DOL DOT ED DOL DOT ED DOL DOT ED DOL DOT ED DOL DOT

Specific reference to Code
(cite Code by name or
statute sections) o x 0 0 O O O O O o o o o0 o0 o0

Activities undertaken
(give examples) 0o x 0 0 0 O O o o O0O o o o0 o0 o0

Internal (examples:
recruiting, hiring,
promotion, training
re: protected groups) 0o x 0 0 o o O O O o o0 o o0 o0 o

External (examples: con-
tracts, services, programs,
benefits, grants) 0O x 0 0O o O o o0 o 0O 0 O O o0 O

General reference to acti-
vities related to Code X 0 X X X X X X X X X X X X X

Internal (examples: EEO,
AA, employment matters
re: protected groups) 0 00X 0O X 0O X 0 X 0 X X X X X

External (examples: con-

tract compliance, special

services re: protected

groups, contact with

CHRO) X 0 X X X X X X X X X X X X X

Note: Under internal, external, X J'_ndic:?ltes one or more of examples cited or
described in agency's report. 0 indicates no examples cited.

Source: Legislative Program Review and Investigations Committee staff analysis.
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responsibility to comply with 4-61k. This was the first time the
provisions of this section were included in the formal annual
report notice. This notification has again been included in the
current (1977) annual report notice (see Appendix V=2).

Despite what, in the Committee's opinion, consitutes adequate
notification, less than one-third of all reporting agencies (and
.none of those under review) specifically addressed at least one
section of the Code.

Exerpts from the CHRO and Seaside Regional Center (1975-76
annual reports) are reprinted in Appendix V-3 as examples of
satisfactory compliance with 4-61k. Both examples demonstrate
a conscious effort to comply with the intent of the Code and to
describe affirmative action and equal opportunity activities in a
public document. While the conclusions drawn by these agencies
could be challenged, they appear to be the result of an internal
evaluation of efforts to eliminate discrimination in employment
and services.

To assure compliance with 4-61k by all agencies, including
those under review, the Legislative Program Review and Investiga-
tions Committee recommends that the Governor direct the state
supervisor of publications to include on the annual report forms
(as well as the cover letter) sent to all budgeted agencies,
notice of the reguirements of 4-61k. The Committee further re-
commends that all agency annual reports be submitted to the
Commission on Human Rights and Opportunities for review of
compliance with the Code of Fair Practices.
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CHAPTER VI

AFFIRMATIVE ACTION IN CONNECTICUT STATE GOVERNMENT
(C.G.S. U-61s)

Background

In 1975 the General Assembly enacted Public Act 536 (C.G.S.
4-61s) which requires each state agency to develop, in cooperation
with the Personnel Department, an Affirmative Action Plan (AAP)
to promote equal employment opportunity and to comply with all
responsibilities under the Code of Fair Practices.

Because state government is the second largest employer in
Connecticut, the provisions of this statute have great potential
for benefiting the state's minorities and women. The three state
agencies investigated employ over 8,000 persons or nearly 20% of
the state government workforce. According to CHRO, employment of
members of racial minorities in state government was 8.7% in
June 1975--slightly higher than the percentage (7.7) of minority
population in the labor force statewide, according to 1970 census
data. Table VI-1 details Connecticut's labor market population
by sex and minority status. However, the Commission has noted
that minority group persons are clustered in certain state agencies
and in certain job classifications. Table VI-2 shows how minority
representation varied over the three agencies investigated.

Table VI-1. Sex and racial minority status of Connecticut work-
force.!
Racial Minority Black Hispanic Other Total Minority
5.5% 2.0% 0.4% 7.7%
Female Black Hispanic White Total Female
2.5% 0.7% 36.3% 39.0%

The figrres for each race are slightly inflated because some
persons reported more than one race. The total of 7.7% re-
presents an unduplicated count of minority persons in the labor
force. The total unduplicated number of minority women is 3.4%
of the labor force.

Source: Connecticut Labor Department, Manpower Information for
Affirmative Action Programs, June, 1976 (based on 1970
census data) .
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Table VI-2. Minority employment by department.

Black Hispanic Total Racial Minority
Labor 9.8% 2.9% 12.7%
Education 3.5 0.7 4.2
Transportation 3.6 0.4 4.0

Source: Legislative Program Review and Investigations Committee
staff analysis of 1976 employment data supplied by
Commission on Human Rights and Opportunities.

Female representation is also concentrated in a few depart-
ments. While 34.5% of all state government employees are women,
differences among departments are extraordinary. Female repre-
sentation in the three agencies investigated varied nearly five
fold as shown in Table VI-3.

Table VI-3. Female employment by department.

Black Hispanic White Total Female
Labor 1.0% 0.2% 57.2% 58.4%
Education 0.0 0.0 38.8 38.8
Transportation 1.1 0.0 11.3 12.4

Source: Legislative Program Review and Investigations Committee
staff analysis of 1976 employment data supplied by
Commission on Human Rights and Opportunities.

It should be emphasized that these figures, by themselves,
are not adequate to determine an agency's commitment or success
with affirmative action. ©Nor do they describe the utilization and
geographical distribution of minority groups and women among
various job classifications. The figures do provide a basis for
evaluating affirmative action results over time. As one of its
responsibilities under section 4-61s, CHRO will begin monitoring
the results of the agencies' affirmative action plans this year.
While this Committee is concerned with the effectiveness of the
state's affirmative action law, this section of the investigation
was limited to procedural compliance with section 4-61s. No
evaluation was made of the affirmative action implementation efforts
of each of the three agencies investigated.
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Affirmative Action Guidelines!

Based upon HEW's Higher Education Guidelines, CHRO has de-
fined affirmative action to require each,

employer to do more than ensure employment neutral-
ity with regard to race, color, religion, sex,
national origin, or ancestry, age, physical dis-
ability, (including blindness) criminal record or
mental disorder. As the phrase implies, Affirma-
tive Action requires the employer to make additional
efforts to recruit, employ, and promote qualified
members of groups formerly excluded. The premise
of the Affirmative Action concept is that unless
positive action is undertaken to overcome the
effects of systemic institutional forms of ex-
clusion and discrimination, a benign neutrality

in employment practices will tend to perpetuate
the status quo ante indefinitely.

Section U4-61s (P.A. 75-536) requires the State Personnel
Department to adopt affirmative action guidelines "in accordance
with Chapter 54..." (the Uniform Administrative Procedure Act).
The guidelines must "ensure that affirmative action is under-
taken as required by state and federal law..." and must comply
with all responsibilities under the provisions of section 4-61c
to 4-611, inclusive (Code of Fair Practices); sections 31-122 to
31-128, inclusive (Fair Employment Practices Act); and sections
53-34 to 53-36d, inclusive (Public Accommodations Act). Under
Executive Order No. 11, the Personnel Department is responsible
for providing technical assistance to all state agencies in the
development of affirmative action plans.

Guideline development. According to Personnel, meetings
were held (between March and June 1975) with community and agency
representatives concerning development of affirmative action
guidelines. Shortly thereafter, Public Act 75-536 became
effective (October 1, 1975). The first affirmative action
filing date was scheduled for March 1, 1976. However, because
the guidelines were not developed until February 26, 1976, the

filing date was postponed until May 1.

The guidelines state the basic elements for agency affirma-
tive action plans: policy statement, assignment of responsibilities,

! See recommendation on p. 40 that the word "guidelines" be re-
placed by the word "regulations" in section 4-61s.
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utilization analysis, identification of problem areas, goals
and timetables, internal program evaluation, special programs
and grievance procedure. The twenty-four page guideline ab-
stract also contained thirteen related appendices which were
distributed to each state agency. The guidelines and technical
assistance provided by Personnel served as a basis from which
agencies developed individual affirmative action plans.

Shortly after the second affirmative action filing date
(September 16, 1976), then Acting Personnel Commissioner Sandra
Biloon received an interdepartmental message from John Stober,
Affirmative Action Officer for the Department of Adult Probation.
In this memo, Mr. Stober stated that,

Our reading of this Act indicates that the State
Personnel Department was to adopt guidelines for
Affirmative Action plans following the procedure
in Chapter 54 of the Connecticut General Statutes,
the Administrative Procedure Act for the adoption
of regulations.

The memo went on to state that the regulatory process,

would result in better guidelines because of
the opportunity that would be afforded for all
interested groups to comment on them. The
adoption under this procedure would also give
more weight to them, and thus to the statute,

furthering the goals of the Affirmative Action
Program.

The Personnel Department is of the opinion that the statutory
"requirements of Chapter 54 have been met." According to
Commissioner Biloon,

Counsel from the Attorney General's Office advised
the Department that the guidelines are not "regula-
tions" but "guidelines," according to the language
of the statute, section 4-61s(a).

The Attorney General's Office did not issue a formal or
written opinion relative to this matter (see Appendix VI-1 for
a detailed response from State Personnel).

In 1971, the General Assembly enacted the Uniform Adminis-
trative Procedure Act (UAPA, C54, C.G.S. 4-166 to 4-189). The
UAPA applies to state agencies, departments, and officers
authorized by law to make regulations (4-166(1)). The Act de-
fines a regulation to include each agency statement "of general
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applicability that implements, interprets, or prescribes law
or policy" (4-166(7)).

According to section 4-61s, affirmative action "plans shall
be developed pursuant to guidelines adopted by the personnel
department in accordance with Chapter 54...." The Committee
notes the unfortunate use of the term "guidelines" which seems
to have caused much of the confusion over this issue. Since the
Uniform Administrative Procedure Act is cited by name, it appears
that the intent was that "regulations" rather than "guidelines"
be adopted. Furthermore, such affirmative action guidelines
(regulations) clearly appear to be statements "of general
applicability that implement, interpret, and prescribe law or
policy." See recommendation on p. %0.

Responsibilities under the Code of Fair Practices

A second compliance issue under section U4-61s is whether the
guidelines ensure that affirmative action is undertaken to provide
for equal employment opportunities and to comply with all res-
ponsibilities under the Code of Fair Practices, the Fair Employ-
ment Practices Act, and the Public Accommodations Act. According
to Personnel's response,

The guidelines do ensure that affirmative action
will be undertaken to provide equal employment
opportunities and they address the employment
responsibilities (4-61c) under the Code of Fair
Practices.

In addition to responsibilities for nondiscrimination in
employment, the Code requires nondiscrimination in state contracts,
services, state benefits, state licensing, educational and
vocational programs, etc. These areas are not addressed under
the guidelines developed by Personnel.

The Commission on Human Rights and Opportunities prepared a
"critique" of the affirmative action guidelines shortly after they
were developed. One major criticism was the failure of the guide-
lines to address each agency's nondiscrimination responsibilities
under the Code of Fair Practices. CHRO stated,

While all the sections of the Code of Fair Practices
do not address the issue of an agency's employment
responsibilities, the Commission believes that

how an agency addresses the public in terms of
providing its services can significantly affect

the way in which any agency is viewed by various
protected classes. Accordingly, an agency's
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responsibilities under the Code of Fair Practices
can significantly relate to its activities under
its Affirmative Action Plan. The Commission
believes that each agency Affirmative Action
Plan should specifically address its respon-
sibilities under the State Code of Fair
Practices.

The Code of Fair Practices, the Fair Employment Practices Act
and the Public Accommodations statutes are all enforced by the
Commission on Human Rights and Opportunities. As described in
Chapter II of this report, P.A. 77-551 authorizes the Commission
on Human Rights and Opportunities to receive and initiate com-
plaints for violations of the State Code of Fair Practices.
Regulations have also been promulgated by CHRO which implement
the state's Fair Employment Practices Act. State agencies are
statutorily defined as employers under this act. Finally, CHRO
is authorized to receive and initiate complaints for violations
of the Public Accommodations Act.

While Personnel is presently charged with adopting affirma-
tive action guidelines, many agencies look to CHRO for assistance
in preparing their affirmative action plans since CHRO reviews,
monitors, and enforces affirmative action compliance. Present
guidelines, as developed by Personnel, fail to address agency
responsibilities under the Code of Fair Practices, the Fair
Employment Practices Act, and the Public Accommodations Act, all
of which are enforced by CHRO. The Legislative Program Review and
Investigations Committee recommends that these functions, includ-
ing the development of affirmative action regulations® be
placed with a single state agency, the Commission on Human Rights
and Opportunity. It is therefore recommended that the Commission
on Human Rights and Opportunities be required to:

(1) develop affirmative action regulations, pursuant to
Chapter 54, to ensure that affirmative action is undertaken as
required by state and federal law to provide for equal employment
opportunities and to comply with all responsibilities under the
Code of Fair Practices, the Fair Employment Practices Act, and
the Public Accommodations Act;

(2) review and monitor agency affirmative action implementa-
tion including agency responsibilities under the Code of Fair
Practices, the Fair Employment Practices Act, and the Public
Accommodations Act; and

! The Committee believes that the use of the word "regulations" in
the affirmative action statute will clarify CHRO's proposed res-
ponsibility with regard to the Uniform Administrative Procedure Act.

40



(3) initiate enforcement activity for alleged violations of
any provision of the affirmative action statute.

CHRO will then be able to evaluate agency implementation of the
Code of Fair Practices as part of its proposed affirmative action
monitoring process (see Appendix VI-2 for suggested statutory
language) .

Technical Assistance

On November 11, 1975, Governor Grasso issued Executive Order
No. 11. This Order directed the Personnel Department to "provide
technical assistance to all state agencies in developing all as-
pects of a vigorous affirmative action plan." Personnel was
required to comment on all plans concerning requirements of the
State Personnel Act (Chapter 67) and the Collective Bargaining
Act (Chapter 68).

Several agencies have experienced confusion over the role
of CHRO and the State Personnel Department with regard to the
development of individual affirmative action plans. While
Personnel is charged with promulgating affirmative action guide-
lines, many agencies look to CHRO for technical assistance in
following these guidelines since CHRO evaluates, monitors and
enforces affirmative action compliance. The Committee believes
that CHRO is best suited to provide technical assistance to in-
sure that affirmative action plans are technically adequate and
address all responsibilities outlined in the affirmative action
guidelines (regulations). However, when CHRO begins its
monitoring activity (FY 1978), agencies will require additional
technical assistance to implement (meet the goals and time-
tables of) their affirmative action plans. Such technical
assistance (recruitment, selection, and upward mobility programs)
can best be provided by the State Personnel Department. Since
Personnel does not now have the resources to provide such
assistance, the Legislative Program Review and Investigations
Committee recommends that additional staff (about three) be hired
in the Department's Affirmative Action Office to meet this
important need. Without a commitment to implementation of
affirmative action plans, nondiscrimination efforts in
Connecticut can achieve only meager results.

Merit System and Affirmative Action

The Committee also reviewed the policy implications of
affirmative action and whether such a program conflicts with
the merit system concept. Several agency officials have stated
that the merit system prevents them from effectively implementing
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their affirmative action hiring goals. However, neither the
Personnel Department nor CHRO would agree with such statements.
CHRO's position is the following:

The Commission on Human Rights and Opportunities
believes that equal employment opportunity and
affirmative action are completely consistent with
the ideal of merit system employment. In the

long run, it is necessary to ensure that the

State of Connecticut's employment system is a

true merit system in that job descriptions,
selection devices and all other aspects of the
employment process measure an individual's true
ability and potential to perform a job without
regard to said individual's membership in a pro-
tected class. The development of affirmative
action plans for individual agencies will go

a long way to ensure that the State of Connecticut's
merit system is nondiscriminatory, and that any
effects of past discrimination have been eliminated.

According to Personnel Commissioner Biloon,

Affirmative action does not require the selection
of the unqualified. Selection should be based

on the ability of the individual to do the work.
The goal of affirmative action is the achievement
of genuine equal employment opportunity for
qualified persons. The Personnel Department is
attempting to remove artificial barriers to
employment and selecting qualified applicants
from all segments of our population.

While beyond the scope of this investigation, the Committee
staff attempted to analyze these conclusions in more detail.

The United State Supreme Court has issued three rulings
(Griggs v. Duke Power Co., 401 U.S. 424 (1971); Albermarle Paper
Co. v. Moody, 402 U.S. 405 (1975); and McDonnell Douglas Corp.
v. Green, 411 U.S. 792 (1973) which attempt to clarify the re-
lationship between testing procedures and equal employment
opportunity under Title VII of the Civil Rights Act of 1964.

In Griggs the Court stated:
The objective of Congress in the enactment of Title

VII is plain from the language of the statute. It
was to achieve equality of employment opportunities
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and remove barriers that have operated in the
past to favor an identifiable group of white
employees over other employees.

...Congress did not intend by Title VII, however,
to guarantee a job to every person regardless of
qualifications. In short, the Act does not
command that any person be hired simply because he
is a member of a minority group. Discriminatory
preference for any group, minority or majority is
precisely and only what Congress has proscribed.
What is required by Congress is the removal of
artificial, arbitrary and unnecessary barriers to
employment when the barriers operate invidiously
to discriminate on the basis of racial or other
impermissible classification.

...The Act proscribes not only overt discrimina-
tion but also practices that are fair in form,
but discriminatory in operation. The touchstone
is business necessity. If an employment practice
which operates to exclude Negroes cannot be shown
to be related to job performance, the practice

is prohibited.

...We do not suggest that either the District
Court or the Court of Appeals erred in examining
the employer's intent; but good intent or absence
of discriminatory intent does not redeem employ-
ment procedures or testing mechanisms that
operate as "built-in headwinds" for minority
groups and are unrelated to measuring job cap-
ability.

The Company's lack of discriminatory intent is
suggested by special efforts to help the under-
educated employees through Company financing of
two-thirds the cost of tuition for high school
training. But Congress directed the thrust of
the Act to the consequences of employment practices,
not simply the motivation. More than that, Congress
has placed on the employer the burden of showing
that any given requirement must have a manifest
relationship to the employment in question.

Nothing in the Act precludes the use of test-
ing or measuring procedures; obviously they are
useful. What Congress has forbidden is giving
these devices and mechanism controlling force

43



unless they are demonstrably a reasonable measure
of job performance. Congress has not commanded
that the less qualified be preferred over the
better qualified simply because of minority
origins. Far from disparaging job qualifications
as such, Congress had made such qualifications the
controlling factor, so that race, religion,
nationality and sex become irrelevant. What
Congress has commanded is that any tests used
must measure the person for the job and not the
person in abstract.'?

In a 1975 decision, the Supreme Court restated its position
in Griggs.

In Griggs v. Duke Power Co....this Court un-
animously held that Title VII forbids the use of
employment tests that are discriminatory in
effect unless the employer meets "the burden of

showing that any given requirement (has)...a
manifest relation to the employment in
question." ...This burden arises, of course,

only after the complaining party or class has

made out a prima facie case of discrimination--
has shown that the tests in question select
applicants for hire or promotion in a racial
pattern significantly different from that of

the pool of applicants....If an employer does

then meet the burden of proving that its tests

are "job related," it remains open to the
complaining party to show that other tests or
selection devices, without a similarly undesir-
able racial effect, would also serve the
employer's legitimate interest in "efficient and
trustworthy workmanship." ...Such a showing would
be evidence that the employer was using its

tests merely as a "pretext" for discrimination....
In the present case, however, we are concerned only
with the question whether Albemarle has shown its
tests to be job related.?

! Excerpts from the decision of the Supreme Court of the United

States, Griggs v. Duke Power Co., 401 U.S. 424 (1971).

2 Excerpts from Albemarle Paper Co. v. Moody, 422 U.S. 405 (1975).
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The Griggs decision clearly concluded:

(1) "Good intent or abscence of discriminatory
intent" by an employer does not validate
discriminatory employment practices or
testing mechanisms. It is the consequence
of the employment practice and not the
motivation which is the controlling factor.

(2) Testing devices and mechanisms must demon-
strate "a reasonable measure of job
performance. Congress has not commanded
that the less qualified be preferred over
the better qualified simply because of
national origins.” (Emphasis added)*

While the language cited above appears clear, the Supreme
Court has not specifically dealt with the related issue of so

called "reverse discrimination.”

The Supreme Court, on February 22, 1977, agreed to hear a
case of "reverse discrimination" by reviewing a holding of the
California Supreme Court (Regents of the University of California
v. Bakke, 18 Calif. 3d. 34) which ruled that the admissions
policy of a state medical school denied egqual protection to a
white applicant denied admission even though his academic record
was superior to that of minority students who were admitted.?

The California Court noted that a special minority admission
program violated the equal protection clause of the United States
Constitution "notwithstanding that all minority students admitted
under the program may have been qualified to study medicine."

! In 1973 the Supreme Court stated (McDonnel Douglas Corp. V.
Green, 411 U.S. 792) that a complainant in a Federal Title VII
trial has the burden of establishing a "prima facie case of
racial discrimination."” An individual complainant must show:

(i) that he belongs to a racial minority; (ii) that he applied
and was qualified for a job for which the employer was seeking
applicants; (iii) that, despite his qualifications, he was re-
jected; and (iv) that, after his rejection, the position re-
mained open and the employer continued to seek applicants from
persons of complainant's qualifications...."The burden then must
shift to the employer to articulate some legitimate nondiscrimi-

natory reasons for respondent's rejection.”

2 American Bar Association Journal, April 1977, Volume 63, p. 543.
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On August 17, 1976 a Federal Court similarly held "reverse
discrimination" illegal (Hupart v. Board of Higher Education of the
City of New York, 420 F. Supp. 1087). The Court found that City
College's Center for Biomedical Education had "intentionally eli-
minated only nonminority students from the original list of
ninety-four students deemed qualified for admission and later
proportionately chose alternates by race. !

However, a New York Court of Appeals (State Supreme Court)
decision in 1976 upheld the validity of "reverse discrimination."
In this case, the plaintiff alleged that the Medical Center's
"admission policies and practices in giving less qualified
minority applicants a greater opportunity for acceptance is
violative of the State and Federal Constitutions." The Court held
"reverse discrimination" constitutional "in proper circumstances."
"However, to be so, it must be shown that a substantial interest
‘underlies the policy and practice and, further, that no nonracial,
or less objectionable racial, classifications will serve the same
purpose" (Alevy v. Downstate Medical Center of the State of New
York, 348 N.E. 24 537, 1976).

The Code of Fair Practices clearly states the relationship
between the merit principle and nondiscrimination and is consistent
with the Griggs decision: "state officials and supervisory
personnel shall recruit, appoint, assign, train, evaluate and pro-
mote state personnel on the basis of merit and qualifications with-
out regard for race, color, religious creed, sex, age, national
origin, ancestry, or physical disability..." (emphasis added).

The statute directs the personnel commissioner to "insure that
the entire examination process, including qualifications appraisal,
is free from bias" (C.G.S. U-61c; emphasis added).

The Personnel Department's annual report describes several
programs which implement those provisions of the Code of Fair
Practices.

During 1975-76, the Department of Personnel conducted eleven
comprehensive test validation projects which covered sixteen job
classifications. These validation projects included the follow-
ing job classifications: Connecticut Careers Program, State Police
Trooper Trainee, Correction Officer and Affirmative Action
Officer. 1In addition, a six-month training program was conducted
in test validation, construction, statistical analysis and legal
aspects of the examination process. Future planned validation
projects will affect another thirty-three job classes. The De-
partment of Personnel also reported that it has developed a

! Ibid. p. 548.
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"structured oral interviewing process" to insure greater objectivity
in its oral examinations.

The Affirmative Action Program Office has substantially re-
vised the state application for employment. Deleted from the
application are factors which reflect the maiden name, marital
status, or age of a prospective employee. The revised applica-
tion seeks, on a voluntary basis, information concerning the
minority status of all job applicants.

According to the annual report, state minority recruitment
efforts have been "intensified." However, according to the Super-
visor of the Affirmative Action Program Office, funds allocated
for state recruitment remain at a very low level thereby making
effective recruitment difficult. Present recruitment efforts
are limited to bilingual advertisements in community newspapers
and personal visits to community organizations. Employment in-
formation is presently distributed to "approximately 100 individual
minority or female recruitment sources.”

Minority representation in state employment is also encourag-
ed under the State Personnel Act. Section 5-234 authorizes the
Personnel Policy Board to provide for the appointment, with or
without examination, of qualified persons in a job classification
as part of an established training program. The Board may also
establish job classes which are pre-professional in nature and
are designed as entry classes for disadvantaged persons. Examples
of Department of Labor job classifications which promote minority
hiring are Employment Security Aide, Veteran's Aide, and Senior
Veteran's Aide.

Finally, the State Personnel Department's affirmative action
guidelines recognize the confusion which may exist with regard to
an agency's responsibility under affirmative action. The Depart-
ment addresses this issue and states in the guidelines that the
State Personnel Act and Regulations of the Personnel Policy Board
"delineate the responsibilities of the Personnel Department,
including recruitment, appointment, and examination; however
joint cooperation between the Personnel Department and each state
agency 1s necessary for the successful administration of equitable
personnel policies" (emphasis added). The recommendation made by
the Committee (see p. 41) to staff a technical assistance team in
the Department of Personnel is intended to clarify the responsi-
bilities of each agency in implementing an effective affirmative
action plan.
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Affirmative Action Plan Filing, Review and Approval

The statutory requirements concerning affirmative action plan
(AAP) filing and review procedures are outlined in subsection (b)
of 4-61s. Agencies are required to file plans (developed in
accordance with Personnel's guidelines) with the CHRO on or be-
fore March first and September first of each year. The CHRO is
then required to review and approve the plans within sixty days
of submission. In addition, 4-61s(b) requires the CHRO to issue
complaints against agencies for failure to file plans or filing
of plans in violation of the state's antidiscrimination statutes.

The Committee has reviewed information supplied by each of
the three agencies under investigation, and the CHRO, to determine
if there has been compliance with these requirements in terms of
(1) timely AAP filing by the agencies, (2) timely AAP review by
the CHRO, and (3) conformance with the guidelines in developing
the AAP's as indicated by plan approval or disapproval. Findings
concerning each of the three agencies' efforts to comply with
these requirements and the CHRO's experience in reviewing and
approving plans, and issuing complaints are presented below.

The Committee has also included in this chapter, as background
information, an overview of events related to implementation of
the state's affirmative action law and a description of the CHRO
review process.

Commission on Human Rights and Opportunities' Affirmative Action
Plan Review Process

Three affirmative action plan filing periods have transpired
since section U4-61s became effective. The first filing date
(March 1, 1976) was extended to May 1, 1976, by the CHRO because
Personnel's guidelines were not issued to the agencies until
February 26, 1976. This is the only extension to have been grant-
ed by the CHRO.

Despite the extension, less than half of the 105 agency plans
then subject to review were submitted on time. Six agencies
failed to file altogether, and only seven plans were approved.
Since the extension and number of late filings precluded the
Commission from providing detailed review comments to many
agencies, individual technical assistance sessions were scheduled
during August 9-13 to explain the review process reasons for
disapproval and recommended improvements before the next (September)
filing.

The majority of plans continued to be disapproved after the
second filing. Of the 106 agency plans subject to review, 85
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were submitted and 37 (including the State Board of Education's
plan) were approved.

On February 10, 1977, CHRO conducted an all-day affirmative
action training session for all state agencies. The Personnel
Department, responsible under Governor Grasso's Executive Order
No. 11 for providing affirmative action technical assistance to
state agencies, held a series of training seminars the following
week (February 14-18, 1977).

Several changes were instituted by the CHRO for the most
recent, March 1, 1977, filin?. The number of agency plans subject
to review was reduced to 78," primarily by requiring consolidated
plans from agencies previously filing separate plans for each
division or region. For example, as already noted, the Labor
Department which previously filed two plans, one for its federally
funded Employment Security Division and one for the state support-
ed (General Fund) section, will, in September, submit one con-
solidated AAP to CHRO.

CHRO also added a new review category, "satisfactory or un-
satisfactory update,” to apply to those agencies, such as Education,
with previsouly approved plans. Rather than refile the whole
plan, such agencies are only requried to submit updated informa-
tion and corrections (as recommended in the prior CHRO review)
of areas found deficient.

CHRO also revised its evaluation checklist (see description
of CHRO review process below) for the third filing to reflect its
clarified utilization analysis policy? discussed during the
February 10, 1977, training session.

Of the 89 plans received for the third filing, 16 were approv-
ed (including DOT and Labor, Employment Security Division plans)
and 19 plans had been satisfactorily updated. Thirty were dis-
approved, 13 (including Education) had been unsatisfactorily up-

dated and 11 remain to be reviewed by the CHRO as of August 10, 1977.

! However, 89 plans were submitted. The Department of Mental Re-
tardation was unable to consolidate their thirteen regional cen-
ters plans into a single agency plan before the March 1, 1977
filing deadline.

2 According to State Personnel, utilization analysis is a two step
process. The first component involves a "comprehensive inventory
of all employees by job title, job category, and salary level for
each protected group....” The second involves the determination
of under or over utilization of each protected group...."
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CHRO's AAP review process is designed to evaluate the adequacy
of an agency's total plan in terms of conformance with thé re-
quirements of the guidelines. An evaluation checklist (see
Appendix VI-3) derived from the guidelines is used to note
whether required items are absent or deficient. Agencies re-
ceive a copy of the completed checklist accompanied by detailed
comments, recommended improvements of deficiencies and a state-
ment of approval or disapproval. Subsequent filings are expected
to address recommendations made in the evaluation checklist.

According to CHRO review comments, approval of a plan indi-
cates the Commission has found it to be in procedural compliance
with the guidelines or, in other words, technically adequate.
During FY 1978, CHRO will begin to monitor agency implementation
of approved plans. No such monitoring has previously been con-
ducted.

Agency plans are generally disapproved if major elements re-
quired by the guidelines are unaddressed or deficient, especially
critical items such as utilization analysis and goals and time-
tables.! The CHRO has also required agencies to redraft plans
that do not conform with the "outline" format of the guidelines.
According to the Commission, "Following this structure is essential
to the review process as it makes all areas clear and explicit,
thereby avoiding omissions and deficiencies in both the structur-
ing of the plan and in the evaluation process." (See Appendix
VI-4 for a summary of affirmative action compliance.)

Individual Agency Affirmative Action Analysis

Department of Transportation (DOT). Commission of Human Rights
and Opportunities records show that DOT filed its Affirmative
Action Plan thirteen days late for the first (May 1, 1976) filing
period and one day late respectively for the second and third
filings. Although CHRO reports that the second plan was filed on

! During the first and second filings, the CHRO checklist con-

tained items not addressed in the guidelines but, according to
the Commission's interpretation, required by U4-61s. Agencies
were expected to address these items, though it does not appear
to this Committee that any plan was disapproved solely because
these areas were found absent or deficient by the CHRO. The
CHRO checklist has since been revised (for the third filing)
and Personnel's guidelines will be updated to reflect an agree-
ment reached by both agencies concerning these items.
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September 2, 1976, supplemental statistical information was not
received until mid-November, due to the sudden illness of the
Department's affirmative action officer. While, technically, the
DOT has not filed timely AAP's, the Committee does not consider
these delays serious.

The Committee is concerned, however, that the CHRO reviews
of the three DOT plans have not occurred within the statutorily
mandated sixty days. The first review was completed 23 days late,
the second review was 65 days late, although, as noted above,
complete statistical information was not available for review un-
til November 10. The third review was not completed until July
11, 1977, 71 days late. According to the CHRO, the Department's
third plan review could not be completed without additional
clarification. DOT, after being notified by letter (dated June 13)
that the CHRO had temporarily suspended review pending clarifi-
cation of its utilization analysis section, submitted the necessary
information. It should be noted that CHRO's request for the
additional information was sent 40 days after the statutory
sixty-day limit for review of DOTs plan.

Despite these problems, DOT's third plan was found to be in
conformance with the guidelines and was therefore approved by
the CHRO. CHRO's review of DOT's first and second plans noted
serious omissions (the first plan lacked goals) and deficiencies
(the utilization analyses of both were inadequate) as well as
problems in structure and format. The DOT's affirmative action
officer, responsible for what the Department calls "internal"
(or agency employment) affirmative action, prepares the state
AAP as well as the Department's Title VII, federal AAP required
for receipt of many federal funds. (The DOT has a separate
office of Contract Compliance which is responsible for federal
Title VI compliance or "external" affirmative action.) The DOT
plans submitted to CHRO were only modifications of the Department's
federal AAP. The recently approved plan has been redrafted
according to state guidelines and satisfactorily addresses CHRO's
concern that the DOT plan be prepared in response to Connecticut
guidelines.

The Department of Labor. As noted previously, the Labor
Department has filed two separate plans, one for its federally
funded Employment Security Division (ESD) and one for its state
supported General Fund Section (GFS), for each of the three
filing periods. Almost all of the Department's personnel, 92%,
are ESD (federal) employees. After meeting with the CHRO, the
Labor Department has agreed to file, starting September 1, 1977,
a consolidated AAP covering both units.
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Employment Security Division. Although ESD's first two AAP's
were filed over one month (40 and 43 days respectively) late, the
CHRO reviews were completed without serious delay (1 day and 9
days late respectively). The Division's third plan, submitted
eight days late, however, was not reviewed until July 11, 1977,

64 days beyond the statutory sixty day limit.

Like the Department of Transportation, the Department of
Labor, Employment Security Division's first two plans were dis-
approved because of serious omissions, deficiencies and problems
in format. CHRO noted in its reviews that the ESD plans were
unacceptable because of the inadequate attention given to the
guidelines. The Division's acting personnel director, who also
serves as the affirmative action officer, prepares a federal plan
in addition to the state AAP. the federal plan, with modification,
was submitted in response to 4-61s, a practice the CHRO criticized
as not reflecting the spirit or intent of the state guidelines.

The Division's third plan, which, according to the CHRO, satis-
factorily addresses previous concerns and now conforms procedurally
with the guidelines, was approved.

General Fund Section. The General Fund Section of the Labor
Department filed a timely AAP for the March 1, 1977, deadline,
however, its first plan was submitted 13 days late and a second
plan was not filed at all. The CHRO reviews of the plans sub-
mitted were 27 days late for the first and 72 days late for the
most recent filing.

Of the agencies under review, the Labor Department's General
Fund Section is now the only one without an approved plan as well
as the only one to fail to file. The GFS's first plan was
rejected after the first review for inadequately addressing
guideline requirements. The most recent plan, noted by the CHRO
as hardly different from the first submission, was found to be
in "intransigent disregard" of the standards set by the guide-
lines and therefore unacceptable. Detailed reviews of either
plan were not possible since most of the guideline elements had
not been addressed.

While the Labor Department's General Fund Section's instances
of noncompliance, specifically, failure to file and repeated
failure to conform with guideline standards are serious, the
Committee believes that satisfactory action has been taken by
the Department and the CHRO through the agreement to file a
consolidated plan in the future.

State Department of Education. The affirmative action plans
filed by the Department of Education were timely for the first
and third filing periods. The second plan was received by the CHRO
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on September 10, 1976, nine days late. CHRO reviews of Education
plans have been overdue by 21, 9, and 12 days respectively for
each of the three filings.

The Education Department is the only agency of the three
under review whose plan was found to be in conformance with the
guidelines after the second filing. The Department's first plan
was noted in the CHRO review as, "a good faith effort to comply
with Personnel's guidelines," although the omission of goals and
timetables, critical elements of an AAP, precluded total plan
approval. Substantial improvement in areas previously rated
deficient and a continued strong commitment to affirmative
action resulted in CHRO approval of the second Education plan.
Education's third submission, an update of its approved plan,
was found to be unsatisfactory since deficiencies previously ob-
served remained unaddressed. The Commission indicated that the
deficient update evidenced the agency's need for a full-time
affirmative action officer and strongly urged the Department to
fill the position.

The Education Department is the only agency under review
without at least one person, assigned full-time, to affirmative
action activities. The Department's current officer has been
serving on an acting, part-time (approximately 25%) basis since
January 1976. The Department, as well as CHRO, has recognized
the inadequacy of a part-time affirmative action officer for an
agency of its size, especially with respect to implementing its
affirmative action plan.

The matter of hiring a person to fill the position approved
nearly one year ago is not addressed, however, in the agency's
current plan. In an interview with Education's acting affirmative
action officer, the Committee was told that the Department was
in the process of selecting a full-time officer when Personnel's

list expired. While it was possible to hire someone provisionally,

Education decided to wait for the new list since an "affirmative
action specialist" exam was to be announced shortly.

The Committee was told by the Personnel Department that the
list did not expire until January or February of this year,
giving Education approximately six months to select a suitable
candidate. The new "affirmative action specialist" exam has only
recently been announced and will be given before October 1. The
Committee was also told by Personnel staff that the Education
Department had several options other than waiting for a new list.
A person could have been hired provisionally, as noted above, or
Education could have hired someone into one of its unclassified
(no Personnel test required) professional positions to serve as
an affirmative action officer.
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The Education Department has a good record of compliance with
the requirements of this section. The Committee believes, however,
that progress toward employment of a full-time affirmative action
officer has been unnecessarily slow and recommends that this
matter become a high priority of the Department. Successful
implementation of the Department's plan and continued compliance
with 4-61s cannot be achieved under current circumstances.

Affirmative Action Enforcement Activity (Commission on Human Rights
and Opportunities)

Although three agencies have failed to file affirmative action
plans, and 30 agencies (as of August 10, 1977) after three filing
periods have disapproved plans, the Committee found that the CHRO
has, to date, issued only one formal complaint as required by
4-61s (see Appendix VI-5 for CHRO complaint process). In a written
response to this Committee, the CHRO stated it has filed a com-
plaint against the Board of Trustees of State Technical Colleges
for repeated failure to submit an affirmative action plan. The
Commission also is currently involved in the initiation of future
complaints against certain state agencies whose plans have yet to
be approved.

During the Committee's July 12, 1977, public hearing, testi-
mony concerning this matter was received from the CHRO's assistant
director and the Commission counsel. According to the Commission,
it was considered more productive to focus on educational programs
and technical assistance for the agencies found in noncompliance
with affirmative action requirements than to file a complaint.

The Commission felt the agencies' lack of knowledge and experience
concerning affirmative action plans and programs was the major
factor for noncompliance in the early implementation of this law.
CHRO also stated that even if formal complaints were issued during
this period, the available remedies were either filing or develop-
ing an approved plan. Now that educational programs and technical
assistance have been provided and three filing periods have passed,
the CHRO intends to employ its enforcement powers in cases of
violations.

The Committee believes CHRO has acted appropriately and
agrees that under past circumstances, issuing complaints may
not have been useful. The Committee also believes that the
agencies now have had sufficient opportunity to achieve compliance
with the requirements of 4-61s and continued violations must
result in a formal complaint from the CHRO. The effectiveness
of the state's affirmative action law is dependent upon strict
enforcement by the Commission.
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Affirmative Action Plan Monitbring, Annual Report

Under subsection (c) of 4-61s, the CHRO is required to monitor
the activity of the affirmative action plans it receives and to
report plan results to the Governor and General Assembly on or
before April first of each year.

The Committee found that the CHRO has not begun to monitor
affirmative action plan implementation by state agencies. Until
recently, the CHRO has concentrated all efforts of its seven-person
Affirmative Action Unit (4 reviewers, 3 clerical) on the review
and approval of submitted plans to ensure that the plans developed
by the agencies are technically correct. Now that a majority
of the agencies have approved plans and funds for additional
affirmative action staff are available, the CHRO is initiating
mechanisms to monitor plan results.

The Commission expects to add four people to its Affirmative
Action Unit with the funds appropriated during the 1977 legislative
session. These workers will be responsible for monitoring
activities anticipated to begin during FY 1978. The CHRO, in
cooperation with the Departments of Personnel and Finance and
Control, is also in the process of developing a data processing
information system to facilitate affirmative action plan monitor-
ing. Agencies have been informed by the CHRO that enforcement
proceedings may result if failures to implement plans are detected
during monitoring.

The Committee also noted that the Commission did not submit
its 1977 annual report (the first since this section became
effective) on time. The report, although due on April 1, was not
issued until July 12, 1977. According to the Commission's director,
the report's delay was due to staff shortages.

Legislative Recommendations

In reviewing the affirmative action experiences of the three
agencies involved, the Committee recommends two additional amend-
ments to section 4-61s (see Appendix VI-2).

As noted in the individual agency analyses, CHRO has often
been unable to complete affirmative action reviews within the
prescribed sixty-day period. The Committee believes that the
sixty-day review period is unrealistic given the small review
staff (4 persons) and the repeated need to request additional
information from individual agencies. In the past, four
affirmative action reviewers have been required to evaluate,
on average, nearly 100 affirmative action plans (twice yearly)
within sixty days. This means that on average three plans were
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being evaluated weekly by each reviewer. 1In spite of the increase
in review staff, the reduced number of plans required, and the
increasing number of plans approved, it still seems likely that
CHRO will be unable to meet the 60 day time limit in all cases.
Therefore, the Legislative Program Review and Investigations
Committee recommends that section U4-61s be amended to require CHRO
to review affirmative action plans within 75 days of submission.

The Department of Transportation (with over 5,000 employees)
has experienced difficulty in preparing meaningful statistical
data for all employees in time to meet the semi-annual affirmative
action filing deadlines. As a result, in 1977, legislation was
introduced to reduce the semi-annual filing requirement to a
yearly filing requirement. Community groups, individuals and
CHRO objected to any proposal which would make agencies any less
accountable for their affirmative action responsibilities. This
Committee agrees that such a commitment is required. However,
once the agency's responsiveness is demonstrated to CHRO through
an approved affirmative action plan, their statutory obligations
should be more flexible.

Therefore, the Legislative Program Review and Investigations
Committee recommends that section 4-61s be amended to require CHRO
to reduce the filing requirement from a semi-annual to an annual
basis, when individual agencies have an approved affirmative
action plan. This could reduce the number of reviews required
by CHRO and could thereby strengthen the Commission's opportunity
to monitor implementation of affirmative action plans. It would
also allow individual affirmative action officers to devote more
time to "substantive" affirmative action compliance, i.e.,
recruitment, training, and upward mobility programs.

56















































































































































































































































