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The Consumer Access Subcommittee will work to improve consumer access to health care. The Subcommittee will elicit consumer input and gather information, identify barriers to care, consider remedies and make recommendations to the Medicaid Managed Care Council. 
Co-Chairs:  Christine Bianchi & Marjorie Eichler

Meeting Summary: December 16, 2009
Next meeting:  Wednesday Feb. 17, 2010 @ 10 – 12 noon in LOB RM 3600
Enrollment Report: Steve MacKinnon (ACS)
Over the last several months there has been steady increase in HUSKY & Charter Oak Health Plan (COHP) enrollment thought to reflect the economy of the State.  December saw an overall loss of 824 HUSKY A enrollees attributed to the dis-enrollment of (non-pregnant) adults in the state-funded State Medical Assistance for Non-Citizens (SMANC). 
About 4600 adults were terminated from the HUSKY program Dec. 1, 2009. (Click icon below to view DSS letter). Subsequently, Legal Aid filed an injunction with the court to maintain coverage for these individuals.  
· As of this date there has been 120 hearing requests. 

· 336 applications to COHP, but ~ half declined because of affordability of premiums, co-pays.  
[image: image1.emf]SMANC Ltr to Le.pdf


HUSKY A children’ enrollment > by 1,819, while adult enrollment decreased by 2,643.  HUSKY B numbers increased by 146 and COHP enrollment saw a 692 member increase.   Mr. MacKinnon will talk with DSS about including COHP enrollment reports on the DSS website.  The significant increase in applications for Medicaid services has created strain on some of the regional offices that has led to some backlog in processing the applications.  Most HUSKY A medical applications are processed by one of the 3 Regional Processing Units since DSS streamlined this. 
· ~1200 lost coverage either because of voluntary dis-enrollment, did not reapply or failed to pay premiums.   Question if more eligibility loss in HUSKY B due the above reasons compared to COHP.  The “Lock-out” survey for B will provide more information on B disenrollment.  ACS expects to have information on the survey in Feb.
· Other DSS initiatives:

· The federal Social Security match to prove citizenship for HUSKY B is planned for Jan. 1, 2010: CHIPRA allows states to enroll eligibles in Medicaid/CHIP with a 90 day “reasonable opportunity period” for the member to provide hard copy documentation if the SS match is unsuccessful.  Reportedly there was a fiscal note associated with the 90 day enrollment so HUSKY A hasn’t been implements.  The SC will write to the Commissioner expressing concern about the delay. 

· Presumptive Eligibility (PE) for pregnant women still not implemented – at OPM/Governor’s office for approval. 

· DSS will be asked to provide summary of RPU tracking reports in Feb. meeting. 
· HUSKY B to A changes is being worked on by DSS & ACS trying to standardize the self-employment documentation process..  

Out-of-Network (OON) Services/Notice of Action Submission
Mr. Toubman (NH Legal Aid) discussed the process of OON services that involves MCO approval to the member, then negotiation with the OON provider for a case rate; if there is no agreement on this the member may 1) have already received the service or 2) work with the MCO to find another provider.   MCOs assert they do work with the member to ensure the service by the appropriate provider type is given, either within their panel or OON.   Attorney Toubman has recommended to DSS that the contract language be followed, which includes a member NOA be sent when failure to negotiate a case specific rate with the OON provider,  
The SC Chair requested MR. send information to the SC for Feb. meeting.(click icons below to view the materials sent to the SC)
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February 10 meeting agenda items

a. OON Services

b. CHIPRA outreach contractors: process for HUSKY retention and uninsured applications

c. DSS: previously state-funded outreach contractors data on # applications/region

d. ACS/SC: Lock-out Survey Updata/results

e. Regional DSS Offices: action on local DSS office “best practices” in client retention for HUSKY.

f. RPU tracking report
g. Pharmacy study
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NEW HAVEN LEGAL ASSISTANCE ASSOCIATION, INC.


426 STATE STREET


NEW HAVEN, CONNECTICUT  06510-2018


TELEPHONE  (203) 946-4811


FAX  (203) 498-9271

August 13, 2009       

By Fax ((860) 566-2022) and Regular Mail


Michael Starkowski, Commissioner


Department of Social Services


25 Sigourney Street


Hartford, CT 06106


Re:
Aetna Better Health and AmeriChoice’s Non-Compliance with Contractual Responsibilities Regarding Out-of-Network Services for Enrollees in the HUSKY Program; Instruction on MCOs’ Related Notice and Reporting Obligations Needed

Dear Commissioner Starkowski:



A year after the roll out of the new HUSKY managed care organizations (MCOs), the networks of these MCOs, particularly the two for-profit entities, continue to be woefully inadequate. This is true for both specialists and primary care providers, as well as hospitals. Because of this inadequacy, thousands of requests to see out of network providers must be submitted to, and are granted by, the MCOs each month, even for primary care providers. (In the month of April, for example, 1199 requests by HUSKY A enrollees to see an out of network PCP were submitted to AmeriChoice alone, the smallest enrollment MCO).  See June 12, 2009 DSS Report to Medicaid Managed Care Council, pages 7,8.  This is deeply troubling, but even more troubling are the MCO policies and practices for the payment of these out-of-network providers, which are insufficient to assure the provision of medically necessary services to recipients whose need for such providers has been approved by the MCOs. 

The failure of Aetna Better Health (ABH) and AmeriChoice to pay out-of-network providers at a sufficient rate under the HUSKY program, and the resulting denial of covered services to HUSKY clients, violates the MCOs’ respective contracts with your agency and governing federal law.  Furthermore, an MCO is required under its contract and federal law to provide written notice of denial whenever its actions prevent a HUSKY A recipient from obtaining medically necessary services from an out-of-network provider, whether because the MCO has determined that it has sufficient in-network providers or because the MCO and the provider cannot agree on a payment amount.  Instruction to this effect by DSS to the MCOs is required.  Finally, we request that the Department begin requiring that the MCOs report to you and to the Medicaid Managed Care Council much more meaningful data than they have been providing about the utilization of out of network providers, as explained below. 

I. 
ABH’s and AmeriChoice’s Failure to Pay Out-of-Network Providers at a Sufficient Rate under the HUSKY Program, Resulting in Denials of Treatment in Violation of Contractual Provisions and Federal Law

The MCOs are contractually obligated to pay out-of-network providers at a rate sufficient to ensure their availability to provide medically necessary contract services that network providers are unable to provide. See Contract Section 3.10(b) of the contract. The MCOs’ contracts with DSS do not directly address exactly how much MCOs must reimburse any particular provider, except to establish DSS’s Medicaid reimbursement rates as a floor for reimbursement rates for out-of-network providers. See Contract Section 3.47(g).  The provisions of the contract (Sections 3.10(b), 3.13, and 3.47(g)) do impose an absolute obligation on MCOs to pay providers sufficiently to provide medically necessary covered contract services; this applies to network providers as well as out-of-network providers. Since out-of-network providers have been unwilling to sign up at the MCOs’ in-network rates --- thereby creating the inadequate network of providers which necessitates the need for out of network providers in the first instance -- it is both unrealistic to expect that they would provide services out-of-network at those rates and critically important to assure that all the rates paid by the MCOs to providers are sufficient to assure the provision of medically necessary services to their enrollees. 


A review of ABH documents and AmeriChoice documents produced in response to our Freedom of Information Act request, dated January 22, 2009, reveals that the policy and practice of both ABH and AmeriChoice is to offer out-of-network providers payment at DSS’s Medicaid reimbursement rates, despite the high likelihood that out-of-network providers will not accept payment at this rate.   ABH specifically confirmed its plan to reimburse out-of-network providers at Medicaid reimbursement rates in a letter to David Parrella, then Director of Medical Care Administration at DSS, dated July 14, 2008.  Additionally, an internal e-mail message regarding out-of-network primary care providers and specialists from Lisa West to other ABH employees and officials, dated August 21, 2008, explicitly states that communications to out-of-network providers will state “Aetna Better Health will pay at ‘Medicaid’ rates.” Similarly, an internal AmeriChoice e-mail message regarding “What rate are non-par providers being paid for Charter Oak,” dated October 14, 2008, from Lillian Strane to other AmeriChoice employees, indicated “… non-par providers for Husky A … are to be paid at 100% of Medicaid….” 

Apparently (according to DSS’s recent memorandum to the MCOs entitled “OON Provider Communication”), MCOs have expressed a willingness to negotiate alternative payment rates with providers unwilling to accept the DSS Medicaid reimbursement rate, but they will not pay for services rendered if they are unable to reach an agreement with the provider.  This practice is corroborated by ABH’s document, entitled “Prior authorization process in regards to LOAS,” created by K. Murphy and dated March 3, 2009 (ABH-FOIA 013795).


According to its internal documents, ABH usually grants requests submitted to it for prior authorization for out-of-network providers to provide medically necessary contract services it cannot provide through its own network.  However, under ABH’s process, after prior authorization is granted, ABH contacts the provider to establish a rate for reimbursement, and offers the provider payment at the DSS Medicaid reimbursement rates.  See ABH’s “Prior authorization process in regards to LOAS.”  If the out-of-network provider will not accept the Medicaid rate, and the provider and ABH are unable to reach an alternative agreement on a rate of reimbursement, the provider will not be reimbursed for services rendered.  Since out-of-network providers will not render services for which they will not be paid, when agreement cannot be reached on the amount of payment, HUSKY clients are effectively denied access to covered services just as thoroughly as if prior authorization itself was denied.  ABH’s claim that it grants almost all requests for prior authorization for out-of-network providers is meaningless when its enrolless do not actually receive the covered services for which prior authorization was granted, because the reimbursement rate offered is not agreed to by the provider and so no payment is made.


ABH’s policies regarding payments to out-of-network providers also violate the “Equal Access” provisions of the federal Medicaid Act. See 42 U.S.C. § 1396a(a)(30)(A).  MCOs are required to comply with the provisions of the federal Medicaid Act both because they are state actors and because the MCO contract requires this. See Contract Section 8.03(c)(1).
 Under the “Equal Access” provisions, reimbursement rates must be sufficient to enlist an adequate number of providers to assure that medical care is available to all medical assistance recipients to the same extent and quality of care available to the general population in the geographical area. See Clark v. Richman, 339 F. Supp. 2d 631, 638 (M.D. Pa. 2004). ABH’s reimbursement rates for out-of-network providers violate federal Medicaid law to the extent these rates are not sufficient to enlist providers to provide covered services, “at least to the extent that such care and services are available to the general population in the geographic area.” See Oklahoma Chapter of the Am. Acad. of Pediatrics v. Fogarty, 366 F. Supp. 2d 1050 (N.D. Okl. 2005). 


AmeriChoice’s documents do not clearly indicate the procedure it follows after granting a request for prior authorization to see an out-of-network provider.  However, the October 14, 2008 e-mail message from AmeriChoice’s Lillian Strane declares “non-par providers for Husky A … to be paid at 100% of Medicaid.” Even if AmeriChoice follows the DSS OON Provider Communication memorandum, this means enrollees are denied the services of an out-of-network provider whenever agreement is not separately reached on the amount of payment and so no payment is made.   Of course, as stated previously, there would be no need for enrollees of these MCOs to even seek services from out of network providers if the rates offered by the MCOs were sufficient to enlist an adequate number of in-network providers.

II.
Instruction Needed by DSS Regarding MCOs’ Failure to Provide Written Notice of Denial of Payment for Out-of-Network Providers


An MCO is required to issue a written notice to HUSKY clients whenever it takes action on a request for medical services, including “the denial, in whole or in part, of payment for a service” and “the denial or limited authorization of a requested service, including the type or level of service,” for any reason. See Contract Section 4.04(a); see also Contract Section 8.03(C)(1) and  9.09(d) (incorporating the Balanced Budget Act and Implementing Regulations).  When a provider is unwilling to accept the reimbursement rate offered by the MCO, and the provider and MCO are unable to reach an alternative agreement on a payment rate, such that no payment is made, this is “the denial, in whole or in part, of payment for a service.”  The MCO’s refusal to pay the amount necessary to secure treatment for a covered service with an out-of-network provider also is a “denial or limited authorization of a requested service,” since providers will not render services for which they will not be paid.

The obligation to provide written notice applies to situations where a state Medicaid agency’s or MCO’s actions have the effect of a denial of a requested service.  See Ladd v. Thomas, 962 F. Supp. 284, 293 (D. Conn. 1997). This applies to situations where the failure to pay sufficient amounts to providers results in the denial of access to those providers.  See, e.g., Esteban v. Cook, 77 F. Supp. 1256, 1260 (S.D. Fla. 1999) ($582 limit on payment for wheelchairs held in violation of the Medicaid Act because it “essentially denied” access to more expensive motorized wheelchairs); Montoya v. Johnston, 654 F. Supp. 511, 514 (W.D. Texas 1987)($50,000 Medicaid cap for inpatient hospital expenses found arbitrary and unreasonable in violation of  Medicaid regulations because it “functionally denied” plaintiffs Medicaid coverage for liver transplants; patients were not put on an “active transplant list” unless a $100,000 down payment was made or a government benefits program guaranteed full payment for the transplants, costing about $200,000).  The failure to issue a notice in such situations is a violation of the MCOs’ contractual obligations to DSS, as well as their obligations under the federal Medicaid regulations they are based upon.

DSS has previously been instructed about its notice obligations in similar situations. In Ladd v. Thomas, the federal district court, in granting the plaintiffs’ motion for summary judgment against DSS regarding its failure to provide written notices in certain circumstances involving durable medical equipment, noted that a written notice must always be issued whenever any type of equipment or service requested under Medicaid is denied, in whole or in part, and for any reason. 962 F. Supp. at 289, 294.  The reason that a particular provider requested by an enrollee is demanding an unreasonably high rate of reimbursement is no exception to these requirements under the federal regulations incorporated by the DSS-MCO contract, and the contract provisions themselves.  The notice requirement also is imposed by the Due Process Clause of the Fourteenth Amendment of the United States Constitution. See Goldberg v. Kelly, 397 U.S. 254 (1970).

We have reason to believe that the MCOs are not issuing notices of action in situations where they grant prior authorization for an enrollee to see an out-of-network provider but then the provider will not accept the amount of payment offered by the MCO and so no payment is made, resulting in the denial of access to the approved service.  Clear DSS instruction that they have an obligation to do so is therefore needed. 

III.       More Complete Data Reporting on Out of Network Providers Required

As explained above, that the MCOs report that almost all requests for prior authorization to see an out-of-network provider are granted has little meaning if enrollees are not able to actually see the provider because the MCO cannot reach agreement on the payment rate with the provider and so no payment is provided.  To get at the extent of this problem, more complete data reporting is needed.  Accordingly, we request that you require the MCOs to begin reporting to both you and the Medicaid Managed Care Council, on a monthly basis, for each category of provider, the following data:


1. number of requests for approval to see an out of network provider (already reported) 


2. number of requests from within #1 which are granted 


3. number of granted requests from within #2 for which a payment rate was agreed upon


4. number of granted requests from within #2 for which payment to provider was made  


IV.       Conclusion     


At least the for-profit MCOs appear to be playing a shell game of not paying rates high enough to attract an adequate provider network and then denying out-of-network services as well, by a) forcing recipients to seek prior authorization for services they should have been able to receive from an in-network provider and 2) approving the need for an out-of-network provider while refusing to pay rates high enough to obtain the services of these providers (and failing to advise enrollees that this has occurred so that they may appeal these actions).


We therefore request that DSS enforce the terms of its contract with the MCOs by requiring them to (1) pay reasonable rates to out-of-network providers, sufficient to enlist them to provide covered services to all enrollees unable to receive the services in-network, and (2) provide written notice to enrollees for all denials of services, including when no payment is made to an out-of-network provider as to whom prior authorization has been granted because the provider refuses to accept the MCO-offered rate.  We also request that you require the MCOs to immediately begin providing the complete data regarding out-of-network providers necessary to establish the extent of access problems for enrollees in need of these providers, as set forth above.

Thank you for your attention to this important matter.  







Respectfully yours,

Randi Faith Mezzy 


            Sheldon V. Toubman


Connecticut Legal Services


Staff Attorney


                                       Waterbury Office


cc: Donald Langer, AmeriChoice 


     Robert Nolan, Aetna Better Health


     Sylvia Kelly, CHNCT 

� Section 8.03(C)(1) of the Contract provides: “Contractor shall comply with all pertinent provisions of local, state, and federal laws and regulations as well as policies and procedures of the DEPARTMENT applicable to Contractor’s programs as specified in this contract.”
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October 7,2009 commis.<.Jss{clkl.gov 


Sheldon Toubman 
Staff Attorney 
New Haven Legal Assistance Association, Inc.
 
426 State Street
 
New Haven, Connecticut 06510-2018 


Dear Attorney Toubman: 


We have discussed the out-of-network concerns you raised in your letter dated 
August 13, 2009, with Aetna Better Health ("ABH") and AmeriChoice. In addition, we 
have researched the legal requirements related to issuing notices of action when specific 
out-of-network providers choose not to enter into agreements with the managed care 
organizations ("MCOs"), yet the member receives his or her requested services in full 
and in a timely manner. 


As will be explained in more detail below, we did not substantiate your assertion 
that the MCOs do not pay providers for services rendered to members if they are unable 
to reach an agreement with such providers concerning the rate of payment. Rather, if a 
member is seen by an out-of-network provider, despite not reaching agreement on a 
reimbursement rate, the MCOs pay the out-of-network provider, at least the amount they 
pay most of their in-network providers, which is generally the Department of Social 
Services' ("DSS") Medicaid rate. Similarly, we have been unable to confirm that any 
enrollee has ever been denied out-of-network services when a reimbursement agreement 
cannot be reached between the MCO and a paliicular out-of-network provider. Rather, 
we are told that, if a particular out-of-network provider does not wish to enter into an 
agreement with the MCO to provide out-of-network services and out-of-network services 
are necessary, the MCO will contact another out-of-network provider until a provider is 
located who will treat the member. Treatment is neither denied nor delayed under these 
circumstances. 


With regard to your request for the Department to require the MCOs to issue 
written denial notices to members each time a particular out-of-network provider is 
unwilling to accept the reimbursement rate offered by the MCOs, we do not believe there 
is a legal requirement for the MCOs to do so. Moreover, because the MCOs are locating 
other out-of-network providers and members are receiving the medically necessary 
services, without delay, receiving such a notice would be utterly confusing and 
meaningless for the members whose services would be authorized and possibly delivered 
by the time they received a notice. 
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Finally, we are considering your request concerning the collection of additional 
data from the MCOs and will discuss it with them. 


1.	 HUSKY Members' Access to Providers is Sufficient and Payment is Not 
Denied to Out-of-Network Providers 


As you note, section 3.10 b. of the contracts between the Department and the MCOs 
provide that, if the MCO does not have a network provider to provide "medically 
necessary contract services to a particular member, the MCO shall adequately and timely 
cover the services through an out-of-network provider for as long as medically necessary 
and the MCO's network providers are unable to provide the services." We have had 
lengthy discussions with both ABH and AmeriChoice concerning their out-of-network 
practices. Up to this point, these MCOs have been going far beyond what this contractual . . .
provlSlon reqwres. 


In an effort to accommodate those members who have switched into these plans from 
other plans, and whose providers are not participating in ABH or AmeriChoice, both of 
these MCOs have been approving requests for medically necessary services from out-of­
network providers, even though, legally and contractually, they are not required to do so 
when they have an adequate number of providers in-network to meet their members' 
needs. As long as the out-of-network providers have been willing to accept the DSS 
Medicaid rate or an otherwise-agreed-upon rate, both ABH and AmeriChoice have been 
paying them, even though there is nothing in law or contract that requires them to do so 
when access is already available through in-network providers. Of course, ABH and 
AmeriChoice may decide, at any time, that they will approve payment only for requests 
for out-of-network providers when they cannot provide medically necessary services 
through their own networks. 


Both ABH and AmeriChoice reported that, once they authorize a member to see an 
out-of-network provider, they could not identify a situation where payment to that 
provider was denied. Although there may be situations where there are technical 
problems with the sufficiency of the claim or there is a claim payment error, and payment 
may be delayed, any delay in payment is not related to the out-of-network nature of the 
claim. 


Moreover, in the past, even when these MCOs had not first authorized a member to 
see an out-of-network provider and the member appeared at the out-of-network 
provider's office anyway, both ABH and AmeriChoice stated that they worked with the 
out-of-network provider to approve the service and negotiate an acceptable rate. If 
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this were not possible and the out-of-network provider saw a member anyway, both ABH 
and AmeriChoice indicated that they have paid the provider the Medicaid rate, as long as 
the service was deemed to be medically necessary. Again, both ABH and AmeriChoice 
denied refusing to pay an out-of-network provider who had provided medically necessary 
services to one of their members. 


We have been informed, however, that, effective October 1,2009, if an out-of­
network provider does not follow AmeriChoice's prior authorization process and bills 
AmeriChoice for services that have been rendered to members without receipt of prior 
authorization, AmeriChoice will not pay the claim. 


It is true that, when there is a request by a member to see an out-of-network provider, 
the MCOs will ascertain that provider's willingness to accept the Medicaid rate; there is 
nothing illegal or improper about that. Moreover, it is their experience that the majority 
of HUSKY providers accept the Medicaid rate. While some out-of-network providers 
choose not to participate in the MCOs' networks, this may be due to reasons that are 
unrelated to the sufficiency of payment. 


If the out-of-network provider is unwilling to accept the Medicaid rate, attempts are 
made to negotiate a rate that is acceptable to both the MCa and the provider. If this is 
not possible, the MCO will move to another provider and repeat this process. If the 
medical situation is urgent, a provider will be located within one day. If the situation is 
routine and not urgent, a provider will be located within five days, although if the 
circumstances involve the need to locate a particular specialist and the need is not urgent, 
it is possible that it may take a week or two, at the most. 


Based on all of the above, therefore, we have no basis to conclude that the MCOs 
have refused to pay for services that were provided to their members by out-of-network 
providers, as you allege, even when they were unable to reach an agreement with these 
providers. If services were actually rendered without prior authorization, both ABH and 
AmeriChoice would pay the out-of-network provider at the Medicaid rate as 
reimbursement for the services. We have no evidence to support your contention that 
ABH members "do not actually receive covered services for which prior authorization 
was granted because the reimbursement rate offered is not agreed to by the provider and 
so no payment is made." Certainly, if this had occurred, we would expect that you would 
have brought it to our immediate attention. 
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II.	 Notices ofAction are Not Required IfOut-of-Network Providers Decline to 
Negotiate with the MCOs and Requested Services are Provided by Another 
Provider In a Timely Fashion 


As set forth above, even though there are some out-of-network providers who have 
not agreed to service HUSKY clients and have refused to accept the payment rates 
offered by the MCOs to provide services to HUSKY clients, this has not resulted in the 
MCOs denying or limiting their authorization of requests for out-of-network services, nor 
denying payment for services that have been rendered to members. Rather, the MCOs 
have efficiently and effectively located different out-of-network providers to serve their 
members such that there has been no denial or limitation in services, nor has there been 
denial of payment to those out-of-network providers who have provided services to their 
members. 


You write in your letter that written notice must be provided to Medicaid clients, even 
when the MCO's or agency's actions "have the effect of a denial of a requested service." 
In support of this position, you cite to Ladd v. Thomas, 962 F. Supp. 284,293 (D. Conn. 
1997) and to two other cases wherein the courts have held that states' payment limitations 
on coverage for goods or services is tantamount to denying or excluding coverage for 
those services because the goods or services could not be obtained for the amount 
authorized by the state. 


Those cases are inapplicable to the instant situation where the individual is obtaining 
the requested out-of-network services and the providers who have performed those 
services are being paid by the MCOs. Ladd does not support your position that notice 
must be sent to clients simply because a particular physician chooses not to agree to 
participate in Medicaid. In Ladd, the court wrote that, when the Department's prior 
authorization was "predicated on a modification of the request which has the effect of 
reducing what the recipient has requested," the individual was "entitled to notice that this 
reduction has been made and notice of the right to appeal the decision to reduce the 
request." Id. at 293. (emphasis added). 


The MCOs have not reduced what the recipient has requested. A particular 
provider's decision not to agree to see HUSKY patients is out of the MCOs' control. The 
MCOs have not denied or partially denied authorization or payment for a service, nor can 
their failure to successfully negotiate with certain out-of-network providers be construed 
as such. Although certain out-of-network providers may choose not to provide services 
to a HUSKY client due to the level of reimbursement, this certainly is not the only 
reason. Providers have the right to choose whether to agree to contract with the MCOs 
and neither the MCOs nor the Department is in a position to question that. Accordingly, 
there is no effective relief for members, even if they were provided with notices; it is 
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beyond an administrative hearing officer's jurisdiction to order a medical provider to 
agree to treat a patient. 


Ladd made it clear that the "interim step" of sending a "pink slip" to a vendor in order 
to obtain additional information "does not trigger the notice requirement under the 
Medicaid Act." Id. at 290. As long as the vendor provided the information to the 
Department within enough time for the Department to act with "reasonable promptness," 
the court determined that there was no need for the Department to issue a notice of action 
to the client at the time it merely requested additional information. 


Similarly, the MCOs' activities revolving around finding an out-of-network provider 
constitute an "interim step." Upon the individual's or provider's request and the MCO's 
approval, the MCOs engage in the process of locating an out-of-network provider who is 
willing to provide services to the member and accept an agreed-upon level of payment 
from the MCOs. If the MCO were unable to locate such a provider and the MCO's in­
network capacity were insufficient to provide the requested and medically necessary 
services with "reasonable promptness," then the MCO would need to issue a notice to the 
member. That, however, is not the situation you are describing. 


The other two cases you cite address situations where the payment caps set by the 
Medicaid agencies resulted in the individuals not being able to obtain medically 
necessary services -- in one case for a liver transplant and in another case for a motorized 
and customized mobility device. In both of those cases, the courts held that, because 
these caps resulted in the individuals not being able to obtain the services that were 
medically necessary for them, these caps constituted improper denials of medically 
necessary services. We question how you can compare those cases to the situation here 
where the MCOs have approved the requested services, no services or payment is denied 
and the MCOs are merely in the process oflocating an appropriate out-of-network 
provider, which they do. 


III. Request for Additional Data 


We are in the process of reviewing our requirements for MCOs to report data to us 
and to the Medicaid Managed Care Council. We will continue to work with the Council 
and the MCOs conceming reasonable and meaningful data reporting. 


In closing, I would like to address the statement in your first concluding paragraph 
that the MCOs "appear to be playing a shell game." We feel such an implication is 
irresponsible and extremely unfair, particularly because you inaccurately describe how 
the MCOs are operating and mischaracterize their actions. 


I 
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The MCOs are acting in good faith to arrange for prompt, appropriate and medically 
necessary services for their members. They are not forcing members to seek prior 
authorization for out-of-network services when in-network providers are available. In 
fact, often, the MCOs have been accommodating preferences expressed by their 
members, even though their networks may be adequate to handle their members' needs. 
Moreover, the MCOs are not refusing to pay rates that are adequate to obtain out-of­
network providers; rather, they are locating the providers as necessary, paying them when 
services are rendered to their members and encouraging providers to join their networks 
at every opportunity. 


Again, if you are aware of any specific situations of a HUSKY member not receiving 
the health care benefits through his or her enrollment choice -- either AEH, 
AmeriChoice, Community Health Network of Connecticut, or a HUSKY Primary Care 
(PCCM) provider -- please bring that information, in writing, to the attention of the DSS 
Medical Care Administration. 
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