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CASES ARGUED AND DETERMINED

IN THE

SUPREME COURT OF ERRORS

OF THE

STATE OF CONNECTICUT.

THE NEw Yorxk & NEw ENGLAND RarrLroAD Com-
PANY vs. THE CITY OF WATERBURY.

Hartford Dist., Oct. T., 1890. ANDREWS, C. J., CARPENTERR, LooMIs,
SEYMOUR and TORRANCE, Js.

It is provided by Gen. Statutes, § 3481, that whenever a new highway is
laid out across a railroad, it shall pass over or under the railroad track
a3 the railroad commissioners shall direct; and that the railroad com-
pany shall construct the crossing, bearing half the expense of it, and
being reimbursed for the other half by the town, city or borough. A
new street was laid out in a city across a railroad, the land occupied
by which was owned in fee by the railroad company, and the crossing
was constructed by the company. Held that the railroad company was
not entitled, in addition to reimbursement for half the cost of the
crossing, to payment by the city of the remaining half of the cost as
damage to which it had been subjected by the taking of its land for
the highway.

The railroad company was incorporated under a charter which did not im-
pose the burden of making such crossings, but its charter was subject
to amendment. Held that the 'statute above mentioned constituted
such an amendment. ’

All general laws and police regulations affecting such corporations are
binding on them without theit assent.

It is not a taking of its property to compel a railroad company to pay half
the cost of building a bridge to protect the public, nor damage incident
to the taking of property within the true meaning of the term.

{Argued October 15th, 1890—decided January 5th, 1891.]

APPLICATION for a re-assessment of damages for land
Vor. Lx.—1 €Y
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taken for a highway by the defendant city; brought to the
Superior Court in New Haven County, and heard before
Fenn, J.

The court made a finding of the facts, which, after stat-
ing that the highway in question was laid out by the city of
Waterbury across the land owned in fee and occupied by
the railroad company, and that the board of compensation
of the city had assessed the damages for the land taken at
$198, proceeded as follows :—The highway constructed upon
the land so taken crosses the lay-out of the applicants, and
by direction of the railroad commissioners is made to pass
under the railroad. The applicants coustructed the cross-
ing to the approval of the commissioners, the expense of
such crossing being $7,755.19. One half of said sum has
been paid to said company by said city, but the company
also has demanded the other half, and claims to be entitled
thereto, being $3,777.59. And I find that if said one half
of said cost of conveying said railroad over said highway,
which has not been paid to said company by said city, is to
be taken into account and allowed in estimating the damage
to which said company is entitled, said damages are $4,027.59.
Otherwise I find said damages to be $250.

Upon these facts the case was reserved for the advice of
this court.

E. D. Robbins, for the plaintiff.

1. The law of eminent domain requires that the compen-
sation awarded shall cover not merely the value of the land
taken, regarded by itself, but all direct damage and loss to
its owner resulting from the taking. If a highway dividesa
farm, the owner receives as compensation the damage to the
whole farm. If a factory must be raised or lowered, shored
up or moved, in consequence of the taking for a highway
of part of the land of a manufacturing corporation, such
corporation must be paid enough to make good the expense
so necessitated. Lewis on Eminent Domain, §§ 461, 462.
In the case at bar the highway has been constructed, pursu-
ant to the charter of the city of Waterbury, pending the
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appeal from the award of compensation. The plaintiff has
actually built piers and a bridge to carry its railroad over
that part of the highway located on the land now under
condemnation. The final net cost to it of making these ab-
solutely required re-arrangements has been exactly $3,777.59.
This element of damage is neither remote nor difficult of
ascertainment, but as direct, immediate and definite as could
possibly be conceived. It never was conjectural or contin-
gent, but from the first stage of the proceedings was abso-
lutely certain and capable of exact estimation. It is not
pretended that there is a counterbalancing advantage of any
nature. A highway under the railroad is and will always
remain merely a source of danger and of possible expense.
If the claim made below by counsel for the city of Water-
bury is sustained, the taking of the plaintiff’s land for a
public use will have caused it a direct net loss of $3,777.59,
for which it receives no compensation. The authorities
amply sustain our claim. Com. v. Boston ¢ Maine R. R.
Co., 8 Cush., 25; Mass. Central R. R. Co. v. Boston, Clinton
& Fitchburg R. R. Co., 121 Mass., 124 ; Matter of Lockport 4c.
R. R. (o.,19 Hun, 88; Chicago ¢ Grand Trunk R. R. Co. v.
Hough, 61 Mich., 50T; Toledo & Ann Arbor R. R. Co. v.
Detroit, Lansing § Northern R. R. Co., 62 id., 564 ; Illinois
Central R. R. Co.v. City of Bloomington, 76 Ill., 447; St.
Louis, Jacksonville § Chicago R. R. Co. v. Springfield ¢ N.
Western R. R. Co., 96 id., 2T4; Lake Shore ¢ Mich. South.
R. R. Co. v. Chicago ¢ W. Indiana R. R. Co., 100 id., 21 ;
Chicago ¢ W. Indiana R. R. Co. v. Englewood Connecting
R. R. Co., 115 id., 875. In Old Colony R. R. Co. v. Ply-
mouth, 14 Gray, 1565, SHAW, C. J., says—* The petitioners
are entitled to recover damages for taking their land for the
purposes of a highway, subject however to its use for a rail-
road; for the expense of erecting and maintaining signs
required by law at the crossing; for making and maintain-
ing cattleguards at the crossing if necessary; and for the
expense of flooring the crossing and keeping the planks in
repair.” In Flint ¢ Pere Marquette R. R. Co. v. Detroit 4
Bay City R. R. Co., 64 Mich., 850, the court held that the
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cost of maintaining signals on a crossing system would be
elements of damage, though the cost of stopping trains at
such a crossing is not. In Grand Rapids v. Grand Rapids
¢ Indiana R. R. Co., 58 Mich., 641, the court say :—* The
damage done to a railroad by having a highway run across
it must necessarily include all the additional expenses en-
tailed by such a crossing, which in a city may involve a
considerable outlay in making the crossing safe and pro-
viding guards against accident. Under the constitution
there must be just compensation, and this cannot be denied
by law or by verdict.” The appellant is a corporation, and
its charter is subject to amendment, but this fact does not in
any wise affect its constitutional right to compensation
when its property is taken for public use. In Toledo 4 Ann
Arbor R. B. Co. v. Detroit 4c. R. R. Co., before cited, the
court quotes with approval the following language from an-
other case cited :— Neither the state nor any of its depart-
ments or municipalities have or claim any interest in the
property or franchises of the company. They neither pay
nor contribute towards the purchase of the right of way or
keeping it in proper repair afterwards. All this is done by
the company itself and through its efforts, and the right
thus acquired and paid for by the company is as much its
property and of value to it as would be a like right or inter-
est if owned by an individual. In justice, therefore, the
corporation should bave as clear a right to compensation for
injury sustained in consequence of an appropriation or use
of its property by another without its consent, as an indi-
vidual would.” There can be no question that the present
case comes entirely within the law of these cases. If sign-
boards, planks between rails, and cattle-guards, when re-
quired by law at crossings, are proper elements of damage,
s0 clearly in this case are the piers and bridge, which also
are absolutely necessary.

2. The charter of the city of Waterbury requires it to
pay all damages which shall be done to any person by the
taking of his land for a highway. 7 Private Laws, 220.
It is sophistry to argue that this requirement has been com
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plied with, if, by the laying out of the highway, the land-
owner suffers a damage of $3,777.59, which was a certain,
-direct and immediate consequence of that lay-out, because
necessitated by statute, and which, in the hearing for the
assessment of damages, is capable of easy and exact ascer-
tainment.

8. The constitution of the state provides that the property
of no person shall be taken for public use without just com-
pensation therefor. Art. 1, sec. 11. There is no contro-
versy here about the police powers of the state. In some
instances where laws have been thought necessary for the
public health, safety or morals, which incidentally injured
individuals, the claim has been made that the laws were
void as violating this constitutional provision. The courts
have, however, found that there was no *taking” of prop-
erty in such cases. In the present instance there is no
question whether there is a “ taking of property;” the pro-
ceeding is avowedly one for that specific purpose. The
only question is one which, in the cases above referred to,
was never even reached, namely, what is just compensa-
tion? It is mockery to call that compensation just which
evidently and unavoidably leaves a landowner, as soon as
the land is taken, 83,777.59 worse off than he would be if
his land were not condemned for the public use.

4. The 14th amendment to the constitution of the United
States provides that no person shall be deprived of property
without due process of law, nor denied the equal protection
of the laws. The plaintiff certainly is denied the equal
protection of the laws when every other individual or corpo-
ration whose land is taken for this highway receives, not
merely the value of the ground condemned but full com-
pensatory damages for the taking, while the plaintiff re-
ceives merely the amount of money which its land would
be worth if it were an unoccupied field. ,

5. The suggestion that section 3481 of the General Stat-
utes forbids the award of compensatory damages is unten-
able for two reasons. 1st. That statute has no reference to
the assessment of damages in condemnation proceedings nor
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even to the laying out of the highways. It merely provides
that independently of any such proceedings, whether land
owned by the railroad company be taken or not, the muuici-
pality ¢ constructing” a new highway shall pay half the
expense of constructing the railroad crossing.—2d. Any
construction of a statute will always be avoided, if possible,
which brings it into variance with the constitution of the
state or of the United States. Camp v. Rogers, 44 Conn.,
291, 299.

@G. E. Terry, for the defendant.

SEYMOUR, J. The legislature in the year 1883 passed an
act *concerning the crossing of railroads by highways.”
It provided, in one of its sections, that “ whenever a new
highway or a new portion of a highway should thereafter be
constructed across & railroad, such highway or portion of
highway shall pass over or under the railroad, as the rail-
road commissioners shall direct. The company or trustee
operating such railroad shall construct such crossing to the
approval of the railroad commissioners, and may take land,
for the purposes of this section, in the manner now provided
by law for the taking of land by railroad companies. Oue
balf the expense of such crossing shall be borne by the com-
pany or trustee constructing the same, and the other half
thereof shall be paid to said company or trustee by the
town, city or borough which constructs said highway or
portion of highway.” Gen. Statutes, § 3481.

After the passage of this act the board of road commis-
sioners of the city of Waterbury, upon due notice to, and
after hearing, all owners of land proposed to be taken there-
by, laid out a highway in said city, called Fifth street;
which lay-out crosses the track of the applicant and includes
and takes therefor land in which it has the estate in fee.
By direction of the railroad commissioners the highway was
made to pass under the railroad. The railroad company
constructed the crossing to the approval of said commission-
ers, at an expense of $7,7565.19. One half of this sum has
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been paid by the city, but the railroad company has de-
manded the other half and claims to be entitled thereto.

On July 11th, 1887, the board of co.mpensation of Water-
bury assessed and determined that the city pay to the rail-
road company, in full of all damages over and above all
benefits aceriing to the applicant from the said lay-out and
extension of Fifth street, the sum of $198, and made its
report accordingly to the court of common council of the
city. . The report was accepted and duly recorded and said as-
sessment of benefits and damages was confirmed and adopted
by the court of common council and approved by the mayor
of the city. Thereupon the railroad company brought its
application in due form for 4 reassessment of damages.

The Superior Court finds that if said one half of the cost
of conveying the railroad over the highway, which has not
been paid to the railroad company by the city, is to be taken -
into account and allowed, in estimating the damage to which
the company is entitled, the damages are $4,027.59; other-
wise the damages are $2560. The question what judgment
shall be rendered upon the facts of the case is reserved for
the advice of this court.

The contention of the railroad company is that it is enti-
tled to claim and receive, as part of its damages for the
taking of its land for the highway, compensation for the
entire expense which it was compelled to incur in construct-
ing the crossing as directed by the railroad commissioners.
It insists that the statute dividing the expense is not appli-
cable to this case, and that to apply it and enforce it would be
in violation of the provision of our constitution that the
property of no person shall be taken for public use without
just compensation therefor.

The statute was passed, as is well known, as part of a gen-
eral plan to diminish the number of grade-crossings. Of
course the legislature did not contemplate, when it provided
that one half the expense of constructing crossings under
its provisions should be borne by the railroad company, that
it, in turn, could recover such half from the town, city or
borough constructing the highway, under a claim for dam-
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ages consequent upon the exercise of the right of eminent
domain in taking land of the railroad for highway purposes.
The applicant nevertheless claims that the entire expense of
constructing the crossing is damage incident to the taking
of its land by the condemnation proceedings, to which it is
entitled as just compensation. It argues thaf inasmuch as
the law compels it to build the bridge and pay one half of
the expense of so building, therefore Waterbury must pay
such one half of the expense in addition to its own share,
as just compensation for taking the land.

The charter of the New York & New England Railroad
Company is not what is called a close charter, but is subject
to legislative amendment. All general laws and mefe mat-
ters of police regulation, affecting corporations, are binding
without their assent. New Haven § Derby R. R. Co. v.
Chapman, 88 Conn., TLl. The act in question has the effect
of an alteration of the charter of a company, previously
incorporated by a charter which did not impose the duty,
but which contained a provision that it might be altered at
the pleasure of the legislature. Bulkley v. N. York 4 N.
Haven R. R. Co., 27 Conn., 479.

It was held in English v. N. Haven § Northampton Co.,
32 Conn., 240, that, under the power to amend a charter,
the General Assembly had a right to impose upon the de-
fendant any additional condition or burthen, connected
with the grant, which they might justly have imposed origi-
nally. In that case the defendant’s charter empowered it
te construct and use a railroad terminating in the city of New
Haven, and provided that the construction and use of that
part of the road within the limits of the city should be sub-
ject to such regulations as the common council should pre-
scribe. After the defendant had coustructed its road and
built bridges over the same within the city and to its accept-
ance, the legislature passed an act authorizing the common
council to order the bridges widened in such manner as
public convenience might require, and to enforce the order.
It was contended by the defendant that the act was uncon-
stitutional as impairing the obligation of the contract of the
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state, and as taking its property without compensation there-
for. But the court held the contrary and sustained the
statute.

This court said, in City of Bridgeport v. N. York 4 N.
Haven R. R. Co., 86 Conn., 264—* There have been many
decisions where new highways have been laid across rail-"
roads and the railroad company have claimed damages for
increased liability to accidents at the crossings or for in-
creased expense of ringing the bell or for liability to be
ordered by the commissioners to build a bridge over the track
or to keep gates or flagmen. All such claims for damages,
and all claims that were not direct and immediate burdens,
have been uniformly holden too contingent and remote to be
the basis of an assessment for damages.”

There can be no doubt of the right of the legislature to
require railroad companies to bridge their crossings of ex-
isting highways at their own expense. The case of English
v. The New Haven ¢ Northampton Co., supra, fully recog-
nizes that right, and it is expressly held in N. York 4 N.
England R. R. Co.s Appeal from Railroad Comrs., 58 Conn.,
532. In the latter case this court says ¢ that such crossings
are public nuisances, dangerous to human life, and no man
has a vested interest in the creation or continuance of such
a nuisance. In the exercise of the power of protecting
human life the legislature may at any time and without
notice abate it or prevent its existence.” The same right
is strongly affirmed in People ex rel. Kimball v. Boston 4
Albany R. R. Co., 70 N. York, 569.

The applicant argues that, the law being so that if a fac-
tory building must be raised or lowered, shored up or moved,
in consequence of the taking of land of a manufacturing
company for a highway, such company must be paid enough
to make good the expense so necessitated, therefore the same
rule must be adopted in respect to the construction of the
bridge in this case, required by the law. But the cases
stand upon a very different footing. In one the damage is
the direct, natural, unavoidable result of the taking. In
the other the damage is in no way directly or naturally con-
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nected' with the taking, but artificially, and by means of a
statute which has respect to the safety of the public and
not to the damage of the party whose property is taken or
to the benefit of the party who takes it.

The question before us is an interesting one and not en-
" tirely free from difficulties. The statute requires the appli-
cant to construct a bridge over the highway which is laid
out across its track. Now, because it owned the land taken
for the highway crossing in fee, and it was therefore taken
under the exercise of the right of eminent domain, can the
applicant demand, by way of just compensation, that the
one half of the expense, which the law requires him to pay,
shall be paid back to him by the respondent? We think
not.

Compensation for expense arising through such statutory
obligation is not a legal element of damage. There is no
right to compensation for what the law says shall be done
at the expense of the railroad company. It is not a taking
of property to compel it to pay one half the expense of
building a bridge to protect the public, nor damage incident to
the taking of property within the true meaning of the words.
We cannot hold that a duty which the state has most justly
imposed upon the applicant, as its share towards the protec-
tion of life, should be turned into an element of damage,
for which compensation must be made when circumstances
arise which create the duty. We are well aware that there
are decisions that, where highways cross a railroad, the ex-
pense of cattle-guards, signs and planking is an element of
damage which must be paid for. Different states have de-
cided differently upon this point. Mills on Eminent Do-
main, § 83. Perhaps it is impossible to discriminate between
those cases where compensation has been awarded and the
case at bar. But the precise question here involved is sub-
stantially novel, and, at the risk of antagonizing the rule,
if it exists, of allowing compensation for the expense of
erecting statutory safeguards, we must decide this case upon
the principles we have stated.

"The Superior Court is advised to assess damages in favor
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of the applicant to the amount of $250, and to render judg-
ment accordingly.

In this opinion the other judges concurred.

FARFIELD CoUNTY BAr vs. HowArp W. TAYLOR.

New Haven & Falrfield Cos., Oct. T., 1890. ANDREWS, C. J., CARPEN-
TERB, Loomis and SEYMOUR, Js.

Courts can as a general rule fine an attorney for a transgression of their
rules and can forbid him to appear before them, but the Superior Court
alone has power to order the suspension or disbarment of attorneys. :

There is no statute or usage authorizing an appeal from an order of the
Superior Court suspending or disbarring an attorney.

Certain attorneys, appointed a committee by a county bar to present to the
Superior Court the case of an attorney of the county who had been
guilty of a gross violation of professional duty, made a presentment of
the case to the court. Heid that there was no necessity of proof of
their appointment as a committee of the bar, as any member of the bar
had a right, and it was his duty, to bring such a case to the attention
of the court.

A judgment had been obtained against the attorney by a party whom he had
defrauded. Held that this judgment, even under strict rules of law,
would have been admissible in support of the ailegation of the present-
ment that it existed; but that the hearing of the casg was not a trial
in the ordinary sense, and was not governed by the ordinary rules with
regard to the admission of evidence.

Upon the facts proved, and which showed a very aggravated case of pro-
fessiona! misconduct, it was held that the court below properly rendered
a judgment of disbarment and not of mere suspension.

[Argued November 5th, 1890—decided January 'hh_, 1891.]

COMPLAINT by a committee of the Fairfield County Bar,
against the defendant, an attorney-at-law of that county,
made to the Superior Court for that county, charging the
defendant with fraudulent conduct as an attorney, and ask-
ing for his disbarment. The case was heard by Fenn, J., a
finding of the facts was made, and a decree passed disbarring
the defendant and forever prohibiting him from practising
law in the state. The defendant appealed to this court.

L
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H. 8. Sanford, for the appellant.

S. Fessenden and G. W. Wheeler, with whom was J. C.
Chamberlain, for the appellees.

ANDREWS, C. J. The appellant was an attorney-at-law
residing in Danbury and practising in Fairfield County. He
was displaced from being an attorney by an order of the Su-
perior Court in that county made on the 13th day of May,
1890. From that order he has appealed to this court.

Section 704 of the General Statutes provides as follows :—
¢« The Superior Court may admit and cause to be sworn as
attorneys such persons as are qualified therefor, agreeably
to the rules established by the judges of said court; and no
other person than an attorney so admitted shall plead at the
bar of any court in this state, except in his own cause ; and
said judges may establish rules relative to the admission,
qualifications, practice and removal of attorneys.”

Section 785 provides that—‘ attorneys admitted by the
Superior Court shall be attorneys of all courts, and shall be
subject to the rules and orders of the courts before which
they act, which may fine them for transgressing any such
rule or order, not exceeding one hundred dollars for any of-
fence, and may suspend or displace them for just cause.”

As is seen from these sections the Superior Court alone
has power to admit persons to be attorneys-at-law, and the
persons so admitted are attorneys in all the courts of the
state. Any other court than the Superior Court may fine
an attorney for transgressing its rules and doubtless has the
power to forbid him from appearing before it ; but only the
Superior Court can make an order of total suspension or dis-
placement. In the absence of specific provisions to the con-
trary, the power of removal is, from its nature, commensurate
with the power of appointment.

There is no statute authorizing an appeal from an -order
by the Superior Court suspending or displacing an attorney.
Nor so far as we are able to learn, is there any usage per-
mitting it. Such orders have been made many times in the
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Superior Court, and this is the first instance in which any
attempt has been made to take an appeal from ope of them
to the Court of Errors.

Such an order, although it is a judicial act, has in it so
much that is of a discretionary nature as to suggest great
difficulties in an appeal. It is a discretion, too, that ought
to be exercised with great moderation and care. But some-
times it must be exercised, and no other tribunal can decide
in a case of removal from the bar with the same measure of
information as the court itself. A revising tribunal, if there
be such an one, would feel the delicacy of interposing its
authority, and do so only in a plain case. In this case all
objection to the appeal is expressly waived, and apparently
with the approval of the judge of the Superior Court who
made the order. We have therefore concluded to exam-
ine it.

The case is this :— Certain attorneys practising in Fairfield
County, describing themselves to be a committee of the bar
of that county, made a presentment to the Superior Court
in that county, in the form of a complaint, therein charging
the appellant with fraud and with other unprofessional con-
duct ; and that he had been sued by Margaret and David
Sprague, who claimed to have been his clients, and that in
a matter concerning which they had asked and followed his
-professional advice he had defrauded them out of a large
sum of money; that a trial had been had before the Supe-
rior Court in that county at a former session, and a judg-
ment rendered in favor of the said Spragues to recover of
the appellant the sum of $2,288.75, for such fraud. A copy
of the entire record in that case, the complaint, pleadings,
finding of facts, and judgment, was attached to and made a
part of the presentment so made by them.

Upon that presentment the Superior Court made an order
of notice to the appellant, requiring him to appear on a day
named to make answer thereto. On the day so named the
appellant did appear with.counsel, made an answer denying
all the material allegations of the presentment, and was fully
‘heard.
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At the hearing the attorneys who had preferred the charges
appeared to prosecute them. They offered a duly certified
copy of the record, a copy of which had been set out in and
made a part of their charges, and also the testimony of wit-
nesses to prove the charges they had made, and also the
truth of the things averred in the complaint of the said
Daniel and Margaret Sprague. The appellant was also fully
heard in his exculpation. All the evidence he offered was
received without objection, and the matter was argued at
length in his behalf by counsel. The court made & finding
of facts and rendered a judgment that the appellant be dis-
barred and forever prohibited from practising law before the
courts of this state.

At the commencement of the hearing the committee who
had made the charges proposed to offer evidence of their
appointment as a committee of the bar, and for that pur-
pose had the records of the bar in court, and so stated. The
court ruled that such evidence was not required, but that
the court would recognize the persons named, they being
known to the court as members of the bar, as proper persons
to prefer the charges and to present the matter therein con-
tained to the court. This ruling was objected to and is the
first reason of appeal. There is no force in the objection.
While it would have been well enough, perhaps, to have re-
ceived that record, it would have been wholly without sig-
nificance. It was the duty of the attorneys, if they knew
of unprofessional conduct by the appellant or any other at-
torney, to bring it to the attention of the court. An appoint-
ment by the bar to do that which it was their duty to do
without any appointment could give them no added author-
ity. Nor was any such appointment necessary to give the
court jurisdiction. The court might summon the appellant
to a hearing upon any information it had that it deemed
worthy of credit, whether it came from lawyers or laymen.
The manner in which the proceeding should be conducted,
so that it be without oppression or injustice, was for the
court itself. Kz parte Wall, 107 U. S. R., 265.

The appellant also objected to the record of the case
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brought by Daniel and Margaret Sprague against him be-
ing read, and further objected to the finding of the facts
therein as not being a part of the record. It is to be ob-
served that the finding of the facts in that case is made a
part of the record by the order of the judge who heard the
cause. There has been among the statutes of the state ever
since 1864 a provision that a finding of facts may be made
a part of the record by such an order. Acts of 1864, ch. 49,
page 67. This provision may be found in the revision of
1875 at page 444, sec. 9. It is in substance reproduced in
the Practice Act, (Acts of 1879, page 439, sec. 30,) and is
now section 1111 of the General Statuteg of 1888. The ob-
jection to the record as a whole is that it was between other
parties—res inter alios acta. This objection has in it a tinge
of sophistry. It turns aside from the purposes for which the
hearing was had. It was an investigation by the court into
the conduct of one of its own officers, not the trial of an
action or suit. Neither the whole bar of Fairfield County
nor its committee were parties to an action in any proper
sense. They were not prosecuting any matter of their
own. They were not plaintiffs. They were performing’
their sworn duty to the court by bringing to its knowledge
the misdoings of one of its agents, But if that committee
be regarded as a party, and applying the strictest technical
rule, the record was admissible. One of the averments of
the complaint was the existence of a certain record. That
averment was denied. On such an issue the plaintiffs might
surely offer the best possible evidence there could be of the
truth of their allegations. The existence of such a record
as was averred in the complaint was proved by the produc-
tion of a copy. For that purpose the whole record was ad-
missible. And it does not appear to have been offered or
used for any other purpose. The court seems to have been
careful to limit it to its proper effect. All the other parts
of the case were proved by other and appropriate evidence.
It is true that the charges contained in the present com-
plaint are substantially the same as those contained in the
Sprague complaint. They go over the same ground, and
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their truth or falsity was involved in this investigation. To
prove them the evidence of witnesses was offered and re-
ceived, and the finding of the court in this case is based
exclusively on their testimony. But these charges did not
contain the whole issue. The ultimate question lay beyond
them. The real question was whether or not the appellant
was a fit person to be longer allowed the privileges of being
an attorney. And on that question the fact of the existence
of such a record would be legitimate and cogent evidence.

The last reason of appeal is, that the court erred in ren-
dering a judgment of disbarment, instead of suspension only
for a reasonable and stated period.

Examined somewhat more in detail, the record shows that
prior to January, 1886, the appellant had had such profes-
sional relations with Margaret and Daniel Sprague that he
believed they would come to him for professional advice and
assistance if they should have any law business. In that
month he engaged to collect a judgment rendered in the
Supreme Court in Dutchess County in the state of New
York against the said Daniel Sprague, and owned by one
Emeline Kent, for the amount of $1,849.82, with interest
thereon from and after 1874. The appellant was authorized
to settle for $1,000, net to the owner of the judgment, and
was to receive for his own services all he could obtain over
$1,000, up to $1,500, and one third of the amount collected
in excess of the latter sum. Daniel and Margaret Sprague
were husband and wife ; Daniel had no property, Margaret
had some property. In order to deceive the Spragues, and
to cause them to believe, if they should come to him for ad-
vice or assistance, that he was not employed to collect the
judgment, the appellant drew up and caused to be issued by
another attorney a complaint against Daniel and Margaret
Sprague in favor of the said Emeline Kent, to recover the
amount due on the judgment. Upon this complaint the
property of Margaret Sprague was attached. As soon as it
was served the Spragues came to the appellant and retained
him as their counsel. He accepted that employment. He
went to Dutchess County and there learned that Margaret
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Sprague was not liable on the judgment. On his return he
falsely stated to Mr. and Mrs. Sprague that she was liable
on it, and that her property could be taken for it in the suit
that had been served on them, and advised them to settle
that suit on the most favorable terms they could. Relying
on that advice they did settle, the said Margaret paying of
her own money the sum of $1,875 in settlement; of which
sum the appellant received the stipulated proportion. The
appellant knew that, from the time of her employment of
him as aforesaid until the settlement of that suit, the said
Margaret relied upon him as her counsel and believed him
to be acting solely in her interest and behalf. He was how-
ever at that time acting for and in behalf of said Emeline
Kent, plaintiff in the suit, which the Spragues did not know.

It is hardly possible to characterize such conduct by an
attorney-at-law in ineasured terms. That it was a gross vio-
lation of the attorney’s oath is only a moderate statement.
That it manifested a low condition of moral sensibility is
true, and that it showed the appellant to be utterly wanting
in the qualities which would entitle him to public confidence
is also true.

It is not enough for an attorney that he be honest. He
must be that,and more. He must be believed to be honest.
It is absolutely essential to the usefulness of au attorney
that he be entitled to the confidence of the community
wherein he practises. If he so conducts in his profession
that he does not deserve that confidence, he is no longer an
aid to the court nor a safe guide to his clients. A lawyer
needs, indeed, to be learned. It would be well if he could
be learned in all the learning of the schools. There is noth-
ing to which the wit of man has been turned that may not
become the subject of his inquiries. Then, of course, he
must be specially skilled in the books and the rules of his
own profession. And he must have prudence, and tact to
use his learning, and foresight, and industry, and courage.
But all these may exist in a moderate degree and yet he may
be a creditable and useful member of the profession, so long
as the practice is to him a clean and honest function. But

VoL 1x.—2
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possessing all these great faculties, if once the practice be-
comes to him a mere * brawl for hire,” or a system of legal-
ized plunder where craft and not conscience is the rule, and
where falsehood and not truth is the means by which to gain
his ends, then he has forfeited all right to be an officer in any
court of justice or to be numbered among the members of
an honorable profession.
There is no error in the judgment complained of.

In this opinion the other judges concurred.

STATE EX REL. ANDREW J. BELL vs. ALEXANDER WEED.

New Haven & Fairfield Cos., Oct. T., 1800. ANDREWS, C. J., CARPEN-
TER, LooM18, SEYMOUR and TORRANCE, Js.

The charter of the borough of Stamford provides that the warden and
burgesses, on or before the Monday next preceding the annual elec-
tion of officers, *‘ shall make out a list of all the electors residing in
the borough and qualified to vote therein, which list may be made out
entirely from the registry list of the voters of the town last perfected,
and no person shall vote at said annual meeting unless his name shall
appear upon the list of voters made by sald warden and burgesses;
provided that, if the name of any elector legally qualified to vote shall
be omitted from the list and shall appear upon said regisiry of the
town, he shall be permitted to vote.”” Held—

1. That the warden and burgesses were not a board of registration. Their
duties were merely clerical.

2. That a list copied from the registry list of the town at the request of the
clerk of the borough and three burgesses, though not written by the
warden and burgesses nor made at their request, but accepted and used
at the borough election, was a sufficient compliance with the require-
ments of the charter.

[Argued November 5th, 1890—decided January 5th, 1891.]

INFORMATION in the nature of a writ of quo warranto,
against the defendant as usurper of the office of burgess of
the borough of Stamford; brought to the Superior Court in
the county of Fairfield, and heard before Fenn, J. Facts
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found and judgment rendered for the defendant, and appeal
by the relator. The case is fully stated in the opinion.

J. H. Olmstead and G W. Wheeler, for the appellant.

1. No list of votes was prepared by the warden and bur-
gesses of the borough, and therefore both elections were
illegal and void. They are made by the charter a board of
registration, and it provides that “no person shall be per-
mitted to vote or act at said annual meeting of said borough,
unless his name shall appear upon the list of voters made
by said warden and burgesses.” This language is impera-
tive. Since no list was made by them, not a vote cast at
the elections was legally cast. The proviso that where a
name has been omitted from the list made out by the warden
and burgesses, the voter may yet vote if his name is on the
town registry, has no application here, because there was no
list prepared from which a name could be omitted. In State
ex rel. Doerflinger v. Kilmantel, 21 Wis., 566, the words of
the act are: “No vote shall be received at any annual elec:
tion in this state, unless etc.” The court say9 it is difficult
to conceive any language more strongly imperative than
this. Cooley (Const. Lim., 7568,) says: *“ And when the
law requires such a registry, and forbids the reception of
votes from persons not registered, an election in a township
where no such registry has ever been made, will be void,
and cannot be sustained by making proof that none in fact
but duly qualified electors have voted. It is no answer
that such a rule may enable the registry officers by neglect-
ing their duty to disfranchise the electors altogether; the
remedy of the electors is by proceedings to compel the per-
formance of the duty; and the statute being imperative and
mandatory, cannot be disregarded.” See also McCrary on
Elections, § 9; Nefzger v. Davenport & St. Paul R. R. Cv.,
36 Iowa, 642; State ex rel. Ensworth v. Albin, 44 Misso.,
346; 8. C., 46 id., 456; Zeiler v. Chapman, 54 id., 502;
Harrison v. Frazier, 98 id., 426 ; People v. Laine, 33 Cal.,
65.; . People v. Kopplekom, 16 Mich., 842; People ez rel.
Van Bokkelen v. Canaday, 78 N. Car., 198; McDowell v. Con-
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struction Co., 96 id., 514; State ex rel. Martin v. County
Comrs., 20 Fla., 859 ; Barnes v. Supervisors of Pike Co., 51
Miss., 305; State ez rel. Bancroft v. Stumpf, 23 Wis., 630.
The principles underlying these decisions are—(1) That
the requirement of a registry by the law is mandatory and
a failure to comply vitiates an election held in disregard,of
this requirement. (2) That registry lists must be made up
by those authorized by law to make them at the time desig-
nated by law, so that all voters may see whether their names
are on the list or not. (8) That the law will not permit
the registry officers to neglect their duty and thereby cause
the voters annoyance in casting their votes, or a total ina-
bility to have their votes accepted and counted.

8. Fessenden and N. C. Downs cited Commonwealth v.
Smith, 132 Mass., 289; State ex rel. Love v. Freeholders of
Hudson Co., 3 N. Jer. Law, 269; Boileau's Case, 2 Parsons’s
Sel. Cas., 503 ; Stevenson v. Lawrence, Brightly’s Lead. Cas.
on Elections, 527; S. C., 1 Brewst., 126 ; Taylor v. Taylor,
10 Minn., 107 ; Wheelock’s Case, 82 Penn. St., 297; Prince
v. Skellin, T1 Maine, 361; Fowler v. The State, 8 S. W.
Rep., 255; Cooley’s Const. Lim., 617; McCrary on Elec-
tions, §§ 190, 192, 193.

SEYMOUR, J. The sections of the charter of the borough
of Stamford under which the claims in this case are pre-
sented, provide as follows:—Section 22 that “the warden
and burgesses of the borough, on or before the Monday next
preceding the annual election of officers for said borough,
shall make out a list of all electors residing in said borough
and qualified to vote therein, which said list may be made
out entirely from the registry list of the voters of the town
of Stamford last made and perfected, and no person shall
be permitted to vote or act at said annual meeting of said
borough unless his name shall appear upon the list of voters
made by said warden and burgesses; provided that, if the
name of any elector legally qualified to vote at said annual
meeting shall be omitted from the list made out by said
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warden and burgesses, and shall appear upon said registry
list of said town of Stamford last made and perfected, then
said elector shall be permitted to vote at said annual meet-
ing and election, notwithstanding his name does not appear
on the list so made out by said warden and burgesses. And
section 7 provides that ¢ the clerk of the borough of Stamford
shall be the clerk of the board of warden and burgesses and
shall keep all the records of said borough, and that he shall
make true and regular entries upon the records of the votes
and proceedings of said borough and of the warden and bur-
gesses.”

At the annual election of said borough, held on the first
Monday in April, 1890, the relator and the respondent were
candidates for the office of burgess. Upon counting the
ballots it was found that both had received an equal number
of votes, and the moderator declared that there was a tie.
Thereupon, on the second Monday of said April, an election
was held, pursuant to the provisions of the charter in cases
of a tie vote, for the purpose of electing n burgess to fill
the position declared to be left vacant by the tie between
the relator and the respondent. Upon counting the ballots
cast at said election it was found that the relator had five
hundred and forty-four votes and the respondent five hun-
dred apd forty-six, and that there was one blank ballot.
The moderator declared the respondent elected to the office
of burgess of the borough. He took the oath of office
and proceeded to act as such burgess. Thereupon an infor-
mation in the nature of a writ of quo warrante against said
Weed was filed in the Superior Court, and a trial thereon
had. At the trial the relator contested the validity of said
election on the ground that no list was prepared by the war-
den and burgesses, as required by the charter of the bor-
ough, and that therefore the respondent was unot elected,
and that both of the elections were illegal and void. The
finding shows that a list was used at said elections which
was prepared by Edward Riker and Doctor Rowell, both
electors, but not officers, of the borough. The said Riker
was requested, orally, by the borough clerk, and the said .
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Rowell by three of the burgesses, orally and separately, to
assist in the preparation of the list. Said list first came
into the hands of the clerk of the borough on the morning
of said first election ; nothing appears upon the records of
the warden and burgesses of any action looking to the mak-
ing up of a list nor of the delegation to any one of the
power or authority to make such a list. There was no
wrongful intent or want of good faith on the part of the
former board of warden and burgesses, and all the votes
about which there was any question were, by the evidence, be-
fore the Superior Court, and the result of said elections was
in no way affected by any informality in the preparation of
the voting list. Upon these facts the Superior Court found
that the respondent is entitled to said office, and rendered
judgment in his favor dismissing the information, and the
relator has appealed.

Sundry questions of fact were made and decided in
the court below. The only question of law presented by
the record relates to the list of electors used at said elec-
tions. Was it a legal list within the requirements of the
charter?

We are fully alive to the importance of all legislation
looking towards the prevention of illegal voting. To guard
the right of the qualified voter to have his vote counted,
and, at the same time, to guard the ballot box against ille-
gal votes and corrupt practices, is a duty of the highest
importance. To this end a list of those entitled to vote at
the several elections is of great service, and, in the election
we are considering, was necessary to its validity. The cases
cited in the brief for the relator seem to have been well
considered and satisfactory upon the points which they dis-
cuss. But a mistake runs through his argument, arising
from the assumption upon which the argument is based,
that the warden and burgesses are made, by the charter, a
board of registration, passing upon the qualifications of
voters and deciding upon those qualified to vote, and that
this duty is imposed upon them and them alone.” In other
words, that the list contemplated by the charter is techni-
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cally a registry list. If that were so, there would be no
need of argument to convince us that the election was ille-
gal. But such, clearly, is not the fact; so far from it indeed
that the charter distinctly discriminates between the registry
list and the list to be used at the borough election, and in
terms provides that the latter, calling it a list of all electors,
may be made out entirely from the registry list of the town
last made and perfected. No other method of making out
a list is prescribed or provided. If any other method might
be adopted, yet the warden and burgesses are authorized to
simply follow the last registry list of the town. The provi-
sion that, if the name of any elector, legally qualified to
vote at the borough meeting, shall be omitted from the list
made by the warden and burgesses, his right to vote shall
depend, not upon his being & qualified voter, but upon the
fact whether his name appears upon the last town registry
list, is most significant. The making out of the borough
list required no inquiry into the qualifications of those
whose names were placed upon it. No application by the
voter was necessary to ensure a place upon it. It was
enough if it was copied from the last town registry list, and
if it was not it could be corrected only from that list.

Nor are the warden and burgesses in any proper sense a
board of registration when acting under this provision of
the charter. The charter does not call them so nor impose
upon them any duties which make them so within the
meaniug of the term as used in the argument. Their duties
are merely clerical; they are instructed to make out a list,
and are told from what other list to make it.

In this view of the matter the difficulties suggested by
the relator, that the list was not in fact prepared by the
warden and burgesses, nor by their collective procurement,
are greatly lessened. A list of all the qualified electors resid-
ing in the borough was used. Though copied neither by the
warden and burgesses nor at their request, it was a correct
list, and was used, as the finding states, without wrongful
intent or want of good faith, and the result of the elec-
tions was in no way affected by any informality in its pre-
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paration, Under these circumstances we cannot decide
otherwise than that the charter requirement was substan-
tially complied with. The provision that the warden and
burgesses shall make out a list cannot, in view of the mere
clerical character of the work required, be construed as
mandatory to the extent of requiring that it shall be done
by their own hands. If done under their orders or at their
request, it will be conceded that the provision would be
satisfied. If done without their request and accepted,
adopted and used, it may, with equal propriety, be said to
have been made out by them within any reasonable con-
struction of the charter, and to have been a substantial
compliance with it.
There is no error in the judgment appealed from.

In this opinion the other judges concurred.

)

CHARLES Co0ox, CONSERVATOR, vs. URI P. BARTHOLOMEW
AND OTHERS.

Hartford Dist., Oct. T., 1800. ANDREWS, C. J., CARPENTER, LOoMIS,
SEYMOUR and TORRANCE, Js.

A deed with a condition for the support of a person for life and to be vold
on the performance of the condition, is a mortgage.

If it should be necessary to foreclose such a mortgage the money value of
the incumbrance can be asccrtained approximately, and that is suf-
ficient for all the purposes of substantial justice. o

Courts never refuse to redress an injury on account of the difficulty of es-
timating it in money.

An entry for the failure to perform such & condition in a mortgage is not
necessary.

[Argued November 18th, 1890—decided January 7th, 1891.]

Surr for the foreclosure of a mortgage; brought to the
Court of Common Pleas of Litchfield County. Demurrer
to the complaint, and reservation for advice. The case is
fully stated in the opinion.
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D. C. Kithourn, in support of the demurrer.
R. E. Hall, contra.

CARPENTER, J. This is a suit for the foreclosure of a
mortgage, with the alleged mortgage annexed as an exhibit.
The mortgage is in two parts—an ordinary deed for the con-
sideration of nine hundred dollars, duly executed to convey
real estate, and a condition thereto attached, of the same
date, and signed by the grantor, as follows:—¢ The condi-
tion of the within deed is as follows: The said Bostwick,
for the consideration named in the within deed, covenants
and agrees with said Charles Cook as such conservator, that
he will receive said Sarah A. Bostwick into his care and
keeping during the term of her natural life, that he will
provide for all her waunts in a reasonable and proper way,
will provide her with all néeded food, drink and clothing,
have a room and fire when needed, lodging and every neces-
sary comfort, both in sickuess and health, and at her decease
give her decent and proper burial, and erect tombstones at
her grave, with a suitable inscription thereon, within one
year after her decease, said tombstones to be of a value of
. not less than fourteen dollars. Now therefore, if said Bost-
wick shall well and truly perform all and every of the above
covenants and stipulations faithfully, then this deed to be
void; otherwise to remain in full force and effect in law.”

The complaint also alleges that the defendant Bostwick
subsequently conveyed his interest in the premises to the
defendant Jones, and that Jones conveyed his interest to the
other defendant, Bartholomew. The defendants demurred,
and the case is reserved.

Whether the instrument sued on is or is not a mortgage
is the principal question in the case. What is a mortguge?
«“ A mortgage is a contract of sale executed, with power to
redeem. * * * The condition of a mortgage may be the
payment of a debt, the indemnity of a surety, or the doing
or not doing any other act. The most common method is
to insert the condition in the deed, but it may as well be
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done by a separate instrument of defeasance executed at
the same time. * * * A bond or note is usually taken for
the debt, which is described in the deed, with a condition
that if the debt is paid by the time the deed shall be void.
In such case the mortgage is called a collateral security for
the debt. In like manner an engagement to indemnify, or
any other agreement, may be described in the mortgage
deed.” 2 Swift’s Digest, 182,183. ¢To constitute a mort-
gage the conveyance must be made to secure the payment
of a debt.” Baconv. Brown, 19 Conn., 29. A convey-
ance of lands by a debtor to a creditor as a security for the
payment of the debt.” Jarvis v. Woodruff, 22 Conu., 548.

What is a debt? ¢« That which is due from one person to
another, whether money, goods or services; that which one
person is bound to pay to another or to perform for his ben-
efit; that of which payment is liable to be exacted; due;
obligation ; liability.” Webster’s Dictionary.

What is this case? Ammon Bostwick received 900 from
the plaintiff, in consideration of which he agreed to support
Sarah A. Bostwick during life, and at her death to bury her
and to erect a tombstone to her memory. To secure the
performance of this agreement he executed this deed, with
a condition that the deed should be void if the agreement
should be performed. He assumed a duty which may be
.aptly described as a debt. He executed a deed of real
estate as collateral security for the performance of that duty
—the payment of that debt. The obligation falls within an
approved definition of debt, and the conveyance is within
the legal definition of a mortgage.

There is no force in the objection that this cannot be a
mortgage because of the difficulty in ascertaining the amount
of the debt, as clearly appears by the definitions. Of course
there is less certainty and more inconvenience in reducing
an obligation of this nature to & money valuation than there
is in computing the amount due on an ordinary bond or
note. Nevertheless it may be approximately done; and
that is sufficient for all the purposes of substantial justice.
Courts never refuse to redress an injury on account of the
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difficulty in estimating the extent of the injury in dollars
and cents.

In this case the age, health, general condition and expec-
tation of life of Sarah A. Bostwick must be known; add to
these the probable cost of supporting her for one year, and
we have the date for a reasonable estimate of the cost of
supporting her through life. It is a problem of the same
nature, containing the same elements and similar factors,
with the problem which the parties solved fourteen years
ago. They then, as it seems, fixed the outside limit at $900.
The same thing can be done now as well as then. Possibly
$900 may be considered an equitable limit beyond which
the plaintiff may not claim in this case. As other circum-

stances may exist which will materially affect the general
" question, we will not consider the question further on this
demurrer.

Regarding the conveyance as a mortgage, as we do, there
is no foundatiou for the claim that an entry for a breach of
the condition i3 essential. An entry is essential when the
grantor would devest the grantee of his title for a breach
of a condition. This is an action by the grantee, in whom
the title is, not to enforce a forfeiture, but to foreclose an
equity of redemption, unless the grantor, within a reasonable
time allowed him therefor, pays the damage sustained by a
breach of his agreement.

The Court of Common Pleas is advised to overrule the
demurrer.

In this opinion the other judges concurred.
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BurTON F. HOYLE vs. THE NEW YORK & NEW ENGLAND
RAILROAD COMPANY.

Hartford Dist., Oct. T., 1890. ANDREws, C. J., CARPENTER, Loous,
SEYMOUR and TORRANCE, J8.

H, the owner in fee of a tract of land, conveyed to a railroad company a
strip of land running through it for the laying of its track, the deed
containing the following provision:—** Said company forever to main-
tain the crossing now made on said iand over the railroad and permit
the grantor to use the same for his farming purposes; aiso to permit
the grantor to pass over the crossing on D. B.’s land whenever he shall
require in his farming business.”” Held that the deed was inadmissi-
ble for the purpose of proving a right of way at the crossings acquired
by adverse user.

H by his deed having parted with ali his title except the right of crossing
which he had reserved, had no right of crosslng except that so re-
served. .

Although the deed speaks of the crossings as ‘‘ now made on said lands,”
thus recognizing them as material structures existing when the deed
was made, yet the grantor retained no right to use them independently
of the provision in the deed.

[Argued October Tth, 1890—decided January Tth, 1801.]

AcrtrioXN for damages for the obstruction ofa right of way;
brought to the Superior Court in Windham County, and tried
to the jury before Prentice, J. Verdict for the plaintiff and
appeal by the defendant for error in the ruling and charge
of the court. The case is fully stated in the opinion.

8. E. Baldwin and @. A. Conant, for the appellant.
C. E. Searls, for the appellee.

TORRANCE, J. This is an action to recover damages for
obstructing two certain rights of way claimed to exist be-
tween the farm lands of the plaintiff lying on opposite sides
of the railroad of the defendant across its tracks at grade.

Prior to 1859 these farm lands and the land lying between,
now occupied by the railroad company, were owned and oc-
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cupied by Moses Hoyle, the father of the plaintiff, for farm-
ing purposes. In February, 1859, Moses Hoyle by deed
conveyed to the Midland Railroad Company all his right,
title and interest in and to the land now occupied by the
defendant’s tracks and over which the rights of way in ques-
tion are claimed. The conveyance was made by a quit-claim
deed in the ordinary form, except that it contained the fol-
lowing clause :—* They, the said company, forever to main-
tain the fence on the line of their railroad on said lands, and
forever maintain the crossing now made on said lands over
the railroad, and shall keep the same in good order and per-
mit the grantor to use the same for any and all his farming
purposes ; and also provided that the grantees shall permit
the grantor to pass over the crossing on the railroad made
over the same on Daniel Barrett’s land, whenever he shall
require in his farming business ; and they forever keeping a
depot where the one now is in East Thompson.”

It was admitted on the trial that the defendant succeeded
to all the rights of the Midland Railroad Company in the
land conveyed by the deed. The obstruction complained of
was caused by raising the railroad bed, and coustructing a
wire fence, in the line of and across the ways.

The plaintiff did not claim the rights of way under the
uforesaid deed of his father, nor by way of grant or reser-
vation, or otherwise, under any deed or writing, but his
claim to such rights was grounded wholly upon adverse user.

On the trial to the jury the plaintiff, without objection,
offered evidence that he and his predecessors in title, for
more than fifteen years before the commencement of the
action and the acts complained of, “had continuously, un-
interruptedly, adversely and under a claim of right, used
and enjoyed the two.rights of way across the defendant’s
land set out in the complaint and as set out, and that for
said period of fifteen years and more the defendant had
recognized the right of the plaintiff and his said predeces-
sors in title to such use and enjoyment of said rights of
way.”

As one piece of testimony tending to prove this part of
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" Lis case, the plaintiff offered the aforesaid deed in evidence,
upon the ground that the acceptance of a deed containing
the clause hereinbefore set forth was a recognition of the
existence of such adverse rights. The finding states that
the deed was offered * for the purpose of showing that said
right of way existed as far back as 1859, and that the de-
fendant’s predecessors in title thus recognized the existence
of such rights in the plaintiff’s predecessors.”

Against the objection of the defendant the court admit-
ted the deed in evidence, and, in so doing, we think the
court erred. The only right of way claimed or attempted
to be proved by the plaintiff, was a vight of way by adverse
user, and the deed was offered and received as tending to
prove the existence of such a right in Moses Hoyle, and the
recognition of such a right by the grantee.

The comstruction of this deed in respect to the right to
use the crossing therein mentioned, may not be free from
difficulty, but from any point of view its true construction
can, we think, furnish no ground whatever in support of the
plaintiff’s claim. Whether the right to use the crossings be
regarded as reserved by the grantor, or licensed or otherwise
legally conveyed or conferred by the grantee, it is clear that
the language used neither describes nor recognizes a right
in the grantor which, in any proper sense of the term, was
adverse to the grantee, or which existed independently of
the deed. The language is—* ghall permit the grantor to
use ”” the crossings for certain purposes specified in the deed.
The language is that of the grantor himself, describing the
rights, and all the rights, which would belong to him after
the delivery of the deed. Prior to the delivery of the deed
Moses Hoyle had in the land thereby conveyed all the rights
which belong to an owner in fee simple. After the delivery
of the deed he had only such rights in the land as were ex-
pressed in the deed itself. By his own act he parted with his
almost absolute right in the land conveyed and limited him-
self to such rights therein as were set forth in his own deed.
When the deed was delivered, whatever rights he had to use
the crossings he had under and by virtue of his deed. After
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its acceptance it plainly was the duty of the grantee to
permit the grantor to use the crossings for the purposes ex-
pressed in the deed. The deed was the source and measure
of the reciprocal rights and duties of the parties with respect
to these crossings. In accepting the deed the grantee ac-
cepted it with all its burdens and recognized whatever rights
Moses Hoyle had under it, but it did not thereby recognize
rights in him which differed from those expressed in the deed,
and which existed, if at all, independently of the deed. Itis
true the deed does speak of the crossings as “ now made on
said lands,” and thus may be said to * recognize ” the cross-
ings as material structures existing prior to the deed, but it
does not recognize any right to use them as existing in the
grantor independently of the deed, for it provides that the
grantee shall permit him to use them for certain specified
purposes.

The deed then not only does not tend to prove a right to
use the crossings by adverse user, but on the contrary proves
a right to use them under, and by virtue of, the deed alone,
and its acceptance, if it was a recognition of anything, was
a recognition of the rights expressed in the deed. It was
claimed and admitted to prove a right of way by adverse
user, and the recognition of such a right on the part of the
grantee by accepting it, and was undoubtedly used for this
purpose by the jury in finding a verdict for the plaintiff;
and its admission for such a purpose was error.

In view of the fact that a new trial must be granted for
admitting the deed in evideuce, we have deemed it unneces-
sary to say much about the claimed errors in the charge. All
of the errors assigned upon this part of the case which we
deem of any importance arise out of questions respecting
this deed and its construction, and will not be likely to arise
if the case is tried again.

Both parties in their briefs agree that, upon the facts dis-
closed by the record, it was the duty of the court to construe
the deed, and not to leave such construction to the jury,
and that such is the rule is too plain to admit of doubt or
dispute. ‘
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In one part of its charge the court uses language which
seems to, if it does not in fact, sanction a part of the claim
of the plaintiff, that the deed does or may contain a recog-
nition of an existing right in Moses Hoyle to use the cross-
ings, and leaves the jury without definite instruction upon
the point. Perhaps also in other respects the language of
the charge upon this point in the case was not, in view of
the plaintiff’s claimns, so clear and explicit as it should have
been, and may have misled the jury.

A new trial should be granted.

In this opinion ANDREWS, C. J., LooMis and SEYMOUR,
Js., concurred. CARPENTER, J., dissented.

TeaE NEw HaveEN Young MEN’s INSTITUTE vs. THE
City or NEwW HAVEN.

New Haven & Fairfield Cos., June T., 1890. ANDREWS, C. J., CARPEN-
TERR, LooMis, SEYMOUR and TOBRRANCE, J8.

A testator gave a portion of his estate ‘‘to the city of New Haven in trust,
the income to be applied by the proper authorities for the purchase of
books for the Young Men’s Institute, or any public {ibrary which may,
from time to time, exist in said city.”” When the will was made the
Institute had the only library in the city that was in any sense public,
though it was so only in a somewhat iimited sense. Since his death a
free public library had been established by the city under iegislative
authority, supported by annual appropriations from the city funds.
Held not to be the intention of the testator to make the Institute the
primary object of his bounty, but to vest in the city a discretion in the
matter, and that in the exercise of this discretion the city could ex-
clude it altogether and expend the money in the purchase of books for
the free public library.

And held to be no objection to the selection of the free public library that
the city taxes would be diminished by such a use of the bequest, since
there was no obligation on the city to support the library by taxes.

And held that the bequest was not void as confiicting with the statute
against perpetuities, on the ground that the selection might not be
made in season to vest the equitable estate before that statute would
apply. .

A discretionary power in the execution of a trust may be implied,

[Argued June 8d., 1800—decided January 5th, 1891.]
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Surr to determine the rights of the plaintiff under a tes-
tamentary trust and to compel the execution of the trust;
brought to the Superior Court in New Haven County.
Facts found and case reserved for the advice of this court.
The case is fully stated in the opinion.

C. R. Ingersoll and E. P. Arvine, for the plaintiff.

1. The testator’s intention, as disclosed by the words of
the bequest in question, was to make the then existing New
Haven Young Men’s Institute the primary object of his
bounty. The provision for any public library that might
from time to time in the indefinite future exist in New
Haven, was secondary, alternative and substitutional. Wil-
lard v. Pike, 59 Verm., 202; MecDonald v. Massachusetts
Gen. Hospital, 120 Mass., 432; Good v. Association §c. for
Indigent Females, 109 Mass., 5568; Am. Asylum v. Pheniz
Bank, 4 Conn., 172; White v. Fish, 22 Conn., 31; Carey v.
Carey, 6 Irish Ch., 255; Theobald on Wills, 457; 1 Redf.
on Wills, 487; 2 id., 400; 1 Jarman on Wills, 515; O’ Brien
v. Heeney, 2 Edw. Ch., 242.

2. No other construction can give force to all the words
of the testator. And any other construction requires the
mutilation of the will. 1 Redf. on Wills, 435; 1 Ram on
Wills, 98.

3. Nor does the will justify any discretionary power in the
trustee to exclude the Young Men’s Institute from a partic-
ipation in the bequest. 1 Perry on Trusts, §248; 2 id.,
§ 507; White v. Fisk, 22 Conn., 81; Treat’s Appeal from
Probate, 30 id., 118; Coit v. Comstock, 51 id., 852, 381;
Bristol v. Bristol, 53 id., 242, 257.

4. The construction contended for by the city would in-
validate the bequest for uncertainty, and therefore cannot
be accepted if any other permissible construction is reason-
able. Schouler on Wills, § 489 ; Jocelyn v. Nott, 44 Conn.,
56; Bristol v. Bristol, 58 id., 242; Riker v. Leo, 115 N.
York, 98.

- 6. But upon any construction of the will, as between vhe
Institute and the city, the intention of the testator requires
Vor. Lx.—38
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the trust to be enforced in favor of the former. There is
no reason why he should have specified the Young Men's
Institute except that it was a well-established institution of
the city adapted to the purpose of his will. But whether
this be 8o or not, there is not in the provision in question a
word or idea suggestive of an intention of the testator to
aid the city of New Haven in the discharge of its public
duty to maintain a free public library for its citizens. Such
an intention is foreign to the whole scheme of the will. Nor
can it be presumed of the testator, for the city had not then,
nor for many years after, any such municipal power. There-
fore, even if the will could be so construed as to let in for
its benefit any public library that might exist, to the exclu-
sion of the Institute that did exist, the public library of
the city cannot be regarded as within such contemplation of
the testator. And the act of the city as trustee in diverting
the income of the fund from such a library as that of the
Young Men’s Institute to such a library as that established
by the trustee itself, is a perversion of the trust of the will.
The free public library of the city is a department of the
city government, as much as its road department or fire de-
partment or police department. The amendment to the city
charter requires the city to maintain it out of the city treas-
ury. If the design of Mr. Marett was to relieve the tax-
payers of the city of this responsibility, or any part of it,
he most assuredly would have in some way expressed
it. Certainly such an intention, so inconsistent with the
charitable plan of Mr. Marett, ought not to be presumed.
Nor can it be presumed against that strict rule of equity,
which is also a rule of public policy, which forbids a trus-
tee, under any circumstances, to profit or take any advantage
by his trust. And that is, practically, what the construc-
tion of this will contended for by the city has led to. It
has simply enabled the trustee to save for its treasury what
the law would otherwise require it to appropriate for the
maintenance of its library. At the very least, and beyond
any question, it is using the trust income for its own pur-
poses. And this can never be done by a trustee without
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express warrant from the powers of the trust. 1 Perry on
Trusts, § 129; 2 id., § 511a.

W. K. Townsend and B. Mansfield, for the defendant.

Loomis, J. The complainant seeks to ascertain its rights
in a trust fund created by the will of Philip Marett, dated
August 30th, 1867. Marett died in New Haven March
20th, 1869. By his will the bulk of his estate was given to
trustees of his appointment, to hold for the benefit of his
wife and daughter during their lives, and upon the survi-
vor’s death, (in the words of the will,) “to be appropriated,
distributed and disposed of as follows, namely:

“One fifth part to the Connecticut Hospital Society, in
trust, the income to be applied to the support of free beds
for the benefit of poor patients in said institution, giving
preference to those incurably afflicted, if such are admissible.

“One fifth part to the city of New Haven, to be held in
trust by the proper authorities, and the income to be ap-
plied through such agencies as they see fit, for the supply of
fuel and other necessaries to deserving indigent persons not
paupers, preferring such as are aged or infirm.

“ One fifth to the President and Fellows of Yale College
in trust, the income to be applied to the support of scholar-
ships, or such other purposes in the academical department
as they may judge expedient.

“ One tenth part to the New Haven Orphan Asylum, to
be held in trust, and the income applied to the support of
poor inmates therein.

“One tenth part to the St. Francis (Catholic) Orphan
Asylum in New Haven, to be held in trust, and the income
to be applied to the support of poor inmates therein.

“ One tenth part to the city of New Haven, in trust, the
income to be applied by the proper authorities for the pur-
chase of books for the Young Men’s Institute, or any public
library which may from time to time exist in said city.

“ One tenth part to the state of Connecticut, in trust, the
income to be applied towards the maintenance of any insti-



86 JANUARY, 1891.

New Haven Young Men’s Institute v. City of New Haven.

tution for the cure or relief of idiots, imbeciles and feeble-
minded persons.”

The contention of the parties relates to the question
whether the intention of the testator was to make the New
Haven Young Men’s Institute the primary object of his
bounty or to vest in the city of New Haven a discretion to
exclude the plaintiff altogether and to bestow the legacy
upon another public library in the same city.

In arriving at a just conclusion upon this subject both
parties concede that force and effect must be given to all
the language employed by the testator to express his inten-
tion in the premises. But in applying the principle the
parties reach very different results. The language to be
construed is—* One tenth part to the city of New Haven,
in trust, the income to be applied by the proper authorities
for the purchase of books for the Young Men’s Institute, or
any public library which may from time to time exist in
said city.”

The plaintiff contends that the defendant’s construction
would erase thé Young Men’s Institute as a beneficiary,
while the defendant contends, on the other hand, that the
plaintiff’s construction practically erases the alternative pro-
vision for the benefit of any public library which may from
time to time exist. There is some color of truth in both
these claims, and yet both cannot be equally correct. Such
different conclusions can only be reached by attaching a dif-
ferent meaning to the same words, or by reading something
between the lines that the testator did not express.

The plaintiff has the advantage of being a named benefi-
ciary, but to dispose of the alternative clause requires, not
only that the fact just named should be specially empha-
sized, but that there should be also inserted a contingency
upon which alone the alternative beneficiary may take,
namely, that the Institute shall have ceased to exist prior
to the testator’s death. The defendant siys :—* The words
¢ The Young Men'’s Institute’ were placed in the will for a
purpose. It was not then a public library. It could not
therefore be a beneficiary under the clause ‘any public
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library.’ But it might agree to throw open its doors to the
public, provided the trustees saw fit in their discretion to
purchase books for it. Or the public library might not ac-
commodate the public to the satisfaction of the trustees.
In these events the testator was willing that, although the
Institute was a private library, the trustees should purchase
books for it.”” We will not stop to discuss whether or not
there is adequate foundation for this statement. We pre-
fer to adhere very closely to the language and provisions
actually contained in the will, and to such natural and ne-
cessary inferences as may fairly be deduced therefrom,
when considered in connection with all the surrounding
circumstances.

Does the provision then, that requires the city to purchase
books for the Institute, or any public library that may from
time to time exist, mean that it shall purchase the books ex-
clusively for the Institute provided it continues in existence?

The question cannot even be stated without implying a
negative answer, for it requires the use of important addi-
tional words and provisions of which no hint is given in the
will. Had it been in the mind of the testator to make the
Institute the sole beneficiary, except upon the remote and
and improbable contingency of its non-existence, it would
have been most natural to have made a direct and absolute
gift to it, with at most a proviso for some other ulterior dis-
position of it founded upon such contingency. It seems
unnatural that the testator should have anticipated the non-
existence of a corporation which in law never dies, and
which the testator personally had knowu for twenty years
as existing in New Haven; and had this been a controlling
consideration, as the plaintiff assumes, it would most nat-
urally have found expression in the will as we have before
suggested. But we have been referred to decided cases
where an alternative provision following the word *“or,” has
been given a secondary and substitutional meaning. We
think the cases are distinguishable from this.

In 1 Redfield on Wills, 487, it is said that the question has
arisen most commonly in cases of devises to 4 “or his heirs,”
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where it has been held that the word “or,” being inter-
posed between the name of the first devisee or legatee and
his heirs, indicated the intention of substituting the latter
in place of the ancestor.

It seems to us that all these cases may well rest upon the
implication derived from the phrase “or heirs,” that the
first named donee is dead, otherwise in contemplation of the
law he could have no heirs.

Since the argument of this case our attention has been
called to the case of O’ Rourke v. Beard, 151 Mass., 9, de-
cided in January, 1890. We find this case to be of the class
above referred to. An estate was given to trustees for the
benefit of the testator’s three children, who were named,
adding the words “or their heirs.,” The court holds that
in such case *“or makes a substituted gift, as is provided by
public statute chap. 127, sec. 23, in case either of the testa-
tor’s children should die before him.” It ought to be added
that the court did not rest the case wholly upon the statute
referred to, as they might, but also referred to several English
cases giving a similar construction. We have no occasion
or inclination to impair the force of these decisions, if we
had the power, by any adverse comment.

In the other cases to which our attention has been called,
the gift was direct and absolute in form to one person or
another, where, if the gift had not been held to be substitu-
tional, the whole would have been void for uncertainty, and
in none of those cases was there a discretionary power in a
trustee to select the beneficiaries from those named, as we
think there is in the case at bar.

In this case the entire language of the alternative bequest
points to a discretion in the trustee. Although the word
“or” may mean “and,” or may have the meaning attrib-
uted to itin the cases referred to, yet its more natural mean-
ing when used as a counective is to mark an alternative,
and present a choice, implying an election to do one of two
things. But here, in addition to the force of the word “or,”
the words which immediately follow are peculiarly signifi-
cant and make our construction much more reasonable than
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the opposing one. The word “any,” used as an adjective,
means “one out of several or many.” When the city as
trustee is directed to buy books for the Institute or for any
public library, a selection is necessarily implied, and it is
the city that is to determine and select the one among the
others. The same idea is strongly reinforced and supported
by the phrase *from time to time.” This greatly enlarges
the field for discretion and at the same time implies its ex-
istence. If then there is clearly a discretion to select one
public library from those that may from time to time exist,
it would seem unreasonable to confine it to one side only of
the alternative presented by the word “or.” We think the
testator intended his trustee to exercise a discretion and
make a choice as between the Institute and some public
library that might after the making of the will come into
existence. The fact that the Institute was specially men-
tioned does not necessarily indicate a preference, although
the suggestion has considerable force. The mention of it
with an “or” attached, presenting a choice, is very differ-
ent from an exclusive mention. The Institute had the only
library existing in New Haven, when the will was executed,
in any sense public, and although it had doubtless been of
great benefit to its patrons, yet it was a public library only
in a somewhat limited sense. We will not stop to discuss
the question whether the restrictions were too great to pre-
vent its being a public library or not. It does not seem to
us of great importance. The testator was willing and de-
sired it to be the recipient of his bounty in case no better
one should come into existence, but the alternative clause
which he inserted justifies the inference that, with the future
growth of the city, he anticipated that other libraries might
be established which might prove more widely beneficial to
the people of the city. Instead therefore of restricting his
bounty to the Institute alone, he preferred to leave it open
to the city to make the best possible selection. It is doubt-
less true that the same result might have been reached with-
out special mention of the Institute. It was however not
unnatural for him to mention the only existing institution
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which could in any manner accomplish his beneficent pur-
pose, and he may have thought that the omission of the
name would involve an implication against the Institute
which would prevent the trustees from duly counsidering its
claim.

But we are confronted with an objection that lies back of
all our reasoning, and will render it futile if it is to prevail,
namely, that a discretionary power in the trustee to exclude
the Institute from participating in the bequest cannot be
implied. We do not think this position is correct. The
contrary doctrine seems well established by repeated deci-
sions of this court, and of the courts in other jurisdictions
also. In Storrs Agricultural School v. Whitney, 54 Conn.,
342, the gift was of a fund, the interest of which should be
held by the selectmen as trustees and applied to aid indi-
gent young men of the town of Mansfield in fitting them-
selves for the evangelical ministry. No discretion here was
expressly couferred and nothing was said aboutit. But the
court said, (page 252:) *“The trustees are the persons who
for the time being hold office as selectmen of a town, an office
of continuous duration. To them the donor has given
power, and upon them imposed the duty, of determining the
persons who meet the specified requirements and who are to
become beneficiaries. There are persons to determine, and
a rule for their guidance. These constitute a valid founda-
tion for a charitable use.”

So in Bronson v. Strouse, 57 Conn., 147, the language of
the will was that, after the executor had made certain pay-
ments, “if any surplus shall remain * * * T will that said
surplus shall be given to some poor deserving Jewish family
residing in the city of New Haven.” Here too nothing
was said about discretion, nor was it expressly stated who
was to select the poor deserving Jewish family, but both
were implied from the mere application of the money in the
hands of the executors as trustees. The court said :—*“ Upon
precedent, therefore, we are required to recognize the valid-
ity of the bequest to a poor deserving Jewish family resid-
ing in the city of New Haven. Upon principle also. The
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testatrix has created a testamentary trust; has appointed
the persons named as the executors of her will, trustees ; has
clothed them with power, and put upon them an obligation,
to use the income certainly for the care of her burial lot,
possibly also for the relief of the poor; and has required of
them the exercise of their discretion as to the time and
amount of their expenditure upon the lot. She has also
vested them with the power to select the family which, ac-
cording to their judgment, is a member of the class specified
by the testatrix, and after selection to determine when and
to what amount they will expend the income or surplus for
its relief.”

In 8 Jarman on Wills, page 704, it is said—* Discretion-
ary power in a trustee must and will be implied from the
terms of the will when necessary.” In Clement v. Hyde, 50
Vermont, 715, the court says:—* There is no discretion
placed upon the trustee in this case, but the application of
the income implies the exercise of it. If the trustee had
applied the income arising from the trust fund in good faith
and in the exercise of ordinary discretion, there could be no
doubt about the testator’s intention being accomplished.”
In Pickering v. Shotwell, 10 Penn. St., 23, it is said :—* But
we certainly will not let a charitable bequest fail where
there i a discretion or an option given to the trustee, and
if he cannot apply it to all the contemplated objects it will
be sufficient if he carn apply it to any of them. But power
to act at discretion need not be expressly given if it can be
implied from the nature of the trust. Now this residue
may be applied, by the very words of the bequest, either to
a supply of good books, or the support of a school. What
school? Any free-school or institution that the monthly
meeting (the trustees) may select, provided it answer the
description in the bequest. It is thus capable of being re-
duced to certainty, and as the monthly meeting has the
option of applying the fund to the one object or the other,
an uncertainty in one of them would not vitiate both. But
both are sufficiently certain.” The Construction adopted
will render unnecessary any discussion of the objection that
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the bequest is void for uncertainty. The class is sufficiently
certain and the exercise of the trustees’ discretion will ren-
der the beneficiary certain.

But it is further contended that, under the discretionary
power to select any public library that may from time to
time exist, it is not certain that a selection will be made so as
to vest the equitable estate before the statute of perpetuities
would apply, and the case is likened to that of Jocelyn v.
Nott, 44 Conn., 556. But the cases as we construe them
have no analogy. In the case cited it was provided that
whenever a Congregatjonal church and society should, under
certain conditions, desire to build upon certain land, the
trustee should convey it to them; and this court said :—
“No particular church is designated. * * *# There is no
one whose duty it is to make selection and there is no limit
in respect to time. * * * Application may be made and
the conditions complied with at any time, and it may not be
for a thousand years to come.” But in the case at bar the
beneficiary is designated as one of a class, and there is one
whose duty it is to make the selection; and the time can-
not be too remote, for the will provides that upon the de-
cease of the life tenants the estate shall be *appropriated,
distributed and disposed of,” among others “to the city of
New Haven in trust.”” The city must of course forthwith
commence to administer the trust by selecting the beneficiary
and by the purchase of books for the library selected.

But it is finally contended that it is a perversion of the
trust for the city to select the Free Public Library in New
Haven, which was established by the city and has become a
department of its new government, and so, it is said, pro-
poses to appropriate the trust income to its own purposes.
The establishment of a public library under the provisions
of our statute is not, in the sense which the objection as-
sumed, a part of the city government. It is not mandatory
on the city, but purely optional and charitable. Section
144 of the General Statutes expressly authorizes any town,
borough or city to *receive, hold and manage any devise,
bequest or donation for the establishment, increase or main
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tenance of a public library within the same,” and in view
of such paramount authority that the city may take the
gift, it would sgem quite futile to appeal to any general
principles to show that it cannot take.

But such gifts are neither made nor accepted in order to
reduce taxation, and they do not necessarily or even usually
have that effect. Taxation for such purpose is limited by
sections 144 and 145 of the General Statutes. The effect
of a gift for this charitable object most likely will be to
enlarge the scope and benefit of the charity. The city is
of course under the same restrictions as any other trustee
wauld be, and can be equally restrained from any perversion
of the trust.

The Superior Court is advised to render judgment in favor
of the defendant.

In this opinion the other judges concurred.

WinriaM A. M. WAINWRIGHT v»s. ANNA E. TALcoOTT,
ExXECUTRIX.

Hartford Dist., Oct. T., 1880. ANDREWS, C. J., CARPENTER, LooMIs
SEYMOUR and TOBRANCE, Js.

In a sult of W against the executrix of T the complaint alleged that in T"s
lifetime certain real estate occupied by the plaintiff was owned in com-
mon by T and the plaintiff’s wife, who was his niece, and that 7 prom-
ised that she should have the property upon his death and the benefit
of any improvements which the plaintiff might make upon it, and that
in reliance upon this assurance the plaintiff expended large sums of
money in the permanent improvement of the property, that T knew
that the improvements were being made and that they were made in
reliance upon this assurance, and that afterwards T by will left all his
interest in the property to others, and had never in any way reimbursed
the plaintiff for his expenditures; praying for both legal and equitable
relief in damages. On a demurrer to the complaint it was held—

1. That if the complaint was to be regarded as seeking a recovery upon a
parol promise to devise real estate, such promise would be within the -
statute of frauds and the complaint demurrable.
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2. That it would also be demurrable if to be regarded as counting upon a
promise of T' to pay his part of the cost of the improvements, because
presenting no consideration for such a promise,

3. But that the action was not founded upon any agregment of T to pay for
a share of the improvements as such, but that the cause of action pre-
sented was the injury to the plaintiff from the conduct of T in inducing
him to make the expenditures in the belief, founded upon I"s promise,
that he would devise his interest in the property to the plaintiff’s wife.

4. That these facts constituted a constructive fraud for which the plaintiff
could recover damages from 178 estate.

Where a vendee of land has entered into possession under a contract of
purchase not enforceable by reason of the statute of frauds, and in
good faith has made valuable improvements thereon, and afterwards
the vendor refused or was unable to convey, courts of equity have de-
creed specific performance on the ground that to allow the statute to be
set up would enable the vendor to practice a fraud.

And the same principle is applied in cases of a parol promise to give lands,
upon the faith of which possession is taken and improvements made,
although there i8 no contract at all for the breach of which damages
could be given; the decree being in such a case for compensation for
the improvements.

The cause of action in such cases is not the refusal to perform a contract
or keep a promise upon which another relied, but the unjust infliction
of loss upon one party, with a consequent benefit to the other, from a
violation of a confidence which under the circumstances a coart of
equity deems to have been rightly reposed.

The statute of frauds is just as binding on courts of equity as on courts
of law, but if a refusal of one party to carry out a parol contract will
work a fraud upon the other, equity wiil protect the latter against the
injustice.

In such cases a party seeking the aid of a court of equity mayalways prove
the parol agreement for the purpose of showing the fraud, whether it
be actual or constructive.

[Argued October 10th, 1800—decided January 5th, 1891.]

ACTION to recover for money expended by the plaintiff in
improvements on real estate owned in common by the plaint-
iff’s wife and the defendaut’s testator, made under a promise
of the latter that his interest in the property should be de-
vised to the plaintiff’s wife, and that she should have the
benefit of the improvements ; brought to the Superior Court
in Hartford County. After a demurrer to certain counts of
the complaint had been overruled, the case was tried upon
the facts, on an issue closed to the court, before Thayer, J.
Facts found, and judgment rendered for the defendant,
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and appeal by the plaintiff. The case is fully stated in the
opinion.

W. Hamersley, for the appellant.

1. Evidence of Talcott’s declarations to the plaintiff that
he should devise his interest in the property to the plaintiff’s
wife and that she and her children would have the benefit of
whatever improvements he made, should have been admitted
by the court. It went to prove the allegation of a promise
to repay the money expended on his property. His promise
to confer a benefit on a third party inducing the expendi-
ture by the plaintiff, is net merely a consideration for the
money so expended for Talcott’s benefit, but is equivalent
to a promise to repay the plaintiff if the benefit promised is
not conferred. If, in such case, the benefit is not conferred,
the law implies a promise to repay the plaintiff ; just as truly
as the law implies a promise to repay money received for a
certain purpose and not applied to that purpose. Robinson
v. Raynor, 28 N. York, 494 ; Martin v. Wright's Admrs., 13
‘Wend., 460 ; Quackenbush v. Ehle, 5 Barb., 469 ; Jackson v.
Ezxrs. of Le Grange, 8 Johns., 199 ; Bayliss v. Pricture, 24
Wis., 651 ; Moses v. Macferlan, 2 Burr., 1005 ; Bize v. Dicka-
son, 1 T. R., 285. The statute of frauds has nothing to do
with such a case. Browne on Stat. of Frauds, § 124; Smith
v. Bradley, 1 Root, 150.

2. The excluded evidence was adm1ss1b1e to show that
Talcott so acted that the law treats his conduct as a frand
which makes his estate liable to pay damages. The plaintiff
expended money on Talcott’s land. He induced the plaintiff
to spend this money by promising benefits to the plaintiff’s
wife and children, and retains the benefit of the plaintiff’s
expenditures after failure to execute his promise. Equity
treats such conduct as a fraud upon the plaintiff, entitling
him to pecuniary damages. Johnson v. Hubbell, 2 Stockt.
Ch., 332; Ayres v. French, 41 Conn., 142; Dowd v. Tucker,
id. 197.

3. It also went to show that Talcott knew of the improve-
ments made by the plaintiff; as co-tenant consented that
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they should be made; and promised to pay his share of the
expense, and induced the plaintiff to make the improvements
by promises to secure the whole property to the plaintiff’s
wife and children. The law of contribution by co-tenants of
real estate was first recognized in courts of equity. Courts
of law under the influence of the old technical rules governing
the ownership and occupancy of land refused all adequate
remedy. Evenso late as 1868, it was held in Massachusetts
that an action at law would not lie to recover from a co-
tenant his share of reasonable expense for necessary repairs.
It is now, however, settled by the weight of authority that
the law of contribution by co-tenants of real estate rests
upon the same principle of natural justice that supports the
law of contribution in other cases. Brandt on Suretyship,
§ 220; 2 Story Eq. Jur., §§ 1234, 1236, 7, 8; Fowler v. Fow-
ler, 50 Conn., 256 ; Swan v. Swan, 8 Price, 518.

4. The testimony being relevant to the principal facts, it
is not made inadmissible by the operation of the statute of
frauds. It was relevant, not because it proved a parol
agreement, but because it proved admissions of Talcott
and facts relevant to the principal facts in a cause of action
not founded upon the parol agreement. A parol agreement
which is inadmissible as an agreement on which the action
is founded, is clearly admissible to prove any relevant fact
in actions not maintained upon the parol agreement. Pearl
St. Ecel. So. v. Imlay, 23 Conn., 10; King v. Woodruff, id.,
56; Ryan v. Dayton, 25 id., 188; Clark v. Terry, id., 895.
But the statute of frauds does not properly apply to a
promise to devise lands. The statnte inyalidates a parol
agreement to sell lands. While an agreement to devise
land or bequeath personal property may possibly be made
under such circumstances and in such manner as to be in
reality a contract for sale, yet a devise is not a conveyance
any more than a bequest is a bill of sale; and an agreement
to devise is not necessarily a contract for the sale of land
any more than an agreement to bequeath is a contract for
the sale of personal property.
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5. The defendant’s demurrer was properly overruled for
the reasons given under the foregoing heads.

C. E. Perkins, with whom was H. Cornwall, for the ap-
pellee.

1. The statute of frauds provides that “no civil action
shall be maintained upon any agreement for the sale of real
estate, or any interest in or concerning it, * * * unless such
agreement or some memorandum thereof be made in writ-
ing and signed by the party to be charged therewith or his
agent.” The plaintiff claims that a parol agreement to de-
vise land does not come within this statute, because it is
not “an agreement for the sale of real estate.” Browne on
the Statute of Frauds, § 268, says:—¢ An agreement to de-
vise an interest in land, though founded on a precedent
valuable consideration, is also within this section of the
statute; and, as we shall see in the course of this chapter,
the effect of the provision, as expounded and applied by the
courts, is to render unavailing to the parties as the ground
of a claim any contract, in whatever shape it may be put, by
which either of them is to part with any interest in real es-
tate.” See also Brewster v. McCall's Devisees, 15 Conn.,
290 ; Marcy v. Marey, 82 id., 308; Gould v. Mansfield, 103
Mass., 408; Parsell v. Stryker, 41 N. York, 480; Gooding
v. Brown, 35 Hun, 148; Wallace v. Long, 105 Ind., 522;
Demoss v. Robinson, 46 Mich,, 62; Mundorff v. Kilbourn, 4
Md., 459; Ellis v. Cary, T4 Wis.,, 176 ; Madison v. Alderson,
L. R., 8 App. Cas., 467.

2. The plaintiff claims that the statute of frauds does
not apply to this case, because he asks for equitable relief;
but it is well settled that, as a general rule, the statute is ap-
plicable to proceedings in equity, as well as at law. Browne
on Statute of Frauds, §129. There are cases where equity
will decree a specific performance of verbal contracts for
the sale of lands; but this is not that case, nor does it come
under any of the heads of equity jurisdiction. It is an ac-
tion to recover a specific sum of money, which is shown in
the bill of particulars, and no other specific relief is asked
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for. Merely asking for equitable relief, if no facts are
alleged showing an equitable cause of action, is immaterial.

3. The plaintiff also claims that the gist of the count is an
implied promise, and that an implied promise to sue is not
within the statute. But the statute says that no action
shall be sustained on any agreement not in writing relating
to lands. If there is here an agreement relating to the
transfer of lands, which is not in writing, it cannot be the
foundation of an action, and if there is no such. valid agree-
ment there is no foundation for any action at all. This
case is like that of Cook v. Doggett, 2 Allen, 439, where the
court says:—* The work was done or caused to be done by
the plaintiff for his own benefit, on the faith that the de-
fendant would convey the land agreeably to his oral agree-
ment which the plaintiff must be supposed to have known
be could not by law enforce.”

4. The plaintiff also claims that the statute does not apply
because it is alleged that Mrs. Talcott was the heir of John
L. Talcott, and therefore this was not an agreement to sell
land. It is not alleged that the plaintiff’s children were his
heirs, and as the promise is that the property should go to
his wife and children, it could only be by will or deed. If
an agreement to devise land is within the statute, it would
seem that an agreement with his heir that the owner would
not devise it to any one else, but that he should have it,
would also be within it. The object of the statute is to re-
quire that all agreements as to’the transfer of an interest in
land shall be in writing.

5. The plaintiff seems to base his claim not so much on
any contract, express or implied, or any well defined princi-
ple of law or equity, as on the idea that the building in
question was a benefit to Mr. Talcott's land, and therefore
the money expended on it should be repaid by him. The
general principle is that where a person erects buildings on
the land of another without any promise, express or implied,
to pay for it, the owner is not obliged to repay the money
80 spent.

6. Even if the court erred in excluding this parol evidence,
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no new trial should be granted, for the second count, which
is the only one which was attempted to be proved, and the
only one under which the evidence was offered, does not
set up any cause of action. It alleges only a promise to the
plaintiff that the land should go to the wife and children of

* the plaintiff after Mr. Talcott’s death. There is no consid-

eration alleged for the promise accruing at the time it was
made, either from the plaintiff or his wife and children. It
was therefore a mere voluntary promise of a gift, and it is
unnecessary to cite authorities to show that such an agree-
ment is void, nor that a void promise cannot be the founda-
tion of an action.

TORRANCE, J. From the finding of facts in this case it
appears that prior to 1870 a certain lot of land in Hartford
was owned in common and undivided by John L. Talcott
and Thomas, his brother, the former owning four fifths and
the latter one fifth. Thomas died in 1870, and his interest
in the land then descended to his daughter, now the wife of

‘the plaintiff, subject to her mother’s right of dower. John

L. Talcott had no sister and Thomas was his only brother.
He had no nephews, and no nieces save the wife of the
plaintiff. John L. Talcott and the defendant, who is his
executrix, intermarried in 1876, and he died in 1887. From
1870 down to the time of John’s death, said real estate con-
tinued to be held in common by said parties in the manner
stated. ,

The complaint contains four counts, but the third and
fourth are practically the same. We deem it unnecessary
to consider any of the counts save the second. That count
sets out in substance that on July 1st, 1882, and on divers
other days since, John L. Talcott assured and promised the
plaintiff that upon his, John L. Talcott's, death, his interest
in said real estate should go to the plaintiff’s wife and chil-
dren, and that any improvements made by the plaintiff
thereon and expenses incurred therefor, should at the death
of said Talcott accrue to the benefit of the plaintiff's wife
and children ; that in reliance upon said promise and assur-

Vor. 1.x.—4
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ance the plaintiff expended large sums of money on the per-
manent improvement of said real estate; that Talcott knew
of this expenditure and knew that it was done in reliance
upon his said assurance; that afterwards Talcott, by will,
left all of his interest in said real estate to others, and has
never in any way reimbursed the plaintiff for said expendi-
tures ; and that said conduct of Talcott was wrongful and
fraudulent and injured the plaintiff to the amount of four
thousand dollars. The complaint prayed for both legal and
equitable relief in damages.

To this count the defendant demurred, the court over-
ruled the demurrer, and by a bill of exceptions the question
whether that decision was right is brought before this court.

On the trial below, for the purpose, among other things,
of proving the allegations of the complaint as to said prom-
ise and assurances of Talcott, the plaintiff offered, in con-
nection with other evidence, the declarations of Talcott made
at divers times during the time the plaintiff was so expending
money on said real estate improvements, and before and after
Talcott's marriage, showing or tending to show *an under-
standing, as between Talcott and the plaintiff, that any ex-
penditures the plaiutiff might incur in the improvement of
the property would be compensated by the property coming
to the wife and children of the plaintiff, and that said Tal-
cott knew that the expenditures made by the plaintiff were
made because the plaintiff relied upon his promise as to such
disposition of his property, and knowing this, permitted and
encouraged the plaintiff to make such expenditures.” To
this evidence the defendant objected, on the ground that
such declarations constituted a parol promise to devise real
estate, and claimed that such promise was within the statute
of frauds, and that evidence of it was inadmissible. The
court excluded the evidence.

We will first consider whether the court erred in over-
ruling the demurrer to the second count. The defendant
says, in the first place, that this count sets forth no cause of
action, inasmuch as the promise alleged, namely, to leave the
real estate to the plaintiff’s wife and children, is without con
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sideration and void, and there is no allegation of any prom-
ise made by Talcott to pay any part of the expenses incurred
by the plaintiff in making the improvements.

If the cause of action relied upon in this count is founded
upon any promise or assurance of Talcott as a contract or
agreement to so leave the real estate or to pay for part of
the improvements, then this objection is well taken. No
consideration for any such promise is stated, and upon the
facts set forth it is difficult to see how one can be inferred.
Indeed the cause of action seems based, in part at least, on
the fact that the promise or assurance made by Talcott to
the plaintiff was without consideration and could not there-
fore be enforced as a contract, either at law or in equity.

The question then, of consideration for the promise or as-
surance alleged, may be laid out of the case, because the
right to recover, if any exists, does not depend upon that
question. And this is also true of the objection that Tal-
cott never promised to pay for any part of the improvements
to the real estate. The action, so far as the count in ques-
tion is concerned, is not founded upon any agreement of
Talcott to pay for the improvements, as such. The plaintiff
claims no damages for the breach of any such agreement,
and is not seeking to enforce any such agreement, and there-
fore it was unnecessary to allege one. So far then as these
objections are concerned the demurrer was properly over-
ruled. ,

In the second place, the defendant says that if this count
be regarded as founded upon the wrongful and fraudulent
conduct of Talcott, still it is demurrable “ because the alle-
gations therein do not show any fraud.” Of course it is
never sufficient merely to allege fraud without setting forth
the facts constituting the fraud. But here the facts as to
the conduct of Talcott in the premises, and how that con-
duct bas injured the plaintiff, are fully set forth. No actual
fraud or evil design in making the promise and assurance is
alleged, but if the facts stated bring the conduct of Talcott
within the definition of what, for want of a better name,
courts of equity call “constructive fraud,” that is suffi-
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cient, whether the word “fraud” be used or not. We
think the second count states such a case. In many cases
where a vendee of land has entered into possession, under a
contract not enforceable by reason of the provisions of the
statute of frauds, and in good faith has made valuable im-
provements thereon, and afterwards the vendor refused or
was unable to convey, courts of equity have decreed spe-
cific performance, on the ground that to-allow the statute
to be set up in such cases *“would amount to practising a
fraud.” Browne on Stat. of Frauds, §§ 437, 447, 448, and
cases cited.

And a principle analogous to this is applied in cases of a
parol promise to give lands, upon the faith of which posses-
sion is taken and improvements made, although in such cases
there is no contract at all for the breach of which damages
could be given. Browne on Stat. of Frauds, § 491a; Free-
man V. Freeman, 43 N. York, 34; Kurtz v. Hibner, 55 111,
514 ; Hardesty v. Richardson, 44 Md., 617; Lee v. Carter,
52 Ind., 342; Story v. Black, 5 Mont., 26. .

And in such eases where, for any reason, courts of equity
cannot decree specific performance, they will decree compen-
sation to be made by the vendor to the vendee for the fair.
value of the improvements. Browne on Stat. of Frauds,.
§§ 119, 490; Bigelow on Fraud, 446 ; Worth v. Worth, 84
111, 442. >

The principle applied in such cases i3, that where one
party by his contract, or his conduct outside of contract,
which was well calculated to mislead another relying there-
on, does mislead him to his harm, aud thereby obtains an
unjust and unconscientious advantage over the latter, he
will not be allowed to reap the beuefit of his wrong doing.
The cause of action in such cases is not the refusal to per-
form a contract, or keep a promise or engagement upon
which another relied, but it is the consequent unjust inflic-
tion of loss or injury upon one party, and the consequent
benefit and advantage resulting to the other, from the vio-
lation or breach of a faith and confidence which, under the
circumstances, a court of equity deems to have been rightly
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reposed in him. This principle is applicable to the case
stated under the second count.

Upon the facts stated the decedent by his conduct gained
an unjust advantage at the expense of the plaintiff. His re-
tention or alienation to others of tha land, with all its im-
provements, to the amount alleged of four thousand dollars,
under the circumstances set forth, inflicts just as much loss
and injury upou the plaintiff, and enriches the estate of the
decedent just as much, as if such loss had been inflicted or
advantage had been gained by the perpetration of a positive
fraud. We think therefore that the demurrer to the second
count was properly overruled.

This brings us to the second question, whether the court
erred in rejecting the offered evidence. The objection made
was, that the evidence would prove or tend to prove a parol
promise to devise lands, which promise is, it was claimed,
within the statute of frauds.

“Whether such a promise is or is not within the statute we
have here no occasion to discuss. For the purposes of the
argument we will concede that the declarations of Talcott,
which the plaintiff offered to prove, would constitute a parol
promise to devise land, and that such a promise is within the
statute. ’

Obviously, however, if we are right in what we have said
as to the nature of this action, especially as stated in the
second count, the object of it is not to enforce a contract at
all, either at law or in equity. Had the plaintiff sought to re-
cover damages for the breach of the promise to leave the real
estate to his wife and children. or to have it enforced spe-
cifically, and had offered the evidence to prove such a con-
tract for such a purpose, the objection, on the concession we
have made, would have been well taken, if the action be re-
garded as one at law, and perhaps also if it be regarded as
one in equity. The statute is just as binding in courts of
equity as in courts of law, but if a refusal on the part of one
party to carry out a parol contract will work a fraud upon
the other, equity will protect the latter against the injustice.
Bigelow on Fraud, 446 ; Browne on Stat. of Frauds, § 119.
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And in such cases the party seeking the aid of a court of
equity may always prove the parol agreement for the pur-
pose of showing the fraud, whether it be actual or construc-
tive. Busick v. Van Ness, 44 N. Jer. Eq., 82; Walker v.
Shackleford, 49 Ark., 503.

But however this may be, in the case at bar the evidence
ruled out was not offered to prove a contract for the purpose
of having it enforced either at law or in equity, nor really
to prove a contract at all. In offering it the plaintiff was
merely attempting to show, as part of his cause of action,
under the second count at least, what induced him to spend
his money for permanent improvements on the land of an-
other, and upon what conduct of the decedent he relied in
so doing. In asking the aid of a court of law or of equity
it was not enough for the plaintiff to show that he had ex-
pended his money for such permanent improvements with
the knowledge or acquiescence of Talcott, or in the un-
founded and unwarranted hope or expectation that Talcott
would convey or devise the lands or suffer them to go by
law to the plaintiff’s wife and children. He must show that
he made the expenditures solely or largely upon the faith of
Talcott’s conduct and assurances ; that under the circum-
stances he had a right to rely thereon, and that Talcott knew
they were being so made. If he could show that his expen-
ditures were so made, then it might follow, upon the other
facts to be shown in the case, that the subsequent conduct
of Talcott, by which he retained both the land and the value
of the improvements as well, worked a fraud upon the plaint-
iff, and caused him loss and injury, for which a court of equity
at least, taking account of all the circumstances as between
the plaintiff and Talcott, would furnish him redress.

This would bring the case at bar clearly within the prin-
ciple heretofore stated, which courts of equity apply in cases
where there is no contract to convey, but only a promise to
give land, in which case no action would lie upon the prom-
ise. As we have seen in such cases, if a party relying upon
such a promise enters upon the land and makes permanent
improvements thereon, even if solely for his own benefit,
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and is afterwards turned out by the other party, a court of
equity will decree fair compensation for the improvements,
although in such case there might perhaps be no redress at
law. See the authorities heretofore cited upon this point.

In the case at bar, so far as we can see from the pleadings
and finding, Talcott never contemplated paying for any part
of the improvements. Under these circumstances the plaint-
iff has perhaps no remedy at law, and, for aught we know,
has no adequate and complete remedy without the aid of a
court of equity.

We think he has such a remedy in equity, and that the
second count of his complaint sets up an equitable cause of
action. If upon the hearing it shall appear, as the defend-
ant claims, that under all the circumstances the plaintiff has
been more than repaid for all his expenditures upon Talcott’s
property, a court of equity can do full and complete justice
between the parties and protect the interests of all concerned.

The plaintiff was entitled to the evidence offered and the
court below erred in rejecting it.

The judgment is reversed, and a new trial is granted.

In this opinion the other judges concurred.

MiecysLos J. BRzEzINSKI vs. DENNIS H. TIERNEY.

Hartford Dist.,, Oct. T., 1880, ANDREWS, C. J., CARPENTER, LooMIs,
SEYMOUR and TORRANCE, Js.

In a complaint for assault and battery, demanding general damages only,
all the acts and circumstances attending upon and giving character to
the assaunlt, may be shown by the plaintiff to enhance damages.

Where the defendant, in an assault upon the plaintiff had pushed him with
great force against a car, and he was injured by the violent contact, it
was held that this might be shown to enhance damages without any
averment of the fact.

And held that it might also be shown as a ground of recovery, under a
general allegation of an assault, without any averment of this particu-
lar injury. It would be a part of the assault.
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And where a complaint alleged that the defendant * assanited the plaintiff
and beat him with a cane,” it was held that the plaintiff might show
that the defendant in the struggle pushed him with violence against
the car, and thereby injured him.

[Argued October 14th, 1800-—decided January 5th, 1891.]

AcTION for an assault and battery; brought to the Dis-
trict Court of Waterbury, and tried to the jury before
Bradstreet, J. Verdict for the plaintiff and appeal by the
defendant for error in the rulings and charge of the court.
The case is fully stated in the opinion.

J. O Neill, with whom were (. W. Gillette and G. E.
Terry, for the appellant.

E. F. Cole, for the appellee.

LooMis J. This action was brought to recover damages
for an assault and battery. The complaint alleges that, at a
time and place mentioned, the defendant assaulted the plaint-
iff and beat him with a cane; that the plaintiff was then in
business earning ten dollars a day ; that said battery injured

-him severely, and disabled him, and will disable him for
three months, from attending to his business; and that he
was compelled, and will be compelled, to pay one hundred
dollars for medicines and medical care and attendance,” etec.
The defendant pleaded the general issue only, and the case
was tried to the jury in the District Court of Waterbury,
and resulted in a verdict for the plaintiff to recover two
hundred and twenty-five dollars damages.

The finding of the court, so far as is necessary to present
the questions raised by the appeal, is as follows :

“On July 17th, 1889, while the plaintiff was engaged in
conversation with one David David, the defendant, armed
with a loaded revolver, and with a heavy walking stick in
his hand purchased by him the evening before, stole up to
the plaintiff, unobserved by him, and without warning or
outery struck the plaintiff several powerful blows on the
head with the stick in question. The plaintiff, bewildered
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and dazed, grappled with the defendant, who pushed him
backwards with considerable force against the platform of a
horse-car standing near the scene of conflict, in the mean-
time showering blows on his head and shoulders. The
plaintiff’s buttocks came in contact with one of the iron
projections of the car-platform with such violence as to
cause a red bruise, resulting in considerable pain; bystand-
ers interfered and separated the assailant and his victim; a
minute later the defendant tried to force himself from the
party leading him away in order to go back, and, as he ex-
pressed it, “do him up,” referring to the plaintiff. The
plaintiff was cut and bruised about the head and shoulders,
and for several days he suffered considerable pain at the
point where he came in contact with the car platform. By
bathing and treatment the external effects of the blows dis-
appeared, while the pain remained, increasing in intensity,
until he sought a physician for relief. On the first examin-
ation the physician pronounced it hemorrhoids, but after-
wards confessed to having been mistaken in his diagnosis,
and pronounced it a fistula or abscess, from which he suf-
fered much pain, with loss of sleep and inability to work for
six months after the assault. Considerable evidence was
offered by both sides, pro and con, as to whether the blow
against the car platform did or did not cause a fistula. All
the foregoing evidence was offered and received by the
court and jury without objection by either party. The de-
fendant asked the court to charge the jury as follows:

¢ This plaintiff alleges that the defendant beat him with
a cane; there is no allegation that he was pushed against
the car and that he was injured thereby. He cannot recov-
er for an injury received by being pushed against the car.
If the fistula was not the ordinary, natural result of the
blow, the plaintiff cannot recover for this injury, for it is not
alleged in the complaint.’”

The questions for review must be confined to the two
points contained in the defendant’s requests to charge the
jury, namely, first, that the plaintiff cannot recover for an
injury received by being pushed against the car; second,
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that if the fistula was not the ordinary natural result of the
blow the plaintiff cannot recover for the injury. The court
charged the jury as follows upon the second point :—* That
unless they found as a fact that the fistula was the ordinary
and natural result of the blow received during the assault
when the plaintiff came in contact with the car platform,
they must not consider that part of the plaintiff’s evidence
as having any bearing whatsoever on the question of dam-
ages ; moreover, that the burden of proving this connection
was upon the plaintiff ; that the defendant was only liable
to the plaintiff, if liable at all, for the direct and natural
consequences of the assault, and that if they should find
from the evidence offered in relation to the fistula that it
was not the natural and direct consequence resulting from
the blow against the car, this evidence should be dismissed
from their minds in considering the case or in assessing dam-
ages against the defendant.”

It will be seen that there is a striking similarity between
the request and the charge. Both are identical as to the
principle of law to be applied, namely, that in an action for
assault and battery the plaintiff is entitled to recover the
damages ordinarily and naturally resulting from the act
complained of, although the complaint contains only the
allegation of general damages. Both deal with the direct
and proximate cause of the fistula as an element of dam-
age. Both assert that if the fistula was not the direct and
natural result of the assault and battery there can be no re-
covery on that account, and both agree that if it was the
direct and natural result it was a proper element of damage
for the jury to consider. The fact that the defendant adds
as a reason for the proposition contained in the request that
the complaint contains no allegation as to the fistula, is en-
tirely immaterial as furnishing any basis for a distinction
between the request and the charge. The only possible dis-
tinction relates to the cause of the fistula under the limita-
tions of the complaint. The defendant says it must have
come from the dlow, which of course means the assault and
battery, and is correct. The court said the injury must
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have come from the ¢ assault,” by which the court, as. ap-
pears from the context, meant assault and battery, and which
is identical in meaning with the defendant’s proposition as
matter of law. But the court, in applying the agreed prin-
ciple of law to the facts of the case, speaks of the result of
“ the blow received during the assault when the plaintiff
came in contact with the car platform.” On the other hand
the defendant, as we infer from his first request (for the sec-
ond request is silent on that point), would restrict the source
of the injury to the blow from the cane, because that is the
only battery specially mentioned in the complaint. Is there
good ground for any such distinction ?

It is to be observed, in the first place, that the defendant
did not object to the evidence as to the thrusting of the
plaintiff against the car, and as to the fistula claimed to
have resulted from it. Then the act of thrusting the plaint-
iff against the car was in fact as truly a part of the assault
and battery as the beating with the cane. The court finds
that ¢ the defendant pushed the plaintiff with considerable
force against the platform of a horse-car standing near the
scene of conflict and in the meantime continued to shower
blows on the plaintiff’s head and shoulders.” So it was all
one transaction—one assault and battery; and unless the
plaintiff can recover for the whole in this action he is reme-
diless.

If then the defendant would take any benefit whatever
from any difference between his request and the charge as
given, he must show that the court should have held that
there was a technical variance between the allegations and
the proof as to the mere extent of the battery. In refer-
ence to this it is suggested, first, whether the defendant not
having objected to the evidence can now have the full bene-
fit of it by his request to charge the jury. But, before com-
ing to that question, we will consider another that lies back
of it, and may render a discussion of the first unnecessary ;
pnamely,—in an action for assault and battery is it necessary
to allege in the complaint all the separate acts of violence
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done by the defendant during one continuous assault, in or-
der to have the benefit of them in the proof?

“It is well settled that an indictment for assault and bat-
tery need not describe the instrument used, and error in the
description is not a material variance. Upon an indictment
alleging shooting and striking with a gun, a conviction upon
evidence of beating with a stone was sustained. Ryan v.
Tke State, 52 Ind., 167. Even in indictments for murder,
where the injury is specifically set forth, it is sufficient if
the proof agree with the allegation in its substance and ge-
neric character. Thus, if the allegation be that death was
caused by stabbing with a dagger, and the proof be of kill-
ing by any other sharp instrument, or if it be alleged that
the death was caused by a blow with a club, or by a partic-
ular kind of poison, or by a particular manner of suffocation,
and the proof be of killing by a blow given with a stone or
any other substance, or by a different kind of poison, or
another manner of suffocation, it is sufficient, for, as Lord
CokE observes, the evidence agrees with the effect of the
indictment, and so the variance from the circumstances is
not material.” 3 Greenl. Ev., § 140.

In People v. Colt, 3 Hill, 432, it was held that if the
charge be of murder by “cutting with a hatchet,” or by
“striking and cutting with an instrument unknown,” evi-
dence may be given of shooting with a pistol. If such tech-
nicalities are discarded where liberty and life are at stake,
surely they cannot prevail in a civil action for damages
merely.

In 1 Swift’s Digest, side p. 640, in reference to the civil
action for assault and battery it is said :—** It is not neces-
sary to describe with particularity the assault, the battery,
or the wounds received ; it is sufficient to allege an assault,
battery and striking, and the circumstances may come out
in the proof.” In 1 Waterman on Trespass, 222, under the
head of ¢ assault and battery,” it is said :—¢ When the as-
sault consists of a series of acts of violence following one
another 80 as to constitute one continued wrongful act, the
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various acts of violence may be proved as constituting one
continuing trespass.” '

The defendunt surely can expect no greater favor than
that we should apply to this complaint, and the question
arising under it, the principle applicable under the strict
requirements for criminal indictments ; and if we apply the
same test, it must be apparent that the battery proved is of
the same generic character as the battery alleged, for there
can be no difference in principle or in effect between an act
that hurls an object against the person of another, and an
act that hurls the person against the object. In either case
the responsible actor delivers a blow, and must answer for
its ordinary and natural results.

The burden of the defendant’s brief is that special dam-
ages must be averred in the complaint in order to justify a
recovery for them. This as a legal position is correct. But
in assuming this position the defendant departs widely from
the question which he made in the court below. In order to
make the rule now invoked applicable he should have claimed
before the trial court that if the injury resulted in a fistula
the damage so far must necessarily be special. But he
made no such claim. On the contrary his request to the
court to charge the jury that «“if the fistula was not the
ordinary, natural result of the blow, the plaintiff cannot
recover for this injury,” necessarily admitted that if the
fistula was the ordinary and natural result of the blow the
plaintiff could recover, even as the declaration then stood.
The request also involved an admission that the jury was
the proper tribunal to determine the question as one of fact.
The court was not asked to rule that damage from the fistula
must be treated as special damage. We will not therefore
further discuss the question now first raised in this court.
Phe defendant by his request induced the court to submit -
the question to the jury and to make their verdict turn upon
the point whether the fistula was the ordinary and natural
result of the blow, and having done so he must abide the
consequences.

In thus disposing of the question we do not intend to in-
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timate, or authorize the inference, that if the claim as to
special damage had been made in the court below the result
in this court would have been different. We design simply
to leave the point undecided.

The other question presented by the defendant’s request
to charge was whether the plaintiff could recover for any
injury received by being pushed ngainst the car, upon which
the court charged the jury as follows:—*If the defendant
assaulted the plaintiff while the plaintiff was in close prox-
imity to the car, and, in the struggle that ensued, if the
plaiutiﬁ came in contact with the car, either in attempting
to escape from the defendant or by being pushed against
the car by the defendant, the jury could take into consider-
ation in aggravation of damages any injury which the plaint-
iff sustained by reason of so coming in contact with the car.”

Our previous discussion contains a full answer to this.
question, so far as it shows that the act of thrusting the
plaintiff against the car could be shown as a part of the
assault charged ; but to justify the charge as given it is not
necessary to go so far as that, for it will be seen that the
court allowed this act to be shown only in aggravation of
the damages, and not as a distinct ground for the recovery
of damages. There is no rule of law more firmly established
than that under a complaint for assault and battery demand-
ing general dumages only, all the attending acts and circum-
stances which accompany and give character to the assault
may be given in evidence to enhance the damages.

There was no error in the rulings complained of.

In this opinion the other judges concurred.
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CORNELIA A. BUEL'’S APPEAL FROM PROBATE.

New Haven and Fairfield Cos., Oct. T., 1890. ANDREWS, C. J., CAR-
PENTER, LooMis, SEYMoUR and TOBRANCE, Js.

It is provided by Gen. Statutes, § 600, that a court of probate, upon appli-
cation of an executor or administrator, upon hearing after notice,
*‘may in its discretion order the sale of the whole or a part of the real
estate in such manner and on such notice as it shall judge reasonable,”
and that, if a surplus remains after paying debts and charges, ¢ the
same shall be divided or distributed in the same manner as such real
estate would have been divided or distributed if the same had not been
sold.” Held that under this statute the question whether and under
what circumstances the interest of the decedent in any real estate, as-
sets of the estate, should be turned into money, is left to the sound
discretion of the court, subject to the right of appeal as in other cases.

The statute was enacted in 1885. Held to apply to any later proceedings
before the probate court in the settlement of the estate of a testator
who died in 1880, and whose estate was then in the course of settlement.

A testator devised to his daughter an interest in his real estate. There
was ample personal property to pay the debts, but the executor had
squandered it, and the court of probate, after a notice and hearing, or-
dered a sale of all the real estate. Held, on an appeal by the daugh-
ter, that the court had power to order the sale without reference to
any question as to the disposition of the proceeds, that question not
being affected by the order.

And held not to be a decisive reason against the order that there could be
a recovery of a large amount from the executor’s bondsmen; nor that
a large creditor had so conducted as to be debarred from making a
claim upon the property. All such questions would remain open for
future determination by the court.

fArgued October 30th, 1890—decided January 5th, 1861.]

APPEAL from two decrees of a probate court; taken to
the Superior Court in New Haven County. Facts found
and case reserved for advice. The case is fully stated in
the opinion.

J. W. Alling and G. E. Terry, with whom was L. F. Bur-
pee, for the appellant.

8. W. Kellogg and J. P. Kellogg, for the appellees.
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TORRANCE, J. This case comes before us upon a reser-
vation. The appeal was taken from two orders or decrees
of the court of probate for the district of Waterbury, made
in the settlement of the estate of Philo Brown, deceased.
The administrator with the will annexed made a return to
the probate court, showing the existence of certain unpaid
claims against the estate, aud also made application for au or-
der to sell all the remaining personal and real estate thereof.
The probate court ordered the acceptunce of the return, and
granted an order in accordance with the prayer of the ap-
plication.

The appellant, who is a daughter of the deceased, claim-
ing an interest in the real estate ordered to be sold, appealed
to the Superior Court from both of the orders. The only
questions, however, made upon the appeal or reserved for
the advice of this court, relate to the order of sale of the
real estate.

One of the questions arising upon the finding of facts
made by the Superior Court in the case, is, whether the ap-
pellant has any such interest in the real estate ordered to be
sold as entitled her to take an appeal. The administrator
with the will annexed claims that under the will of Philo
Brown the appellant has no interest whatever in said real
estate. On the other hand, the appellant claims that either
as heir-at-law of her father, or under his will, she has such
an interest as entitles her to take the appeal.

In the view we take of the case it will be unnecessary to
decide this question, and in the discussion of the other
questions involved we will, for the purposes of the argu-
ment merely, assume that she has such an interest.

The statute under which this order of sale was made,
gives the court of probate, upon the application of the ex-
ecutor or administrator of any deceased person whose estate
_ is in settlement in such court, power in its discretion to * or-
der the sale of the whole or a part of any real estate or an
undivided interest therein, in such manner and upon such
notice as it shall judge reasonable;” and to divide or dis-
tribute the surplus, if any, after paying the debts, “in the
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same manner as such real estate would have been divided or
distributed if the same had not been sold.” Gen. Statutes,
§ 600. Did this section authorize the court of probate in its
discretion to make the order in question here upon the facts
disclosed by the record? We think it did.
As early as 1782 such courts were, by an act of the legis-
lature, empowered to sell so much of the real estate of a
deceased person as should be sufficient to pay the debts and
charges, in cases where the debts and charges allowed ex-
ceeded the value of the personal estate. Prior to that time,
as appears by the orders for such purpose scattered through
the colonial records, such a power had been exercised by the
legislature from a very early period. The power thus con-
fided by statute to the courts of probate was, down to a
.comparatively recent period, very strictly limited and guard-
ed. Prior to 1788 such power was limited to the cases men-
tioned in the statute, and only so much of the real estate
could be sold as would, with the available personal estate, be
sufficient to pay the debts and charges. In 1788 an act was
passed giving to the judge of the probate court, when the
debts and charges could not be fully paid out of the per-
sonal estate * without prejudice to the widow or heirs, by
depriving them of their necessary stock and implements of
farming, or other business of upholding life,” power to or-
der “ payment of such part of the debts and charges as he
shall judge reasonable, by disposing of the land or real es-
tate for that purpose in such way and manner as he shall
judge to be most equitable and beneficial for the widow and

heirs or devisees of such estate, any law or usage to the con- -

trary notwithstanding.” Revision of 1808, page 270, chap.
3, sec. I. This provision was continued upon the statute
book in substantially the same form dowun to the revision
of 1866, in which it appears as section 48, page 412.

In 1862 an act was passed providing that if the appraised
value of the real estate in the inventory of any estate should
exceed the amount of the debts and charges specified in any
order of sale, the administrator or executor might apply in
writing to the court of probate, describing the real estate

VoL. Lx.—56
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proposed to be sold under the order, alleging that the real
estate could not be beneficially divided, and if the court,
after a hearing, found the allegation true, it might order the
sale of the whole or a part, or an undivided interest, of such
real estate, and divide or distribute the surplus proceeds of
the sale, if any, as the real estate would have been divided
or distributed if it had not been sold. Public Acts of 1862,
chap. 45.

In 1864 the court of probate was empowered, in order to
pay debts and charges or legacies, to order the sale of real
estate instead of personal, if, on application therefor and
hearing, “it shall appear to said court to be most for the
benefit of said estate that said real estate should be sold in-
stead of personal estate.” Public Acts of 1864, chap. 83.

In the revision of 1875 the act of 1788 does not appear,-
doubtless for the reason that the cases therein provided for
were covered by the act of 1864. The other provisions re-
ferred to appear in the revision of 1875, p. 894, as sections
36, 3T and 38 respectively. Section 86 furnished the general
rule ; sections 37 and 88 provided for exceptional cases.

The first exception wus where the sale of real estate rather
than personal might be ordered, and this was confined to cases
where the court, upon application and hearing, found that
such a course would “be most for the benefit of those in-
terested in the estate.” In such cases the court could order
to be sold only so much of the real estate as might be neces-
sary to pay the debts, legacies and charges.

The second exception provided for cases where so much
of the real estate had been ordered sold as was necessary to
pay debts, and the court on written application of the execu-
tor or administrator found that such real estate could not be
beneficially divided. In such cases the whole or a part of,
or an undivided interest in, the real estate might be ordered
sold, and the surplus proceeds of the sale, if any, divided or
distributed as the land would have been if it had not been
sold. The act of 1884 (chap. 17), extended the provisions
- of section 38 (Revision of 1875, p. 394), to “any real es-
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tate proposed to be sold,” without reference to any previous
order of sale made by the probate court.

Thus the law stood when the act of 1885 (Public Acts of
1885, chap. 110, sec. 166), was passed, which appears in the
revision of 1888 as section 600, and is hereinbefore referred
to. In that section the various provisions with reference to
the sale of real estate of deceased persons, heretofore con-
sidered, were consolidated, and in making such consolida-
tion the power of the court of probate to order such sales
has, we think, been enlarged rather than restricted. If be-
fore it could order the sale of a sufficient quantity of such
real estate instead of personal to pay debts and legacies, in
cases where it found such a course would *be most for the
benefit of those interested in the estate,” it may now *“in
its discretion” order the sale of the whole real estate or a
part of it, or an undivided interest therein, without refer-
ence to the amount of debts or legacies. And if before it
could order the sale of any real estate proposed to be sold
or any part of it, or undivided interest therein, to pay debts,
where it found that such real estate could not be beneficially
divided, it may now do so in any case without specifically so
finding, and in its discretion, without regard to any previous
order of sale to pay debts, and whether or not there is suffi-
cient personal property to pay debts.

In the law as it now is, certain of the former provisions
and restrictions under which this power could be exercised
are removed, and the question whether, and under what cir-
cumstances, in such cases, the interest which any decedent
had in any real estate, assets of the estate, shall be turned
into money, is left to the sound discretion of the court, to
be decided after a hearing, with full knowledge of all the
facts, and subject of course to the right of appeal as in other
cases.

The appellant claims that if the act of 1885 wrought any
changes in the law in respect to the power to order the sale
of real estate of deceased persons, it was not intended
that the law should retroact and affect the rights of the par-
ties as they were in 1880, upon the death of Philo Brown.”
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If this means that, in cases pending in the probate court
when the law of 1885 took effect, the court thereafter could
not act under the new law in passing orders of sale of real
estate, then the claim is without foundation. As soon as
the present law went into effect it was the only law upon
this subject. All prior laws were repealed, and estates then
in process of settlement were not exempted from its opera-
tion. After it went into effect such orders, if they could be
made at all, must be made under the provisions of the new
law. It can hardly be seviously contended that the court
of probate was powerless, after the law went into effect, to
make orders for the sale of real estate in the cases of estates
in process of settlement at that time ; yet this is what is im-
plied in the contention of the appellant on this point. The
act is not retro-active in the sense claiined, but it did apply
to every estate in settlement in which an order to sell real
estate was asked for or ordered, after it went into effect.

In the case at bar the debts found to be due and unpaid
are debts of the estate, and there is now substantially no
property of the estate out of which they can be paid except
the property ordered to be sold. The court has found that
the real estate cannot be beneficially divided for the purpose
of sale, and it is also evident from the facts found that the
avails of all the remaining property will be far from suffi-
cient to pay the debts in full.

It would seem, therefore, as if, under such circumstances,
the probate court had full power to make the order in ques-
tion. It is claimed however that, upon the facts as they ap-
pear of record, the court had not the power to order a sale of
the appellant’s interest in the real estate. The facts upon
which this claim is based are substantially the following.
The principal executor upon the estate of Philo Brown, who
was a son of the deceased, was also from the time of his
father’s death in 1880 until May, 1884, the president, treas-
urer, principal owner and manager of Brown & Brothers, a
corporation, to whom is now due the largest of the unpaid
debts of the estate. At the death of Philo Brown the value
of his personal estate exceeded the amount of all his debts
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by about two hundred thousand dollars. Between the time
of his father’s death and May, 1884, said principal executor
wrongfully converted to his own use, and otherwise wasted
and squandered, substantially all of the personal estate, and
a part of the real estate, without paying the debts now
found to be due. The executors upon the estate had given
bond with surety in favor of the estate, to the amount of
fifty thousand dollars. After Brown & Brothers had full
knowledge that its president and principal manager had, as
executor, so converted and squandered the personal estate,
without paying the two principal debts now due, it in 1884
released and discharged the executors, their bondsmen and
the estate, from all claims and demands, except the right to
collect its claim of over one hundred thousand dollars out
of the assets of the estate which then remained, which in-
cluded the real estate now ordered to be sold.

Upon the facts found the appellant claims that her inter-
est in the real estate cannot be sold to pay either the Brown
& Brothers debt or the savings bank debt now owned by
the trustee in insolvency of Brown & Brothers. This claim
may mean, either that her interest in the real estate cannot
be sold for such purpose, or that the avails of such sale rep-
resenting her interest cannot be applied in payment of these
debts.

So far as the claim of the savings bank is concerned, we
think this claim of the appellant, in either aspect of it, is un-
tenable. As to this claim, the trustee of Brown & Broth-
ers, on the facts found, stands in the shoes of the bank,
unaffected by any transactions between Brown & Brothers
and the former executors. This claim amounts to about
twenty thousand dollars or more, and for aught that appears
the property ordered to be sold may not be worth more than
enough to pay it. The claim that, so far as this claim is
concerned, it can be collected from the bondsmen, furnishes
no good reason why it may not also be collected out of the
estate by the sale of this real estate. The existence of this
claim alone would justify the court in making the order of
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sale, upon the facts here found, under the present law, and
indeed under the former law.

As to the debt due to Brown & Brothers, this claim of
the appellant, if it means that her interest in the real estate
cannot be sold, is also untenable, if we are right in our view
of the present law. Under that law the question whether,
and under what circumstances, and in what manner, the
real estate of a decedent shall be turned into money, is left
to the discretion of the probate court. Presumably, in or-
dinary cases, the proceeds of such a sale will be just as val-
uable to all concerned as the real estate would be if it
remained unsold.

The fact that a creditor of the estate has so conducted
himself as to debar him from the right of appropriating to
the payment of his debt the interest in real estate which an
heir or devisee has in coinmon with others, furnishes no
good reason why the real estate should not be sold together
as a whole, if it cannot be beneficially divided for the pur-
pose of sale. In such cases we think the court of probate
has the power to order a sale if it sees fit. If the real claim
of the appellant is that the proceeds of the sale of her inter-
est in the real estate cannot be taken to pay the debt of
Brown & Brothers, the answer is that the order appealed
from does not affect that question. Whether and in what
manner the real estate of a decedent shall be turned into
money, is one question to be decided, in view of the situa-
tion, nature and ownership of the property, and kindred
considerations. ‘What disposition shall be made of the pro-
ceeds of the sale is a different question, to be decided at an-
other time and upon other considerations.

Whatever rights then the appellant may have to the
avails of the sale of her interest in the real estate, are pre-
served to her under the law in the provision for the distri-
bution and division of the avails of the sale, and can be fully
settled and protected in subsequent orders of the court of
probate. '

‘We therefore hold that the court of probate had the pow-
er to make the order of sale in question in its discretion,
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and that, so far as the record discloses, that discretion was
exercised without prejudice to the claimed rights of the ap-
pellant.

The Superior Court is therefore advised to dismiss both
appeals.

In this opinion the other judges concurred.

CHARLES H. DiLLABY vs. BETSEY A. WILCOX.

New London Co., Oct. T., 1890. ANDREWS, C. J., CARPENTER, LooMis,
" SeYMOUR and TORRANCE, J8.

The clause of the statute of frauds which relates to a special promise of
an executor or administrator to answer out of his own estate, has ref-
erence to claims against the estate for which the executor or adminis-
trator was liable only as the representative of the decedent, and which,
but for the promise, he wounld have been liable to discharge only in due
course of administration and to the extent of the property that had
come into his hands.

The provision of the statute which relates to a special promise to answer
for the debt, default or miscarriage of another, invalidates such a pro-
mise where not in writing, of a person not before liable, to pay the
debt of a third person, for which the original debtor remains liable.
The continued liability of the original debtor is essential to the appli-
cation of the statute to the case. .

Whenever the promise is merely collateral to the original debt, it must be
in writing, whatever the consideration; and it remains collateral solong
as the original debt stiil subsists as the principal debt.

The defendant was administratrix of the estate of W, and as such held a
mortgage on certain personal propertyof Q. @ failing to pay his taxes,
the plaintiff, tax collector, threatened to levy his tax warrant on the
mortgaged property. To prevent this the defendant promised to pay
the taxes and the plaintiff forbore to levy, but G remained liable for
the taxes. Held that the promise was within the statute of frauds.

[Argued October 21st, 1890—decided January 19th, 1891.]

AcTION upon a parol promise of the defendant to pay
certain taxes due from a third person, on the promise of the
plaintiff, a tax collector, to forbear to levy on certain prop-
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erty upon which the defendant as adininistratrix held a
mortgage ; brought to the Court of Common Pleas in New
London County, and tried to the court before Crump, J.
Facts found and judgment rendered for the plaintiff, and
appeal by the defendant. The case is fully stated in the
opinion.

8. Lucas, for the appellant.

1. The promise, not being in writing, was of no validity
under the statute of frauds. Gordon Wilcox remained
liable to an action brought under the statute at the time
this suit was commenced. City of Hartford v. Franey, 47
Conn., 82. An undertaking to be within the statute of
frauds must be an undertaking by a person not before lia-
ble, for the purpose of securing or performing the same duty
for which the party for whon the undertaking is made con-
tinues liable. Packer v. Benton, 85 Conn., 349. The prom-
ise sought to be enforced in this suit comes clearly within
that rule and within the statute of frauds. Gen. Statutes,
§ 1866. The plaintiff had no lien on this property, and he
parted with nothing. He could not have held it as against
the defendant. Fuller v. Day, 108 Mass., 481. There is
no reason therefore why she should not be protected by the
statute and the court erred in not so holding.

2. The court erred in not holding that there was no con-
sideration for the promise. The title to this personal prop-
erty was in the defendant and her co-administratrix, that is,
in the estate of Wm. Wilcox. Jones on Chattel Mortgages,
2d ed., § 699; Ashmead v. Kellogg, 28 Conn., 70, 76; Gen.
Statutes, § 3016. And they had the right to the possession
as against the plaintiff. Jones on Chattel Mortgages, § 458 ;
Fuller v. Day, supra; Gaar, Scott & Co.v. Hurd, 92 Il
815; Cooper v. Corbin, 106 id., 224 ; Desty on Taxation, 7388.
It nowhere appears in the case that if the plaintiff had not
delayed to levy he could have collected the taxes. He ob-
tained this promise by a threat to do that which he had no
right to do to the prejudice of the holders of the mortgage.
The forbearance was therefore not only a worthless con-
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sideration as matter of fact, since the property sold for less
than the mortgage debt, and the plaintiff had no right to
the possession as against the defendant, but the promise was
obtained by a wrongful threat, and the forbearance was also
a worthless consideration in legal contemplation, since the
rule is too well known to need emphasis that forbearance of
a worthless or ill founded claim is no consideration. Lang-
dell’s Summary of Contracts, § 56 ; Chitty on Contraets, 38.

J. Halsey and W. A. Briscoe, for the appellee.

1. The promise of the defendant was an original under-
taking and therefore not within the statute of frauds.
While it is true that the taxes in question were not a specific
lien upon the personal property, nevertheless the plaintiff
had a right to levy upon the equity of redemption in the
property and to sell it for the taxes. In consideration of
his promise to relinquish such right, the defendant under-
took to pay the taxes when the property should have been
sold under foreclosure. It was not a promise as administra-
tor to answer for the debt of her decedent, because there
was no such debt ; but an original -undertaking, in consider-
ation of the relinquishment of a right by the plaintiff, at the
defendant’s request and for her benefit. Browue on Statute
of Frauds, § 204; Burr v. Wilcor, 13 Allen, 278.

2. Forbearance at the request of the defendant, or any
act done at the defendant’s request and for her convenience
or to the inconvenience of the plaintiff, is a sufficient con-
sideration for the promise. Burr v. Wilcoz, supra. As ap-
pears from the finding, the plaintiff at the request of the
defendant forbore to levy, and the defendant upon the sale
secured the benefits accruing therefrom.

SEYMOUR, J. The plaintiff in this case was collector of
taxes for the town, city and central school district of Nor-
wich, and had in his hands warrants for the collection of
taxes assessed in favor of each of them upon property of
one Gordon Wilcox. The defendant and her mother were
the administrators of the estate of William Wilcox, deceased,
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and, as such, held a mortgage on certain personal property
of Gordon Wilcox, consisting of printing presses and mate-
rial in the possession of and used by him in Norwich.

The plaintiff was unable to procure payment of the taxes
from Gordon Wilcox, and applied to the defendant for the
payment thereof, and threatened to levy upon said mortgaged
property unless they were paid. The defendant promised
the plaintiff that if he would forbear to levy upon the pro-
perty she would pay the taxes as soon as the property should
be sold under the judgment of foreclosure which she and
her mother, as administrators aforesaid, had obtained upon
the mortgage. The plaintiff, in consideration of this prom-
ise of the defendant, promised to forbear, and did forbear to
levy upon the property, and the same was sold under the
judgment of foreclosure and was bid in for the defendant.

The defendant, after the sale, refused to pay the amount
of the taxes to the plaintiff and they have not been paid.

The suit, it will be observed, is against Mrs. Wilcox per-
sonally. No pleadings subsequent to the complaint appear
to have been filed, but the finding shows that the defendant
denied that she made the promise upon which the action
was brought. She also claimed that the promise declared on
was within the statute of frauds, and, not being in writing,
no recovery could be had upon it; and further that there
was no consideration for the promise; and asked the court
8o to rule; but the court refused so to do and rendered judg-
ment for the plaintiff, from which the defendant appeals.

Was the promise, which the court finds wus made, within
the statute of frauds?

The statute provides that “no civil action shall be main-
tained upon any agreement whereby to charge any executor
or administrator upon a special promise to answer damages
out of his own estate, or against any person upon any spe-
cial promise to answer for the debt, default or miscarriage
of another, * * * unless such agreement or some memo-
randum thereof be made in writing and signed by the party
to be charged therewith or his agent.” General Statutes,
§ 1366.
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The first clause has reference to promises by an executor
or administrator to answer out of his own estate for a claim
against his decedent—some liability resting upon the execu-
" tor or administrator strictly in his representative character
and which, but for the promise, he would have been liable
to discharge only in due course of the administration of the
estate. To change the expression—this clause of the stat-
ute covers a special promise made by the executor or admin-
istrator to pay, out of his own estate, what, (being the legal
representative of the party originally liable) he is already,
in that representative capacity, under a liability to pay to
the extent of the property which has come into his hands.
«The particular object of this provision,” says a recent writer
upon the statute, * was evidently to guard executors and ad-
ministrators against being held to a personal liability to pay
debts, legacies or distributive shares in consequence of a wil-
ful or mistaken perversion of expressions of encouragement
which they may have used in conversation with claimants
and which were not justified by the ultimate result of ad-
ministration of the assets in their hands.” Throop’s Treatise
on the Validity of Verbal Agreements, p. 87. However that
may be, the suggestion illustrates the nature of the promise
referred to in this section. The promise proved, in the case
before . us, was to answer for the debt or default of Gordon
Wilcox, a third party, and is a promise to which that clause
has no reference. The suggestion that the defendant, if
compelled to pay the judgment, can repay herself out of the
assets of the estate, does not tend to bring the promise with-
in the clause. Most of the personal obligations of an ex-
ecutor contracted in the course of his administration, says
the court in Chambers v. Robbins, 28 Conn., 550, are proper
charges against the estate in the final settlement of his ac-
count, but they are none the less his private debts for which
he is alone liable in his private capacity. In Pratt v. Hum-
phrey, 22 Conn., 317, a leading case upon this clause, the
promise was to pay a debt due from the estate of which the
defendants were administrators—an entirely different case
from the one at bar.
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The second clause of the statute relates to the special
promise of any person to answer for the debt, default or
miscarriage of another. An immense amount of litigation
has arisen over its construction. It is impossible to recon-
cile the decisions which have been made under it. Almost
any theory of its scope and meaning can find some case to
support it. The most careful text-writers have acknowl-
edged their inability to find anything like uniform rules of
construction in the conflicting decisions which have been
rendered. It has even been stated that the law upon it is
in a state of hopeless confusion. It is all the more satisfac-
tory, therefore, that our own court seems, so far at least as
the points involved in this case are concerned, to have found
and adopted a rule which has proved satisfactory—a rule
which, we think, substantially settles the question before us.

The promisor, to briefly re-state the facts, was one of the
administrators of William Wilcox’s estate ; a fact, as we have
seen, of no significance unless to show a motive for her prom-
ise, founded on a fancied advantage to the estate of her dece-
dent. The promisee was the collector of taxes, threatening
to levy on personal property upon which he had no lien and
on which William Wilcox’s estate held a mortgage. The
levy, if made, would of course have been subject to such
mortgage. The party for whose debt or default the promise
to answer was made was a delinquent tax-payer who, after
the promise, continued liable for the taxes until paid. The
suit, then, is by a tax-collector against a defendant who, in
consideration of the plaintiff’s forbearance to levy fora third
person’s tax on personal property on which an estate of which
she was one of the administrators had a mortgage, promised
to pay taxes due to Norwich town and city and a school dis-
trict of the town from said tax-payer, the mortgagor of the
property.

In Packer v. Benton, 35 Conn., 343, it is held that *“where
a person, not before liable, agrees to pay the debt of a third
person, aud, as a part of the arrangement, the original debtor
is discharged from his indebtedness, the agreement is not
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within the statute of frauds. Otherwise, if the original
debtor continues liable.”

We shall quote somewhat extensively from that case, as
the rule therein established has subsequently been applied
in Pratt’'s Appeal from Probate, 41 Conn., 191, and in Grid-
ley v. Sumner, 48 id., 16, and is, as already suggested, de-
cisive of the case now before us. Judge BUTLER writes the
opinion, and, after contrasting the facts then before the court
with those in Clapp v. Lawton, 81 Conn., 95, hesays (p. 349:)—
“ Here the contract was tripartite, between the debtor, a credi-
tor, and a third person; and it contemplated the discharge
of the original debtor and a new obligation by the third party
to the particular creditor. Such new obligation and indebt-
edness is not within the statute of frauds. In Zurner v.
Hubbell, 2 Day, 457, the distinguished counsel for the de-
fendant in error deduced from the cases which had then
occurred under this branch of the statute, the following
definition of the promise intended by it, to wit, ¢ An under-
taking by a person not before liable, for the purpose aof secur-
ing or performing the same duty for which the party for whom
the undertaking is made is, at the same time, liable ;’ and it
was adopted by the court. With a single modification that
definition furnishes as perfect a text as has ever been, or, we
think, can be devised. * * * The foregoing definition may
be modified therefore so as to read—¢ An undertaking by a
person not before liable, for the purpose of securing or per-
forming the same duty for which the party for whom the un-
dertaking is made continues liable.” Applying this test to the
case in hand, it is obvious that the objection of the defend-
ant ought not to prevail. It was the purpose and effect of
the tripartite contract in question to discharge the original
debtors in consideration of their giving up their property to
the defendant, as well as to onerate the defendant in consid-
eration of that discharge. ®* * * As the original debtors did
not continue liable an essential element of the test was want-
ing, and the contract was not within the statute.”

In the case now before us all the essential elements of the
test are present and bring the promise within the statute.
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The case of Packer v. Benton does not discuss the ques-
tions which might arise in that class of cases where the de-
fendant, for his own use and advantage, procures from the
plaiutiff the surrender, release or waiver of a lien or security
which the latter holds for a debt due him, upon the promise
to pay the debt. In such cases it has been held, in a large
number of cases, that the promise is not within the statute,
though the original debt is not discharged, on the ground
that the transaction amounts to a purchase from the creditor
of such lien or security for a price which is the amount of
the original debt, and that the relinquishment of the lien or
security has inured to the defendant’s benefit. In the lead-
ing case of Fullam v. Adams, 87 Verm., 891, it is held that
“a verbal promise to pay the debt of another, where the
original debt still subsists, is never legally binding, except
where the promisor has received the funds or property of
the debtor for the purpose of being so applied, so that an
obligation or duty rests upon him, as between himself and
the debtor, to make such payment, whereby his promise,
though in form to pay the debt of another, is in fact a
promise to perform an obligation or duty of his own.” Po-
LAND, C. J., who writes the opinion, says (p. 897,) that the
cages which decide that where a creditor holds a security
and surrenders it to a third person, for his benefit, upon his
promise to be answerable for the debt, stand really upon the
the same substantial principle.

It is stated in the text of the American and English Eu-
cyclopedia of Law, in loco, that, in a large and increasing
number of the states of the Union, the promise, although
made upon a new consideration of benefit to the promisor,
is held to be collateral, whatever the intent of the parties,
if the original liability remains; and a very large number
of authorities are cited in support of the proposition.

It is to be noticed, as illustrating the difference in construc-
tion already alluded to, that in a recent case in New York,
White v. Rintoul, 108 N. York, 222, it is stated, though
under a semble, that a promise to pay a debt of another, an-
tecedently contracted, where the primary debt still subsists,
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is original and so valid within the statute of frauds, although
not in writing, when it is founded on a new consideration -
moving to the promisor and beneficial to him, and when by
the promise he comes under an independent duty of paying
irrespective of the liability of the principal debtor. Curi-
ously enough this intimation of an opinion, for it amounts
to nothing more as reported, is made in a case where the
defendant was a creditor of a firm and was secured by a
chattel mortgage. The plaintiff was the holder of two notes
of the firm which were nearly matured. The defendant
disclosed the fact that he held the mortgage and promised
to pay the notes if the plaintiff would forbear for a time.
It was held that the promise was within the statute. The
court says:— The plaintiff contends that the defendant
had a direct personal interest in procuring a forbearance to
sue the firm, which he explains in his brief, by saying, that
¢if the plaintiff pressed the collection of his notes and did
not wait till the then next summer, the defendant would
lose his money, which had been loaned to the firm.” But I
do not discover a single fact in the case which tends to any
such conclusion. * * * It was a fear without a foundation,
a state of mind and not a result of existing facts seen in
their legal bearing. Delay on the part of the plaintiff is
not shown to have been of the slightest consequence to the
interest of the defendant.” No more do we see in the case
before us a single fact which shows that a levy by the col-
lector, subject, as it must have been, to the mortgage, could
have injured the defendant or the estate she represented.
If she thought so *“it was a state of mind and not a result
of exisling facts seen in their legal bearing,” and the deci-
sion of the case from which we are quoting seems to unmis-
takably favor her defense, though the dictum seems adverse.

It is said in Browne on the Statute of Frauds, § 214e, that
“the mere passing of a new and independent valuable con-
sideration between the plaintiff and defendant does not take
the case out of the operation of the statute; and, so far as
some of the decisions depend upon the contrary, they can-
not be regarded as law. Every contract of guaranty re-
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quires a valuable consideration moving from the party to
whom the guaranty is given. There can be no sensible dis-
tinction made between ‘new and independeut’ considera-
tions and any other valuable considerations ; and the general
proposition that ‘a new and independent consideration mov-
ing between the parties to the contract of guaranty,’ takes
it out of the statute, simply nullifies the statute. The dis-
tinction is between a mere valuable consideration for the
defendant’s promise of guaranty, and that transfer of value
which creates an original obligation on the part of the de-
fendaut, the measure of which is, by the agreemeut of the
parties, the defendant’s payment of the third party’s debt.”

It wus suggested that the promise relied on was an origi-
nal undertaking. We cannot look upon it as such within the
proper meaning of that word. It is a new promise to pay
the already existing debt of a third party. The court say
in Molloy v. Gillett, 21 N. York, 412 :—* The words *origi-
nal’ and ‘collateral’ are not in the statute of frauds; but
they were used at an early day; the one to mark the obliga-
tion of a principal debtor, the other that of the person who
undertook to answer for such debt. This was no doubt an
accurate use of language; but it has sometimes happened
that, by losing sight of the exact ideas represented by these
terms, the word * original’ has been used to characterize any
new promise to pay an antecedent debt of another person.
Such promises have been called original because they are
new; and then, as original undertakings are agreed not to
be within the statute of frauds, so these new promises, it is
often argued, are not within it. If the terms of the statute
were adliered to or a more discriminating use were made of
words not contained in it, there would be no danger of fall-
ing into errors of this deseription.”

Where the person undertaking to pay the debt of another,
receives property or funds of the debtor for the purpose, his
promise is in no proper sense an undertaking to answer for
the debt of another, but an undertaking to apply the prop-
erty or funds to such payment. The undertaking becomes
then an independent one, and the continuing obligation of
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the debtor becomes in a sense collateral to it. Whenever
the new promise is merely collateral to the original debt, it
must be in writing, whatever the consideration, and it re-
mains collateral so long as the original debt still subsists
as the principal debt.

The decision at which we have arrived makes any discus-
sion of the other questions presented on the record super-
fluous. ’

There is ervor in the judgment appealed from, and it is
reversed.

In this opinion the other judges concurred.

PAsSQUALE LoOGIODICE vs. EDWARD (ANNON.

New Haven and Fairfield Cos., Oct. T., 1890. ANDREWS, C. J., LooMIs,.
SEYMOUR and TORRANCE, Js.

It was a leading feature of the old system of pleading that when a party
had once taken his ground he should not be permitted to depart from
it. It was a departure when the replication or rejoinder contained
matter not pursuant to the declaration or plea and which did not sup~
port or fortify it.

This rule in substance forms a part of our present system. Its violation
leads to uncertainty and confusion in the pleadings, and these results
the present law seeks to avoid by giving the court power to strike out
the objectionable pleading on motion of the opposing party, and by
giving the right to the parties nnder proper circumstances to amend
the case or defense first presented.

The plaintiff brought to the Court of Common Pleas, the jurisdiction of
which was limited to one thousand dollars, an action for the recovery
of a described lot of land with buildings upoun it, claiming five hundred
dollars damages. The defendant filed a plea to the jurisdiction, alleg-
ing that the value of the demanded premises was four thousand dol-
lars and so beyond the jurisdiction of the court. The plaintiff replied,
denying this, and stating that he did not claim the possession of all the
described premises, but only of one tenement on the third floor of the
house, and nominal damages. The defendant thereupon filed a motion
that this part of the reply be stricken out as inconsistent with the com-
plaint. Held, upon this state of the pleadings— :

VYoL. LX.—6
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1. That the motion to strike out that part of the reply should have been
granted, it being no answer to any part of the plea to the jurisdiction.

2. That the plaintiff’s only proper course was, either to withdraw his suit
and begin anew, or to amend his complaint, if he could bring his case
within the law relating to amendments.

[Argued October 26th, 1890—decided Janunary 19th, 1891.]

ACTION to recover possession of a described lot of land
with buildings upon it; brought to the Court of Common
Pleas of New Haven County, and reserved upon certain
pleadings for the advice of this court. The case is {ully
stated in the opinion.

T. J. Foz and J. J. Buchanan, for the plaintiff.
C. 8. Hamilton, for the defendant.

TORRANCE, J. This is an action brought in the Court of
Common Pleas to recover the possession of real estate. The
complaint alleges, in the ordinary form, that the plaintiff
owned and possessed a certain described lot of land, with
buildings thereon, and that the defendant wrongfully en-
tered and dispossessed him, and still keeps him out of the
possession thereof, and claims judgment for possession and
five hundred dollars damages.

The complaint does not state the value of the premises.
The defendant filed a plea to the jurisdiction, in which he
alleged, in substance, that the true and just value of the
premises sought to be recovered was four thousand dollars,
and that therefore the court had no jurisdiction. The
plaintiff filed a reply to this plea, alleging therein * that the
plaintiff does not claim the possession of all said deseribed
premises from the defendant, but only three rooms, a tene-
ment on the third floor of the dwelling house standing and
gituate on the land described in the complaint, and nominal
damages.” He denied that the value of the premises de-
scribed in the complaint was four thousand dollars, and de-
nied that he claimed a judgment for the possession of the
entire premises described in his complaint.
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Thereupon the defendant filed a motion to strike out from
this reply the portion quoted above, on the ground that the
same was “irrelevant, immaterial, unnecessary, prolix and
entirely inconsistent with the allegations of the complaint,
and no part of a proper reply to the defendant’s plea to the
jurisdiction.”

The record does not show that any action was taken on
this motion, nor any reason why it was not allowed. The
court heard the parties on the pleadings as they then stood.

Upon this hearing it found that the premises described in
the complaint consist of a lot of land with a three-story house
thereon, and that the third floor of the premises consists of
a tenement of four rooms. The defendant offered testimony
to prove that the premises described in the complaint were
of the value of three thousand dollars. The plaintiff ob-
jected to this testimony. If it be admissible the court finds
the value of the premises to be three thousand dollars.

The plaintiff, for the purpose of proving the allegations
in his reply, ¢ offered testimony and claimed to be entitled
to prove that he did not claim the possession of the entire
premises ” mentioned in his complaint, but only of a portion
thereof, “to wit, the tenement on the third floor,” and that
“ the value of the tenement was not greater than one thou-
sand dollars,” and was a sum within the jurisdiction of the
court. The defendant objected to such testimony.

The record does not show that the court received or re-
jected it, or made any ruling whatever in regard to this offer
and claim of the plaintiff. The case comes before this court
by way of reservation. '

In the first place, we think it is obvious that the defend-
ant’s motion to strike out should have been allowed. The
plaintiff in his complaint claimed judgment for the entire
premises and five hundred dollars damages. In his reply to
a plea to the jurisdiction, he says he only claims a part of
the premises and nominal damages.

It was a leading feature in the old system of pleadings
that ¢“when a party has once taken his ground, he shall
never be permitted to depart from it, for if this was allowed
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the parties could not be brought to an issue.” The replica-
tion must be * consistent with the declaration, must nain-
tain and fortify it, and must not be & departure from it in
any material allegation.” “ A departure in pleading is said
to be where a party quits or departs from the case or defense
which he has first made and has recourse to another; it is
when his replication or rejoinder contains matter not pursu-
ant to the declaration or plea, and which does not support or
fortify it.” 1 Swift’s Dig., 623.

This rule was founded in good sense, and in substance it
forms a part of our present system, although the violation
of it is not attended, perhaps, with the same consequences
as under the old system. Its violation leads to uncertainty,
obscurity and confusion in the pleadings, and these results
our present law seeks to avoid by giving the court power to
strike out the objectionable pleading on motion of the oppo-
site party, and by giving ample power, under the proper cir-
cumstances, to the parties and to the court to amend the
« case or defense first made.”

The part of this reply which the defendant moved to
strike out was no answer to any part of the plea to the
jurisdiction. It neither denied nor admitted any part of °
the plea, but was in fact a denial of the complaint. It
should have had no place in such a reply, and was in the
fullest sense irrelevant, immaterial and unnecessary. The
object which the plaintiff seems to have sought to accom-
plish in this irregular way, could have been accomplished
either by withdrawing his suit and beginning anew, or by
amending his declaration, provided he could bring himself
within any of the provisions of law relating to amendments.
Taking the record as it stands, the evidence offered by the
defendant was admissible, and as the allegations of his plea
as to the value of *the matter in demand ” are found true,
it would seem to follow, from the reasoning of this court
heretofore in similar cases, that the case at bar should have
been dismissed. Sullivan v. Vail, 42 Conn., 90 ; Fowler v.
Fowler, 50 id., 256.

As however the case is reserved for our advice, we are at
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liberty to give such advice as will best subserve the ends of
justice. The plaintiff may be in a position to bring himself
within the provisions of the law relating to amendments, and
be able to so amend his complaint as to bring his case within
the jurisdiction of the Court of Common Pleas. If done
at all, this would be done on such terms as would do justice
to all concerned. If he can do so perhaps he ought to have
the opportunity.

We advise the Court of Common Pleas, unless the com-
plaint can be and is amended as herein indicated, to dismiss
the case.

In this opinion the other judges concurred.

TeE BoroUuGH OF STAMFORD vs. EDGAR STUDWELL.

New Haven and Fairfleld Cos., Oct. T., 1800. AXNDREWS, C. J., CARPEN-
’ TER, LooM1s, SEYMOUR and TORRANCE, J8.

The borough of S passed an ordinance, under authority of its charter, that
it should be unlawful for any person, without the consent of the war-
den and burgesses, to erect any building or addition to a building,
within certain specified limits, unless the outer walls and roof were
made of some metallic or mineral non-combustible material, under a
penalty of one thousand dollars. The defendant owned a wooden build-
ing within the specified limits, seventy-six feet long in frontand twenty-
one wide and two stories high, with an attic, and a piazza extendingalong
the entire front. The building was divided about midway of its length
by a wooden partition, the north half being used by itself for tenements
and the south half for a boarding house. The building took fire, and
the entireroof was burned off and the second story and attic of the
north part considerably burned, and the south part burned down to
the sills, except a small portion of the front wall. The defendant at
once proceeded to repair the north portion, enclosing its south end with
sheathing, and made this part complete of itself, and it was immediate-
ly occupied by the defendant’s tenants. About three months later,
without the consent of the warden and burgesses, he rebuilt the south
part of wood, using a few of the charred timbers that remained, and
the old stone walls of the cellar. Held that the rebuilding of the south
part was not the building of an addition to the north part, but that
the whole was to be taken as the repairing of one entire building.
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The completion of the north part as an entire a'nd separate building and
the use of it as such, and the delay in the rebuilding of the south part,
did not affect the case, The owner had a right to rebuiid in parts and
at his own convenience.

‘The court below found that the rebuliding of the south part was the erec-
tion of an addition to a building within the meaning of those words in
the ordinance. Held that as a]l the acts of the defendant were detailed
in the finding, it presented the question whether those acts constituted
such a building of an addition as the ordinance intended, which in-
volved the construction of the ordinance, and presented a question of
law which could be reviewed.

[Argued October 30th, 1890—decided January 19th, 1891.]

AcTION to recover a forfeiture for the erection of a build-
ing in violation of an ordinance of the plaintiff borough;
brought to the Superior Court in Fairfield County, and tried
to the court before J. M. Hall, J. Facts found and judg-
ment rendered for the plaintiff, and appeal by the defend-
ant. The case is fully stated in the opinion.

J. B. Curtis, for the appellant.

1. The 85th section of the amended charter of the borough,
authorizing the ordinance passed by the warden and bur-
gesses under which this action is brought, was never in-
tended to apply to a case like this, where a building had been
partially consumed, and where the defendant without mo-
lestation had repaired the larger portion and finished it with
rough sheathing at one end and intended to repair the re-
maining portion in the near future, and did so three months
later. The case is the repairing and reconstructing of one
entire building. The defendant had a perfect right to wait
three months before he finished a portion of it. The delay
did not at all change the character of the work when done.
The entire reconstructed building was upon the same foun-
dation and cellar walls and much of the former structure
was used in the work. It cannot affect the case that the
south part was more completely destroyed by the fire than
the other.

2. Such an ordinance, being highly penal in its character,
should receive a strict construction in favor of a party who
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is charged with its violation. State v. Daggett, 4 Conn., 605
Booth v. The State, id., 65; State v. Brown, 161d.,54; Brown
v. Hunn, 27 id., 882; Stewart v. Commonwealth, 10 Watts,
806 ; Douglass v. Commonwealth, 2 Rawle, 262; Brady v.
Northwestern Ins. Co., 11 Mich., 425; U. States v. Sheldon,
2 Wheat., 119.

8. Fessenden and N. C. Downs, for the appellee.

1. The defendant claims that the building erected by him
did not constitute an addition, but should be regarded only
as the repairing of an old building. It seems to us that the
facts found by the court are conclusive upon this point.
A large portion of the original building was destroyed by
fire. The south part, which had always been used separate-
ly from the north part and which was separated from it by
a partition, was practically burned to the ground. The de-
fendant, with the permission of the warden and burgesses,
reconstructed the north part and enclosed it on all sides,
‘“go as to make a building separate and complete in itself.”
Here, then, was a completed building. Any work thereafter
done on such building would necessarily be either the re-
pairing of or an addition to the same. The addition which
the defendant subsequently erected was in every sense a
new building, except that it was joined to an existing build-
ing, and by force of that fact became an addition in the full
.sense of the word.

2. We submit that the ordinance in question is a salutary
.police regulation, the due observance of which is demanded
in the interest of public safety. Wooden buildings con-
structed in the heart of a populous city or borough, espe-
cially buildings of the character of that erected by the
defendant, constitute a menace to life and property. Kling-
ler v. Bickel, 117 Peun. St., 326.

SEYMOUR, J. By a resolution of the General Assembly,
passed in the year 1882, amending the charter of the borough
of Stamford, it is provided (section 85,) that *the warden
and burgesses of said borough shall have power and author-
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ity to prescribe limits in said borough, within which it shall
be unlawful, without the consent of the warden and bur-
gesses of said borough, for any person to erect or remove
any building or addition thereto, unless the outer walls and
roof thereof shall be composed of iron, brick, slate, stone, or
of such material as in the judgment of said warden and bur-
gesses shall be non-combustible; and to make and cause to be
executed all proper orders in relation thereto; and any per-
son who shall erect or remove or add to any building within
such limits contrary to the provisions of this section, shall
forfeit and pay to the use of said borough the sum of one
thousand dollars, to be recovered in any proper action.”

Subsequently an ordinance of the borough of Stamford
was passed which provides that, within certain specified
limits in said borough, it shall be unlawful for any person,
without the consent of the warden and burgesses first ob-
tained, to erect any building or addition thereto, unless the
outer walls and roof thereof shall be composed of iron, brick,
slate, cement, stone and mortar, or some metallic or mineral
non-combustible material, nor until the plans and specifica-
tions have first been submitted to the fire wardens and by
them approved, and their assent signed on said plans and
specifications.”

The defendant was in the possession and occupation of a lot
situated within the limits prescribed by the ordinance. Up-

on it was a wooden building about seventysix feet long,
twenty-one feet wide, and two stories high, with an attic.
A piazza extended along the entire front of the building.
The building was divided, about midway of its length, by a
wooden partition. The north part was used for tenements
and other purposes, separate and independent of the south
part. The south part was used and occupied by one Morris
as a boarding house and bar-room.

On January 21st, 1885, the entire roof of the building was
‘burned off, the second story and attic of the north part con-
‘siderably burned, and the south part burned and destroyed
down to the sills, except a small portion of the front, which

was burned to the tin roof of the piazza. Eight or ten feet
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of the piazza at the south end was consumed, so that all
that remained of the south part of the building was some
twenty or twenty-two feet of piazza attached to the same
number of feet of the front, which front was about ten feet
high and was broken and burned through in several places.
In short, the south part of the building and the upper story

-and attic of the north part, were pretty much consumed,
though the partition between the two was only burned down
above the first story.

Soon after the fire the defendant proceeded to rebuild the
north portion of the building, and within a short time put a
new roof thereon, and enclosed the south end, where the
old partition was, with sheathing, so as to effectually protect
it from the weather, and finished the same so as to make a
building separate and complete in itself. It was thereupon
immediately occupied by the defendant’s tenants and has
ever since been used and occupied separate and distinct
from the rest of the building.

Some three months later, and shortly after June 8th,
1885, the defendant, without the consent of the warden and
burgesses of Stamford, and in disregard of their vote refus-
ing to grant him permission to do so, rebuilt the south part
of the building entirely of wood. In so doing he used a
few of the charred floor and other timbers that remained in
the south part of the original building, and the stone walls
of the cellar and the foundation were the same as those of
the old building.

The complaint, after reciting the borough ordinance above
set forth, alleges that on the 1st of June, 1885, the defend-
ant was in the possession, occupation etec., of a certain tract
of land, with a wooden building thereon. The land is duly
described, bounded and located. The wooden building re-
ferred to is the rebuilt north part of the original building.
Then follows the allegation that on or about said Juue first
the defendant, without the consent of the warden and bur-
gesses of Stamford, did erect a eertain addition to and upon
the south side of said building, and a statement of the particu-
lars in which the addition failed to meet the requirements of
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the borough ordinance, and the claim that the defendant by
building such wooden addition has, by virtue of section 85
of the borough charter, forfeited to and for the use of the
plaintiff the sum of $1,000.

Upon the trial of the case the defendant claimed that the
work done by him was only the repairing of an old building
and not the building of a new addition, and not within the
letter or the spirit of the 85th section of the borough charter
relating to the erection of additions. But the court found
that the work done by the defendant was the erection of an
addition to an existing building, in violation of the charter
and by-laws of the borough, and rendered judgment for the
plaintiff to recover of the defendant $1,000 and costs.

Our main difficulty is with the question whether the Su-
perior Court has conclusively found, as a question of fact,
that the defendant has erected an addition to an existing
building. 1f so there is nothing left of this part of the con-
troversy for us to decide. Taking isolated expressions it
would seem as if such was the case. But, because the case
is peculiar, all the acts of the defendant are detailed, and
the real question finally decided is, that the ordinance must
be held to embrace such acts within its definition and prohi-
bition of erecting an addition to a building. This, of course,
involves the meaning and construction of the ordinance as
a whole, and the legal scope of the words * any addition to
a building,” and necessarily presents a question of law.
That an enclosed structure existed and that the structure in
question was afterwards built and counected with it was not
denied. The contention was that the structure erected im-
mediately after the fire was not in itself a building within
the meaning of the ordinance nor the subsequent structure
an addition.

It is evident, then, that the question before the Superior
Court required a construction of the charter and ordinance
of Stamford. Did their provisions apply to the case? Was
the erection of the south part of the building contrary to
them ? In other words, were the acts of the defendant, as
stated in the complaint and proved at the trial, the erection
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of an addition to a building, within the meaning of the law
applicable thereto? The defendant thought not. The court
decided that they were.

We do not think the defendant has erected an addition
to a building, within the fair meaning and intention of the
ordinance.

That it was in some sense an addition to the work there-
tofore begun is true and, because it was so the court seems
to have concluded that the ordinance applied. But it was
in a truer sense a completion of the work of repairing the
original building. The building as it stood before the fire
was a legal structure. It was one building and is stated to
have been so in the finding. It is not claimed that the fact
that it was divided by a partition made it two buildings.
Suppose, after the fire, instead of rebuilding in sections or
by degrees, the defendant had rebuilt the whole at once,
upon the old foundations, using so much of the old material
as was available, would it have been claimed that the prohibi-
tion agamst erecting additions had been violated? What
difference ought it to make, in the construction of the law,
that for his own convenience or that of the occupants of the
tenements into which the north end of the building was
divided, or from lack of present means to rebuild the entire
building at once, the defendant rebuilt, and enclosed in the
manner set forth, the north part at once, and three months
later continued the work which, when completed. replaced
the old building substantially as it stood before the fire,
upon the same cellar walls and foundations.

The north erection was treated as, and consented to as, a
repair of the north part of the burnt building. It is difficult
to see why, upon the facts found, the work on the south
part should not equally be treated as a repair, more exten-
sive, to be sure, because the south part was more damaged,
and a little delayed, but still a repair.

On the whole we think the provisions of the charter and
ordinance relied on are not applicable, and that the court
mistook the law in holding that the acts of the defendant
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amounted to the erection of an addition to a building in
violation of their fair intention and meaning.
There is error, and the judgment is reversed.

In this opinion the other judges concurred.

JosePHE ROMERO vs. THE STATE.

New Haven and Fairfield Cos., Oct. T., 1800. ANDREWS, C. J., CARPEN-
TER, Loomis, SEYMOUR and TORRANCE, Js.

Art. 1, sec. 9, of the state constitution provides that ‘ no person shall be
holden to answer for any crime the punishment of which maybe death
or imprisonment for life, unless on a presentment or indictment of a
grand jury.”? Section 1610 of Gen. Statutes provides that “for all
crimes not punishable with death or imprisonment for life the prose-
cution may be by complaint or information;’’ and § 1404 that “ every
person who shall assault another with intent to commit murder shall be
imprisoned in the state prison not less than ten years.” Held that
the crime of assanlt with intent to commit murder may be prosecuted
by an information by the state’s attorney.

While the court may in its discretion sentence a person convicted of that
offense for more than ten years, yet it can do so only by sentencing
for a greater, but definite, number of years, and not for life.

A sentence for a term of years is not in law the equivalent of a sentence
for life, even though it may be practically such.

[Argued November Tth, 1800—decided January 27th, 1891.]

~. WRIT OF ERROR from a judgment of the Superior Court
in Fﬁ"ﬁﬁeld County convicting the plaintiff in error, upon
an information by the state’s attorney, of an assault with
intent to murder; brought to this court. The principal
error assignéﬂ was that the plaintiff in error could have been
held to answer for the offense charged only on an indict-

ment by a grana jury.

J. B. Curtis amf‘R. A. Fosdick, for the plaintiff in error.
The state constitution provides (art. 1, sec. 9,) that “no
1
Y

.
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‘person shall be holden to answer for any crime the punish-
ment of which may be death or imprisonment for life, unless
on a presentment or indictment of a grand jury.” Prior to
the revision of 1875 a person accused of assault with intent
to commit murder was put to plead and tried upon indict-
ment of a grand jury only.. The revision of 1866 provided
that every person convicted of that crime should “ suffer im-
prisonment in the state prison during life or for any time not
less than ten years.” In the revision of 1875 the statute ap-
pears in the same form, only with the words “during life or
for any time ” omitted, making it read *shall be imprisoned
in the state prison not less than ten years.” The act now
appears in this form in the Gen. Statutes of 1888 as §1404.
It has been held in many cases that the mere change in the
phraseology of a statute will not be deemed to alter the law,
unless it evidently appears that such was the intention of the
legislature. ‘' This rule has been frequently laid down in the
modified re-enactment of British statutes and the revision
of our own in the different states.” Sedgw.on Stat. & Const.
Law, 2d ed., 194. It clearly is not evident here that the leg-
islature intended, by the omission of the words noted, to
change the law. State v. Grady, 34 Conn., 128; State v. -
Stanton’s Liquors, 88 id., 286; Wright v. Oakley, 5 Met.,
406. The omission of the words leaves the maximum pen-
alty undeterminate, thus giving the court unlimited discre-
tionary power to punish for any number of years—a hundred,
a thousand, and really during life. The legislature of New
York has placed this precise construction on a statute of
that state similar in substance. If the court should find
that the defendant might have been sentenced to imprison-
ment for life, then this judgment must be reversed. If the
Superior Court could have inflicted punishment in the state
prison for any number of years exceeding ten, we should
then ask how any court can be given absolutely unlimited
discretion as to the punishment for crime, and such limita-
tion not be for life. It cannot be claimed that there is any
difference, so far as the individual is concerned, between
imprisonment for life, in so many words, and imprisonment
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for a thousand or more years. The courts will take judicial
nolice of the fact, that no man’s life extends over a period
of a thousand years. The phrase “ not less than,” in § 1404,
designates the minimum limit. The expression of a mini-
mum implies that there is & maximum. Whatisit? There
is none expressed ; consequently any number of years. Is
it just or reasonable to claim that imprisonment for any
conceivable number of years is less in degree than impris-
onment for life?

@. A. Carter, for the State.

Loomis J. The only question presented by this appeal
is, whether a person can be lawfully tried and convicted of
an assault with intent to commit murder upon an informa-
tion by the state’s attorney, instead of an indictment by a
grand jury. The answer will depend upon a proper con-
struction of our constitution and statutes relating to the
matter.

Art. 1, sec. 9, of the constitution of this state provides
that “no person shall be holden to answer for any crime, the
punishment of which may be death or imprisonment for life,
unless on a presentment or indictment of a grand jury.”
And section 1610 of the General Statutes provides that * for
all crimes not punishable with death or imprisonment for
life, the prosecution may be by complaint or information.”
The constitution and statute are in perfect harmony, and
the meaning is clear if the offense charged is not punishable
either by death or by a sentence to prison for life. In that
case the information by the state’s attorney was a lawful
mode of prosecution. The doubt in this case arises upon
the statute which prescribes the punishment, which is as
follows :—* Every person who shall assault another with in-
tent to commit murder, * * * shall be imprisoned in the
state prison not less than ten years.” Gen. Statutes, § 1404.

The obscurity arises from the fact that the statute pre-
scribes & minimum punishment but no maximum. But the
kind of punishment is prescribed, which is imprisonment
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for a definite term of years, for a prescribed punishment of
not less than ten years imprisonment is the same as one for
a term of years not less than ten. The only discretion the
court has in going above ten years is merely to add to the
number. But a definite number of years must be specified,
otherwise the sentence would be void for uncertainty. It
may however be suggested in this connection that imprison-
ment for life in its result is only for a certain number of
years, and that if the sentence is long enough to cover the
entire life of the person, there is no practical difference.
But such reasoning overlooks the fact that in contemplation
of the law a sentence to imprisonment for life is perfectly
distinct from that for a term of years, and one is never the
equivalent of the other without express statutory authority.
Our law has always regarded imprisonment for life as a
punishment much greater in degree than imprisorment for
a term of years, and in our statutes the latter is classed
under the head of *less than life.”

This is shown by section 1621 of Gen. Statutes, allowing
peremptory challenges of jurors on the part of the accused.
The number increases according to the punishment. For
instance, if the punishment is death, twenty jurors may be
challenged ; if imprisonment for life, ten jurors; if for less
than life, four jurors; for any other offense (except under
the liquor laws) two jurors. State v. Neuner, 49 Conn., 232.

The contention on the ‘part of the accused in this case
- is, that, as there is no limit above ten years to govern the
discretion of the court, it could impose a sentence for such
& term of years as would practically result in a life sentence.
This may be so, but it is not a test the law can recognize.
The minimum sentence for ten years in some cases would
in all probability be practically a life sentence, while fifty
years in another case would not be. The true and deci-
sive test under our constitution is whether the offense is
one where the court has power to sentence the accused to
the state’s prison during the term of hisnatural life. In no
case can this be done without the statute so provides in
terms. We think it would have been clearly illegal in this
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case for the trial judge to have given a life sentence. This
is a conclusive test; but take another from a different stand-
point. Suppose the law in a given case in terms punished
the act by imprisonment for life, could the court sentence
for so long a term of years as would certainly cover the
natural life? No one would claim such an absurdity; but
this shows that no term for years, however long, can be the
legal equivalent of a term for the natural life.

The defendant cites the statute of New York in favor of
his construction of our own law, that the court might sen-
tence during life. That statute is as follows :—¢“ Whenever
in this chapter any offender is declared punishable upon
conviction by imprisonment in a state prison for a term of
years not less than any specified number of years, and no limit
to the duration of such imprisonment is declared, the court
authorized to pronounce judgment upon such conviction,
may in its discretion sentence such offender to imprisonment
during his natural life, or for any number of years not less
than such as are prescribed.” N. York Rev. Statutes, 1859,
part 4, tit. 7, ch. 1, sec. 12. This statute of course settles
such a question for the state of New York, but as bearing
upon the question here it impresses us very differently from
the views entertained by the counsel for the defendant, for
the implication is that statutory authority was necessary in
order to justify a sentence for life.

But the defendant calls attention to the fact that in the
revisions of our statutes in the years 1866 (p. 247,) 1854
(p. 306,) 1849 (p. 223,) and 1838 (p. 144,) it was expressly
provided that every person convicted of the offense in ques-
tion should * suffer imprisonment during life or for any time
not less than ten years;” and that in the revision of 1875
the statute first appeared as at present, with the words
“during life” omitted ; and the argument in behalf of the
defendant is, that since 1875 the construction of the statutes
on this subject ought to be the same as before, inasmuch as
it is not evident that the legislature intended to change the
law on this subject. ,

We cannot accept this argument as sound. The words
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“during life,” as connected with punishment for crime, are
too significant to be treated in this manner. They have
always had in our statute a meaning so clear and definite as
to exclude the possibility of doubt or difference of opinion.
When, therefore, they were stricken from the statute in
question we must presume a change of meaning was in-
tended and that the purpose was to take away the power to
sentence for life. Why such a change was made we do not
know; we can only conjecture as a possible explanation that,
as murder in the second degree was punishable by imprison-
ment during life, it was considered a more perfect gradation
of penalties to make the mere attempt at murder punishable
by imprisonment for a term less than life, though not less
than ten years.

But the reasons for the change are of no consequence ; we
can well afford to leave them in the realm of doubt. We
are concerned only with the fact of a change, and of this we
have no doubt, for we find it impossible to say that the
striking out of the words ¢ during life” from the former
statutes had no effect whatever upon the power of the court
to sentence the convicted person during life.

There was no error in the judgment complained of and it
is affirmed.

In this opinion the other judges concurred.

THE STATE vs. JoEN D. CARPENTER.

New Haven & Fairfield Cos., Oct. T., 1890. ANDREWS, C. J., CARPEN-
TER, Loomis, SEYMOUR and TORRANCE, Js.

A city ordinance, authorized by the city charter and by Gen. Statutes,
§ 2573, provided that every person who should keep a place for the
playing of the game known as *‘ policy,” or of allowing others to play
it, should be fined not more than one hundred dollars; and that every
person owning or controlling any building or place, who should know-
ingly permit the same to be occupied for the purpose of playing that
game, should be fined not more than one hundred dollars. Held not

Yor. Lx.—T
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necessary that the ordinance should set out the particular facts that
constituted the game of policy.

The court would take notice of the fact that the term * policy playing '’ was
in current use when the ordinance was passed.

And the ordinance held not to be invalid on the ground that the statate
authorizing the city to pass it violated the rule that legislative power
cannot be delegated. It is now generally conceded by the courts of
this country and of Engiand that powers of local legislation may be
granted to cities, towns, and other municipal corporations.

Neither the statute nor the city charter contained any limitation of the
penalty that might be fixed by the ordinance. Held that a limitation
was necessary, but that it was sufficient that the ordinance fixed it,
80 long as it was not unreasonable in amount.

If an offense is created by statute it is sufficient to describe it in the words
of the statute.

The averment in a complaint that the accused ‘‘ dld keep a place where
policy-playing was carried on, contrary to the ordinance, ete.,” held
bad because not averring his knowledge that it was 80 carried on, and
that the place was kept for that purpose.

[Argued October 30th, 1890—decided January 27th, 1891.]

Two cOMPLAINTS in the City Court of the city of Bridge-
port, the first charging that the defendant, “within the cor-
porate limits of the city, did keep a place where policy-
playing was carried on contrary to the ordinance of the city ;”
and the second that the defendant *did, within said city,
keep a place for the playing in and conducting and carrying
on the game and scheme commonly known as policy, con-
trary to the ordinance, etc.” Both cases were appealed to
the Criminal Court of Common Pleas, where the defendant
demurred to both complaints. The court ( Walsh, J.,) over-
ruled the demurrer, and, the defendant not answering
further, rendered judgment against him. The defendant
appealed from both judgments.

D. B. Lockwood, for the appellant.

1. The complaint does not specify the criminal nature of
the offense, nor does it contain any description of the offense.
Many dicta are to be found in the reports to the effect that
it is a well settled rule of the common law *that in setting
out a statutory offense it is generally sufficient to follow the
words of the statute.” State v. Lockbaum, 88 Conn., 400;
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State v. Jackson, 89 id., 229. There is no such rule of law.
No distinction is made by the common law as respects the
degree of particularity and precision essential to the descrip-
tion of an offense between statutory and common law of-
fenses. All indictments must specify the criminal nature
and degree of the offense, and the particular facts and cir-
cumstances which render the defendant guilty of that offense.
If the statute sets out fully and precisely the necessary in-
gredients of the offense, then an indictment is generally
sufficient which follows the words of the statute. But such
indictment is good not because it follows the words of the
statute, but because it satisfies the common law rules of
pleading. 1 Starkie on Crim. Plead., ch. 12; 1 Archbold’s
Crim. Prac. & Plead., (8th ed.,) 265-272; 1 Bishop on Crim.
Proced., (3d ed.,) §§ 415420, 509, 598, 630; Bishop on
Statutory Crimes, §§ 878, 878; State v. Bierce, 27 Conn.,
319 ; State v. Lockbaum, 38 Conu., 400 ; Roberson v. City of
Lambertville, 38 N. Jer. Law, 69,72; Com. v. Welsh,T Gray,
324. It is undoubtedly true, as a matter of fact, that where
a statute creates an offense it is generally sufficient to follow
the words of the statute. But this is true only because when
the legislature makes a new offense it generally specifies the
facts necessary to constitute the offense. 1 Green’s Cr. Law
Rep., p. 295, note to State v. Jackson. Indictments must
contain a statement of all the facts essential to constitute
the crime with such particularity and certainty that the de-
fendant may know its nature and what he has to answer;
that the jury may be warranted in their conclusion of guilty
or not guilty upon the premises delivered to them; that the
court may see a definite offense on the record, to which it
may apply the judgment prescribed by law ; and that the con-
viction or acquittal of the defendant may be pleaded in bar
to a subsequent prosecution for the same offense. 2 Swift’s
‘Digest, 896; 1 Chitty Crim. Law, 169; 1 Archb. Crim.
Prac. & Pl., 265; 2 Bishop’s Crim. Proced., §§ 105, 275
Rapalje’s Crim. Proced., § 118; Rex v. Horne, Cowp., 682 ;
Rez v. Aylett, 1 T. R., 69; Hall v. People, 48 Mich., 417
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People v. Taylor, 8 Denio, 91; Wood v. People, 63 N. York,
511.

2. The ordinance is of no effect because it does not set
out the facts and circumstances which constitute the crime
of “policy-playing.” From all that appears in the informa-
tion, *policy-playing” may have been carried on without
the knowledge of the defendant. The information does not
charge that he kept a place *for the purpose ” of policy-
playing. Under sec. 9, art. 1, of the state constitution, the
accused in all criminal prosecutions has the right to demand
the nature and cause of the accusation against him.

3. The ordinance is unconstitutional. The legislative
power of the state is vested in the General Assembly. Const.
of Conn., art. 3, sec. 1. One of the settled maxims in con-
stitutional law is that the power conferred upon the legisla-
ture to make laws cannot be delegated by that department
to any other body or authority. Cooley’s Const. Lim., 141,
and cases there cited. Section 2578 of the General Statutes,
upon which this ordinance is based, is unconstitutional, not
ouly for the reason that it is a delegation of legislative power,
but also for the reason that it contains no limitation of the
punishient. In State v. Tryon, 89 Conn., 183, which was
a complainf for a violation of a city ordinance of New Britain,
the court held that the charter of the city which authorized
the common counsel to pass ordinances and inflict a penalty
for the violation thereof was not unconstitutional, because
the charter provided that no penalty should exceed fifty
dollars. If policy-playing is gamnbling, or lottery dealing,
then those offenses are fully covered by the Geueral Statutes
of the state. In the case of Mayor ete. of Savannah v. Hus-
sey, 21 Geo., 80, LUMPKIN, J., says, (p. 86:) “I deny that a
municipal corporation can legislate criminaliter upon a case
fully covered by the state law.” Gambling being punish-
able under the general law, a city council “invested with au-
thority to make ordinances to secure the inhabitants against
fire, against violations of the law and the public peace, to
suppress riots, gambling, drunkenness, etc., and generally to
provide for the safety, prosperity and good order of the city.’
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possesses, by virtue thereof, no power to make the keeping
of any gambling device a misdemeanor, and to punish the
same. Mount Pleasant v. Breeze, 11 Iowa, 899. See also
Slaughter v. The People, 2 Doug. (Mich.,) 334 ; In re Lee
Tong, 18 Fed. Rep., 253.

J. C. Chamberlain and W. B. Glover,for the State.

- LoowMis, J. The appellant is defendant in two complaints
for a violation of a city ordinance prohibiting, under penalty
of a fine, the keeping of a place for policy-playing within
the limits of the city of Bridgeport.

The complaints were originally presented by the prose-
cuting attorney of the city to the City Court, and were ap-
pealed by the defendant to the Criminal Court of Common
Pleas for the county of Fairfield, where the defendant filed
general demurrers to the complaints, which were overruled
by the court. The questions for review, as presented by
the reasons for the appeal to this court, are precisely the
same in both cases, and have reference to the validity of the
complaints and to the validity of the ordinance upon which
they are founded.

The ordinance is styled “ An ordinance relative to Policy-
Playing,” and is as follows :—

« SEcTION 1. Every person, whether as principal, agent or
servant, who shall keep or manage, or have any interest in
the keeping or managing of, any room, place or shop for the
purpose, in whole or in part, of playing, conducting or carry-
ing on, or of allowing any other person or persons to play,
conduct or carry on, the game, business or scheme commonly
known as policy; or who shall write, transfer, sell, de-
liver or buy, in whole or in part, any of the slips, tickets,
tokens, numbers or chances used in or connected with such
game, business or scheme of policy; or who shall in any
other way knowingly take any part whatever in such game,
business or scheme of policy, or in any part thereof, shall be
fined not more than one hundred dollars.

“SEc. 2. Every person owning or controlling any build
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ing, room or place, who shall knowingly let, lease or permit
the same to be occupied, used or resorted to for the purpose
of playing, conducting or carrying on, in whole or in part,
the game, business or scheme commonly known as policy,
shall be fined not more than one hundred dollars.

“Sec. 8. No person sumwoned as a witness on the part
of the city, in any prosecution under either of the two pre-
ceding sections, shall be excused from testifying by reason
that the evidence he may give will tend to disgrace or crim-
inate him; nor shall he thereafter be prosecuted for any-
thing connected with the transaction about which he shall
so testify.”

The defendant alleges in his reasons of appeal, and argues
in his brief, that the ordinance is of no effect because it does
not set out fully and precisely the necessary ingredients
which constitute the offense charged. There are many of-
fenses created by statute that could not stand such a test,
for it would seem to require that all general words used to
indicate the offense to be punished should be particularly
defined. Take for illustration section 283 of the General
Statutes, which makes it a crime to keep a place resorted to
for the purpose of selling or buying pools upon the result of
any election. There is no definition given of *pools” and
the ingredients of the offense are not mentioned, but it would
require some hardihood to claim that the act on that account
would be of no effect. The objection overlooks the fact
that the prohibited acts may have a general name to charac-
terize them, as well understood without as with a definition.
We think this is true of the act in question. It may be
that the term ¢ policy-playing” is of recent origin, but we
may properly take notice of the fact that it was in current
use when the ordinance in question was enacted, and in
Webster’s Imperial Dictionary the third definition of the
word * policy,” used as a noun, is—* A method of gambling
by betting as to what numbers will be drawn in a lottery ;
a8 to play policy.”

But if the ordinance is sufficiently certain as to the acts
prohibited, it is claimed to be unconstitutional in that the
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statute authorizing the city to pass such an ordinance vio-
lates the fundamental maxim of constitutional law, that -
legislative power cannot be delegated. But this maxim can-
not be applied in the unlimited manner asserted, for, if it
could, it would invalidate every city charter and every ordi-
nance, for the municipality has no life or power at all except
as delegated to it by the legislature either through its char-
ter or by means of statutes. The maxim therefore which is
cited in behalf of the defendant must be understood in the
light of the immemorial practice of this country and of
England, which has always recognized the propriety of vest-
ing in municipal organizations certain powers of local regu-
lation in respect to which the parties immediately concerned
may fairly be supposed more competent to judge of their
needs than the sovereign power of the state.

It is now generally conceded by the courts of this country
and of England that powers of local legislation may be
granted to cities, towns and other municipal corporations.
Cooley on Constitutional Limitations, 4th ed., top page, 280;
and see authorities cited in note 1. The case of State v.
Tryon, 39 Conn., 183, decided by this court, contains a suffi-
cient answer to this objection.

But the counsel for the defendant urges another reason
for the claim that the ordinance is unconstitutional, namely,
that section 2578 of the General Statutes, which authorized
the common council of the city to enact by-laws *to sup-
press and punish all kinds of gambling and gaming, pool
selling, policy playing, lottery dealing,” etec., contained no
limitation of penalty, and is therefore void. The case of
State v. T'ryon, just referred to, is cited to sustain this posi-
tion, and it is said that the court held the by-law in that
case constitutional because the charter provided that no pen-
alty should exceed a sum mentioned.

The fact that the legislature had fixed a maximum penalty,
which the common council had not exceeded, was referred
to in the discussion, but was given a very different applica-
tion from that made in the argument for the defendant.
The contention in that case did not turn on the amount of
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the penalty, but solely on the point that the legislature had
no authority to delegate power to the city council to define
and determine what should be crime. The discussion by
the court was confined strictly to that claim; and the reply
was, in substance, that the common council werely exercised
the power conferred by passing the ordinance, and that when
passed it was the statute that declared the act a crime.
Then, in answer to the suggestion that the common council
did actually fix the penalty, the reply was that the legisla-
ture had fixed the maximum penalty, which was none too
great, and the fact that the common council might reduce it
did not show that the council made the act a crime, and the
point was illustrated by reference to statutes that confer on
a judge of the Superior Court a discretion, within certain
bounds, in passing sentence for a violation of some criminal
law. The use made of the fact that the penalty was there
limited in the charter was pertinent to the discussion in hand,
but we have never understood the case as holding that a
limitation as to the penalty must be found either in the
public statutes or in the charter in order to make the ordi-
nance valid. There must be a limitation somewhere, either
in the statute authorizing the ordinance, or in the charter,
or in the ordinance itself, and if in the last the courts will
determine whether the amount is reasonable or not. But if
fixed in either of these ways and found reasonable in amount
it will be valid. Bowman v. St. John, 48 1ll., 337 ; Town of
Ashton v. Ellsworth, 48 111., 299.

In 1 Dillon on Municipal Corporations, 4th ed., § 341, it
is said :—* A municipal corporation, with power to pass by-
laws and to affix penalties, may, if not prohibited by the
charter, or if the penalty is not fixed by the charter, make
it diseretionary within fived reasonable limits, for example
‘not exceeding fifty dollars.” The maximum limit must of
course be reasonable. This enables the tribunal to adjust
the penalty to the circumstances of the particular case, and
is just and reasonable. The older English authorities, so
far as they hold such a by-law void for uncertainty, are re-
garded as not sound in principle, and ought not to be fol-
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lowed.” See the authorities referred to in note 2, to the
same section. In the same treatise, § 338, it is said:—
*Since an ordinance or by law without a penalty would be
- nugatory, municipal corporations have an implied power to
provide for their enforcement by reasonable and proper fines
against those who break them.”

No claim has been made in this case that the maximum
penalty of one hundred dollars fixed by the ordinance is an
unreasonable amount, and no reasons occur to us that would
tend to show it. And as there is ample authority in the act
referred to for the enactment of such an ordinance, and as
the subject matter is an appropriate one for municipal regula-
tion, we conclude that the ordinance is valid in every respect,
and that the defendant is liable for its violation, provided he
has been prosecuted and tried for the offense according to
law.

And this brings us to the only remaining question in the
case—are the complaints sufficient? The first complaint
alleges * that on the Tth day of February, A. ». 1890, within
the corporate limits of said city, John D. Carpenter, then of
said city, with force and arms, did keep a place where
policy-playing was carried on, contrary to the ordinance of
said city, against the peace, and contrary to the form of the
statute in such case provided.” The other complaint al-
leges *that on the 24th day of February, A. . 1890, within
the corporate limits of said city, John D. Carpenter, then of
said city, with force and arms, did keep a place for the play-
ing in, and conducting and carrying on the game, busxiness
and scheme commonly known as ¢policy,” contrary,” ete.,
concluding as before.

The principles to which we have already referred in dis-
cussing the validity of the ordinance sufficiently show that
there can be no foundation for the objection that the com-
plaints do not contain a sufficient description of the offense.
By section 997 of the General Statutes it is provided that
in all complaints for an offense against an ordinance or by-
law of any town, city or borough, it shall be sufficient to
get forth the offense in the same manner as in case of offenses
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created by a public act. And in this state it has been set-
tled by many decisions of this court that if an offense is
created by statute it is sufticient to describe the offense in
the words of the statute. Whiting v. The State, 14 Conn.,
487 ; State v. Bierce, 27 id., 319; State v. Lockbaum, 38 id.,
400; State v. Cady, 47 id., 44; State v. Schweitzer, 57 id.,
631.

The second complaint comes fully within the strictest
rule and is beyond all question good. The first complaint
is defective in that it entirely omits any allegation that the
defendant kept the place for the purpose of policy-playing
or with knowledge that it was carried on there. There is
no doubt that a consenting mind is an essential ingredient
of the offense. The ordinance itself gives unusual promi-
nence to this feature of the crime. It starts off with a direct
statement that the place must be kept for this “ purpose;”
then follows the alternative “or of allowing any other person
or persons to play,” etc.; then, after specifying several par-
ticular acts, it adds—*“or who shall in any other way know-
ingly take any part whatever in such game,” etc. Section 2,
also, which punishes the leasing of a room or building for
the purpose, qualifies the act by the use of the word “ know-
ingly.”

Our conclusion therefore is that the court erred in over-
ruling the demurrer to the first complaint, and that there is
no error in the judgment upon the second complaint.

In this opinion the other judges concurred.
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JAMES OSBORNE, TRUSTEE IN INSOLVENCY, vs. JANE L.
TAYLOR.

New Haven and Fairfleld Cos., Oct. T., 1890. ANDREWS, C. J., CARPEN-
TER, Loomis, SEYMOUR and TORRANCE, Js.

A owned three tracts of land and mortgaged twoof them to B, and subject
to this mortgage the same two tracts and the third to C. Still later he
mortgaged the three tracts to B, the first mortgagee. Afterwards B
foreclosed the first and third mortgages as against 4, not making Ca
party, and obtained an absolute title as against 4. B conveyed all
title to and interest in the three tracts to D, by quit-claim deed. The
trustee in insolvency of C then brought a suit against D for a fore-
closure of the mortgage to C, being the second mortgage in the above
statement, Held that he could not foreclose the second mortgage as
against D, without redeeming the first mortgage.

B’s foreclosure of A in that mortgage extinguished the mortgage lien ay
against him and vested an absolute title in B; but as against C, who
was not made a party to B’s foreclosure, the mortgage debt remained
a lien on the land.

As B conveyed to D the entire interest acquired by the mortgages and fore-
closure, D took the same right in the land that B had, which was an
absolute title as against 4 and a mortgage title as against C.

[Argued November Tth, 1890—decided January 19tb, 1891.]

Suir for foreclosure; brought to the Court of Common
Pleas of Fairfield County, and heard before Perry, J.
Facts found and decree of foreclosure passed, and appeal by
the defendant. The case is fully stated in the opinion.

L. Warner, for the appellant.

There is error in the decree of the court in allowing the
plaintiff a foreclosure without requiring him to pay the
amount due on the foreclosure of the first mortgage from
Munson Taylor to Jane Taylor. The record shows that when
Jane Taylor foreclosed her mortgage on this property there
was due her $454.55. This mortgage was given to secure
the payment to her of the sum of $181.80 each year during
her life, and she died August 25th,1886. Between the date
of the foreclosure and her decease there became due from
the mortgagor, on this first mortgage, the further sum of
$1,272.60, and peither of said sums has been paid unless the
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foreclosure paid them. We claim that the foreclosure was
not payment as to these second mortgagees. Baldwin v.
Norton, 2 Conn., 161; Lockwood v. Sturdevant, 6 id., 388.
The mortgage not being foreclosed as against these mort-
gagees, remained a mortgage as to them, entirely unaffected
- by the fact that it had been foreclosed as against Munson
Taylor. And Jane L. Taylor, the defendant, acquired by
the conveyance of Jane Taylor all her rights, both as abso-
lute owner as against Munson, and as first mortgagee as
against these second mortgagees.

J. B. Hurlbutt and A. T. Bates, for the appellee.

The quit-claim deed of Jane Taylor to the appellant did
not, as matter of law, and did not in fact, convey the mort-
gage debt which the releasor once owned. Bulkley v. Chap-
man, 9 Conn., 8; Chestnut Hill Reservoir Co. v. Chase, 14
id., 181; Dudley v. Cadwell, 19 id., 227; Farrell v. Lewis,
56 id., 280. By the decree of foreclosure and the taking
of possession of the real estate under it, the mortgage debt
was thereby satisfied and cancelled, especially as it is not
found that the real estate was of less value than the amount
then found due. Derdy Bankv. Landon, 83 Conn., 68; Swift
v. Edson, 5 id., 585 ; Bassett v. Mason, 18 id., 136 ; Gregory
v. Savage, 32 id., 263. The decree of foreclosure united the
legal and equitable estates in Jane Taylor and effected a
merger, and thereby the debt secured by the mortgage was
extinguished. Bassett v. Mason, supra; Gregory v. Savage,

supra.

TORRANCE, J. On the 10th of June, 1872, Munson Tay-
lor was the owner of three separate tracts of land in Red-
ding. On that day he entered into an obligation in writing,
with his mother, Jane Taylor, now deceased, to pay her
yearly a certain sum of money during her life, and, to secure
the performance thereof, mortgaged to her two of these tracts
of land. Subsequently on the same day he mortgaged the
same two tracts of land, subject to his mother’s mortgage,
and the third tract, which was not subject to her mortguge,
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to his five brothers and sisters, to secure notes which he
owed them, payable at the death of his mother.

In 1876 he mortgaged to his mother, subject to the afore-
said mortgages, the three tracts of land to secure another
debt due from him to her. These mortgages will hereafter
be referred to as the first, second and third mortgages respec-
tively. In 1878 Jane Taylor foreclosed both of her mort-
gages as against Munson Taylor, without making the owners
of the second mortgage parties to the suit. The decree
became absolute on the first Tuesday of February, 1879, at
which time Jane Taylor, under the decrees, entered into
possession of the three tracts of land.

In January, 1880, she made an arrangement with Jane L.
Taylor, her daughter-in-law, by which the latter became
obligated to pay Jane Taylor, yearly, during the life of the
latter, one hundred and fifty dollars, and as a consideration
therefor Jane Taylor conveyed by deed to Jane L. Taylor
all the right, title and interest which she had in the three
tracts of land.

Jane Taylor died in August, 1886. The present suit was
brought by James Osborne, trustee in insolvency of Henry
Taylor, one of the mortgagees in and under the second mort-
gage. On the trial the defendant, Jane L. Taylor, among
other things claimed that the plaintiff was not entitled to a
decree of foreclosure against her of the second mortgage,
without at the same time paying to her the amount due
upon the first mortgage.

The original plaintiff stated to the court that if it should
find that the first mortgage had not been assigned to Jane
L. Taylor, then the plaintiff withdrew his claim and offer to
redeem and pay the first mortgage, which he had made in
his complaint, and in that event claimed the right to fore-
close the second mortgage without paying the first.

The court in effect overruled the claim of Jane L. Taylor,
and decreed the foreclosure of the second mortgage as against
her in favor of the owners of the second mortgage, without
requiring them to pay the first mortgage. In so doing we
think the court erred.
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So far as we can see from the record, the action of the
court below appears to bave been based upon the supposition,
either that the first mortgage had, to all intents and pur
poses, ceased to exist, or that, if it existed, it was not trans-
ferred to Jane L. Taylor. As applicable to the facts in this
case neither supposition is well founded.

For the purposes of the argument we concede that when
Jane Taylor foreclosed the first mortgage and took posses-
sion of the land, the debt as between herself and Munson
Taylor was paid and the mortgage no longer existed. Butas
between the mother and the owners of the second mortgage,
this was not so. As between them the first mortgage and
the debt secured thereby, in effect, coutinued to exist.

If Munson Taylor had in fact paid the first mortgage debt,
then the debt and the mortgage would no longer have ex-
isted for any purpose, and the second mortgage would by
such payment have become a first mortgage. But the actual
transaction between Munson Taylor and his mother had no
such effect as between the mother and the owners of the
" second mortgage. Notwithstanding that transaction, the
rights of the mother and the owners of the second mortgage,
as between themselves, in relation to the land mortgaged to
both, remained essentially unchanged. After the foreclosure
the second mortgagees still had the right to redeem the first
mortgage, and as against them all the rights of the mother
under the first mortgage remained as if no foreclosure had
taken place. Baldwin v. Norton, 2 Conn., 161; Lockwood
v. Sturdevant, 6 Conn., 388.

If then the complaint in the case at bar had been brought
against Jane Taylor, we think the plaintiffs would not be
entitled to a decree of foreclosure against her on the second
mortgage without paying the fiist mortgage debt. We also
think that the defendant, Jane L. Taylor, in the case at
bar, stands as to these plaintiffs in the position of Jane
Taylor. She, by the quit-claim deed from her mother-in-
law, acquired, for a valuable consideration, all the right,
title and interest which the latter had in this land at the
time of the conveyance.
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That this was the intent of the parties to that transaction
_ is, we think, clear from the facts found, and the court ex-
pressly finds that the mother did not intend to retain any
interest in the land. But independently of any intent, the
deed itself in express terms conveys to the daughter-in-law,
absolutely and without qualification, all the right, title and
interest which the mother then had in the land; and this
alone and of itself placed Jane L. Taylor, with refereuce to
this land and these second mortgagees, in the precise posi-
tion occupied by Jane Taylor before the conveyance.

In this view of the case it is of no consequence that the
court has found that both the mother and daughter-in-law
supposed that the first mortgage no longer existed, and that
neither of them expected that the obligation secured there-
by was to be transferred to Jane L. Taylor. Under the cir-
cumstances such a supposition would be quite natural; butit
could in no way alter or affect the rights which the mother
in fact had in this land under the foreclosure, nor those
which were conveyed by and acquired under the deed from
her to her daughter-inlaw. The fact that the mortgage or
the mortgage debt were not in terms transferred, is of no
consequence, for the transfer of all the rights of the mother
to the land under the circumstances of this case, in equity
placed Jane L. Taylor in the position previously occupied by
Jane Taylor, and this is sufficient.

The cases wherein this court has held that a mere quit-
claim deed from a mortgagee does not necessarily carry
with it the mortgage debt, have no application to a case like
the one at bar.

As against the plaintiffs, owners of the second mortgage,
and seeking to foreclose it against Jane L. Taylor, she is the
holder of the first mortgage, and entitled to be paid what-
ever the court shall, under all the circumstances, find to be
- justly due thereon.

There is error in the judgment of the court below, and a
new trial is granted.

In this opinion the other judges concurred.
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THE CITY OF NEW LbNDON vs. WiLLiaM F. MILLER
AND WIFE.

New London Co., Oct. T., 1880. ANDREWS, C. J., CARPENTER, LooMIs,
SEYMOUR and TORRANCE, Js.

An assessment for benefits from a city improvement should be made against
the owner or owners of each plece of land benefited. A joint assess-
ment may be made where there is a joint ownership, but where there
are separate and distinct interests in the same land there should be a
separate assessment against each of the owners of such interest for the
benefit accruing to his interest.

An assessment otherwise made is irregular, but is not so wholly void that
the Irregularity cannot be waived by the persons against whom it is
made.

The authority to make special assessments for benefits is found in the tax-
ing power of the legislature.

[Argued October 21st, 1890—decided March 3d, 1891.}

Surr for the foreclosure of a lien for an assessment against
the defendants for benefits from the construction of a sewer
in the plaintiff city; brought to the Court of Common Pleas
in New London County. The plaintiff amended the com-
plaint by making William F. Miller the sole defendant. The
defendant demurred to the amended complaint. Demurrer
overruled by the court (Crump, J.,) and, the defendant not
answering over, judgment rendered for the plaintiff. The
defendant appealed. The case is fully stated in the opinion.

R. Wheeler and H. A. Hull, for the appellant.
J. Halsey and A. Brandegee, for the appellee.

AxprEwS, C. J. This action was brought against Wil-
liam F. Miller and Margaret Miller, his wife. The complaint,
as it stood before it was amended, alleged in substance that
the defendants were on and before the 13th day of August,
1887, the owners of certain real estate in the city of New
London abutting on Main street; that prior to said day the
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board of sewer commissioners of said city laid out and con-
structed a public sewer in and through said Main street;
that on the 27th day of August, 1887, the said board, after
notice and hearing to the defendants, assessed against the
defendants, whose property was in the judgment of the board
benefited by the sewer, the sum of $149.25 as the sum which
they ought justly and equitably to pay as their proportion-
ate share of the expense thereof; that notice of said assess-
ment was given to the defendants and no appeal was taken,
and that it has never been paid; and that a certificate of
lien was duly filed and recorded in the town clerk’s office;
and the complaint claimed a judgment for the amount of
the assessment and a foreclosure of the lien. A copy of the
certificate of lien was annexed to a deed made part of the
complaint and is as follows:

“ This may certify that a lien in favor of the city of New
London is claimed and continued upon the land and prem-
© ises hereinafter described to secure the payment of one hun-
dred and forty-nine and #§5 dollars due said city from Wm.
F. and Margaret Miller, the owners of said property, as an
assessment of benefits resulting thereto from the construction
of a public sewer in and along Main street in said city by
the board of sewer commissioners thereof. Said assessment
was duly made by said board on the 18th day of August,
1887, under and in compliance with the provisions of an act
relating to sewers and sewerage in the city of New London,
passed at the January session of the General Assembly of
the state, A. D. 1886 ; amounts to the sum of one hundred
and forty-nine 3% dollars, and was due on the 27th day of
August, 1887. The parties liable to pay the same have
been duly notified, and the same is unpaid, and is claimed
as the amount secured by this lien, with interest from the
6th day of October, 1887. The premises upon which this
lien is claimed are situated on Main street in said city of
New London and are bounded and described as follows,
namely : northerly by land of Wm. R. and Mary F. Brown,
easterly by Winthrop Avenue, southerly by land of James

Vor. Lx.—8
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Maux, and westerly by Main street. Dated and recorded
October 26th, 1887.”

At the trial the plaintiff amended the complaint as fol-
lows :—¢ Strike out from the complaint the name of Marga-
ret Miller, and insert the word ¢defendant’ instead of the
word ¢defendants’ whenever the latter occurs in said com-
plaint.” Add to the complaint a new paragraph as follows:
“The land described in said complaint consists of four lots
lying contiguous to each other, and not separated by any
visible boundaries. Of three of said lots the record title
stands in the name of Margaret Miller. The record title
of the remaining lot stands in the name of William and
Margaret Miller, Said William and Margaret Miller are
husband and wife, and were married prior to 1870. Plaint-
iff claims only a foreclosure of the interest of William Miller
in said lands.”

To the amended complaint the defendant William Miller
demurred. The court overruled the demurrer, and on his
failure to answer over rendered judgment against him for
the full amount of the assessment and decreed & foreclosure
of his interest in the land. He appeals to this court.

If the action had been prosecuted in its original form
against both these defendants it is more than possible that
it might have been successfully carried through. The trial
court would have had some ground to assume that the land
of the defendants had been increased in value by the con-
‘struction of the sewer to the full amount of the assessment,
which in all fairness they ought to pay. They had timely
notice of the proposed assessment and an opportunity to
appear and object to any excess or irregularity in that assess-
ment. They did not do so. From their default in such ap-
pearance, in connection with the other facts in the case, and
in the absence of any evidence to the contrary, the court
might very likely find that they were willing to have their in-
terests in all the lots treated as wholly joint instead of partly
joint and partly several. Strictly an assessment for benefits
.should be made against the owner of each piece of land
benefited. A joint ownership in the same land would jus-
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tify a joint assessment for benefits against all the owners.
And where there are separate and distinct interests in the
same land, owned by different persons, which are benefited,
there should be separate assessments against each of the
owners for the benefit accruing to his property. Any assess-
ment that did not observe this rule would be irregular.
But it would not be so wholly void that the irregularity
could not be waived by the persons against whom it was
made.

In the judgment rendered against William F. Miller alone,
on the amended complaint, we think there is manifest error.
An assessment for benefits is a kind of taxation. And like
all taxes it must be wholly joint or wholly several. It can-
not be joint and several. There is no joint and several lia-
bility for taxes. One person is never liable for the taxes
of another. A certificate of such an assessment, in order
to be valid, must, unless it be a case where it is otherwise
provided, describe an assessment made against a party liable
severally, or against the parties liable jointly to pay it.
Any action brought to recover the amount of an assessment
for benefits, or to foreclose a lien laid to secure it, must
be predicated on the assessment as it was actually made, of
which the certificate recorded in the town clerk’s office is
usually the only evidence, and is always the only record
evidence. After the expiration of the time within which
such certificate must be recorded, the record becomes the
sole evidence that an assessment was ever made. If a com-
plaint in such an action should allege a several assessment,
it would not be proved by a record that described a joint
one. In an action where the complaint alleged a several
assessment and the proof was of a joint one, no valid judg-
ment could be rendered, because it could not follow both.
A judgment must follow the things proved as fully as it
must the things alleged. If it varies from either it is erro-
neous. .

In this case the certificate does not support, but rather
contradicts, the averments of the amended complaint. The
complaint declares on an assessment made for benefits to
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the land described as though William F. Miller was its sole
owner. The certificate speaks of a joint assessment for
benefits to land of which William F. Miller and Marga-
ret Miller were the joint owners. The certificate speaks of
but one assessment for benefits to a single piece of land.
The amended complaint shows that instead of a single piece
of land there were four lots, one of which is owned by Wil-
liam F. and Margaret Miller jointly, and that of the three
others William F. is the tenant for life and Margaret the
tenant in fee. The certificate shows that there has been no
separate assessment for the benefits to the one lot owned
jointly, and that there has been no assessment for the bene-
fit to the separate interest owned by each in the other three
lots; but that there has been one lump sum assessed for the
benefit to four pieces of land in which William and Marga-
ret have distinet properties, against them jointly. In this
way the certificate shows that there has never been any such
assessment as is alleged in the amended complaint. The
remainder in fee owned by Margaret Miller is her separate
estate. Her husband has no iuterest in it, nor is he subject
to any liability on account of it. It is altogether likely that
her remainder was benefited by the sewer more than was
the life estate of William. To require him to pay for that
benefit is not equitable or just.

We have spoken of the assessment for benefits as a kind
of taxation. The statement is correct to this extent, that
the authority to lay special assessments for benefits is found
in the taxing power of the legislature. It would, however,
be improper to say that an assessment for benefits is ordina-
rily included in the term ¢ taxes ” or *taxation.” Itis not.
«“Itis never so spoken of in the charters of cities or bor-
oughs, or in the general law, or in popular speech.” Taxes
are the regular, uniform and equal con;réikpdﬁﬂs which all
citizens are required to make for the suppért of the govern-
ment. An assessment for benefits may lack each of these
qualities and yet be valid. “It is a local assessment, im-
posed occasionally, and upon a limited class of persons inter-
ested in a local improvement ” and is uniform only in that
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it is supposed to give an added value to the property of each
person assessed to the full amount of the assessment. But
it has one requirement in common with every kind of taxa-
tion—that the assessment must be made against the very
person whose property is benefited.

There is error and the judgment is reversed.

In this opinion the other judges concurred.

Louis MEYER AND OTHERS v8. ANGELO C. BURRITT AND
OTHERS.

New Haven & Fairfield Cos., June T., 1880. ANDREWS, C. J., CARPEN~
TER, LooMmis, SEYMoUR and TORRANGCE, Js.

By 9 Private Acts, 215, the tax collector of the town pf Waterbury is made
ez officio collector of taxes for the city of Waterbury and the Center
School District, and after paying the taxes on his rate bills to the com-
munities to which they are due, can, by a suit in his own name, fore-
close the tax liens held by them against the tax-payer; but he cannot
maintain such a suit before he has paid such taxes to the communities.

But where, after suit brought, the collector paid to the communities the
taxes due from the tax-payer, it was held that the court could proper-
ly, under the practice act, admit the communities as parties plaintiff.

So far as the tax-payer was concerned the taxes remained unpaid. The
lien still existed and could be foreclosed by the communities in their
own name for the beuefit of the tax collector.

The special provision with regard to the collector of taxes in Waterbury
does not exclude from application the general provisions of our stat-
utes with regard to the proceedings for the collection of taxes.

The assessed value of a portion of a tax-payer’s real estate which was
mortgaged to a savings bank, was $12,000, and of his whole taxable
property $27,350. Held that under the Gen. Statutes, § 3890, the lien
for the taxes could be enforced against the savings bank only to the
extent of the taxes on the $12,000.

The lien for the taxes being created by this statute, and limited as against
& prior mortgagee to the taxes on the property mortgaged, and a later
section providing for the foreclosure of the lien, the rights of all parties
in a proceeding for the foreclosure of the lien must be determined by
this statute, and cannot be affected by other statutes which provide
for the collection of taxes by levy and sale.

[Argued January 22d,—decided March 4th, 1891.]
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Surir to foreclose a tax lien; brought to the District
Court of Waterbury, and heard before Cowell,J. The Chel-
sea Savings Bank, one of the defendants, alone made defense.
The court granted the foreclosure and the Savings Bank
appealed. The case is fully stated in the opinion.

C. F. Thayer and W. A. Briscoe, for the appellant.
E. F. Cole, for the appellee.

TorRRANCE, J. This is an action brought to foreclose
certain tax-liens claimed to exist in favor of the Town of
Waterbury, the City of Waterbury, and the Center School
District of Waterbury.

It was first brought in the name of Meyer alone, who is
the tax collector for the three communities, who are now
joined as plaintiffs. Subsequently, after a demurrer had
been filed by the Chelsea Savings Bank, one of the defend-
ants, the court below,on motion of the collector, and against
the objection of the bank, admitted the three above named
communities as parties plaintiff. In one of the reasons of
appeal by the bank, this action of the court is assigned for
error.

In the case of Hart v. Tiernan, recently decided by this
court, (59 Conn., 521,) it was held that the tax collector of
these three communities, after he had settled his rate bill
with the communities, and had paid over to them the tax,
under the provisions of the private act concerning the col-
lection of taxes within the town of Waterbury, passed in
1881, and found in the private acts of that year, might bring
a suit in his own name to foreclose tax-liens existing in
favor of the communities for taxes which the collector had
so paid. The reasons for so holding are given in the report
of that case. We think there is nothing in that decision to
warrant the inference that such collector can bring such a
suit before he has so settled and paid over the tax to the
communities, nor do we think that in such a case any such
right exists. The record in the case at bar shows that the
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present action was brought before the collector had settled
his rate bill or paid the tax to the communities. Under
these circumstances the collector could not bring such suit
in his own name. :

Under the practice act, however, it was, we think, within
the discretion of the trial court to admit the communities as
parties plaintiff, and its action in so doing in the case at
bar was permissible.

It appears from the record that, long before the time when
the three communities were admitted as plaintiffs, the taxes
here in question, with the exception of a small balance due
to the city which was in dispute, had been paid to them by
the collector. After the communities were admitted as
plaintiffs the bank contended that they had no cause of
action against the bank, on the ground that the taxes had
theretofore been paid to them in full. The court overruled
this claim, and this we think was right. So far as all of the
defendants in a proceeding of this nature were concerned,
the taxes were and still are unpaid. As against them the
lien still exists, and may be foreclosed by the communities
in their own name for the benefit of the collector, who has,
after suit brought, been compelled by law to pay the tax.
The reasoning of this court in the case of Hart v. Tiernan,
above referred to, plainly justifies this conclusion.

On the trial below, the bank further contended that,
under the provisions of section 3897 of the General Statutes,
the premises sought to be foreclosed were not subject to
any lien for any of the taxes laid by either of the plaintiff
communities and described in the complaint, upon the ground
that special provision had been made by statute for the as-
sessment and collection of taxes within the town of Water-
bury. This contention is based upon the existence of the
private act of 1881, hereinbefore referred to. By a reference
to that act, however, it will be seen that it makes no provi-
sion for any of the matters provided for in the sections of
the General Statutes referred to in section 3897. It does
not prescribe how a demand or levy shall be made by the
collector, nor how he shall proceed to collect a tax.
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It does not provide, in any manner for the existence or
continuance of a lien for taxes. It does not provide for the
foreclosure of such liens, nor for the sale of an equity of
redemption, nor for the mode of selling land for taxes, nor
for the form of the collector’s deed in such case.

All these matters, and others not embraced within the
provisions of the private act aforesaid, are provided for only
in the General Statutes. The private act provides only for
matters with regard to the collector and the collection of
taxes in Waterbury that are in a certain sense special and
peculiar to that town. The private act itself refers to the
general law on this subject for a description of the powers
of such collector in these words :—¢ Said collector shall have
and possess all the rights and powers to enforce the collec-
tion thereof as are or may be provided by law for collectors
of taxes.” In that act no special provision is made for any
of the important matters relating to the collection of taxes
which are provided for in the sections of the General Stat-
utes which are referred to in section 3897.

To hold that because of the existence of this private act
these three communities and their officials possess none of
the important powers conferred upon other communities by
those sections, would be doing that which we think the legis-
lature never intended, namely, excluding these communities
from the benefit of certain provisions important and almost
necessary for the due collection of taxes. The language em-
ployed by the legislature in section 8897 aforesaid, does not,
we think, warrant us under the circumstances in coming to
any such conclusion. In passing upon the claim of the
bank, on the point in question, the court below did not err.

But the bank on the trial below further asked the court
to hold, that if the premises sought to be foreclosed were
subject to any lien for taxes, they were subject, so far as
the bank was concerned, to such a lien only for the taxes
laid upon the assessed value of those premises. This claim
the court overruled, and this action of the court is one of
the errors assigned in the reasons of appeal.

The premises sought to be foreclosed consisted of a lot of
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land, with buildings thereon, situated in the city of Water-
bury. The taxes sought to be recovered in this proceeding
were taxes due from one Angelo C. Burritt, which became
due on the first day of May, 1888, upon the assessment list
of the year previous. The assessed value of the premises,
as it appeared in the completed assessment list, was twelve
thousand dollars. The assessed value of the other property
of Burritt, as it appeared in said completed list, was fifteen
thousand three hundred and fifty dollars, making in all
twenty-seven thousand, three hundred and fifty dollars. Ob
the fourteenth day of October, 1887, Burritt and his wife
gave a mortgage to the defendant, the Chelsea Savings
Bank, of the premises sought to be foreclosed, to secure an
indebtedness of theirs to the bank of twenty thousand
dollars. The mortgage was recorded the same day.

Section 3890 of the General Statutes, in force when the
taxes here in question were laid, provides as follows:—
“The estate of any person in any portion of real estate
which is by law set in his list for taxation, shall be subject
to a lien for that part of his taxes which is laid upon the
valuation of said real estate, as found in said list when finally
completed.” This section was passed in 1887, as part of
chapter 110 of the public acts of that year. Prior to that
time the law upon this matter was found in section 15, page
163, of the Revision of 1875, which provided as follows :—
“ Real estate owned by any person in fee or for life or for a
term of years, by gift or devise, and not by contract, shall
stand charged with his lawful taxes in preference to any
other lien.” This section was repealed by the act of 1887
referred to above. Under the law as it stood prior to 1887,
this court, in the case of Albany Brewing Company v. Town
of Meriden, 48 Conn., 243, held that any part of the real es-
tate of a tax-payer was subject to a lien for the whole'amount
of his tax. But the act of 1887 changed this.

Under the law as it was when the liens here in question
commenced, and as it now is, the premises sought to be
foreclosed are, by the express words of the statute, subject
to & lien only for that part of the taxes “ which is laid upon
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the valuation of said real estate as found in said list as finally
completed.” This was twelve thousand dollars. The court
below held that the premises in question were subject to a
lien for the eutire tax upon twenty-seven thousand three
hundred and fifty dollars.

The plaintiffs seem to concede that if section 8890 of the
General Statutes stood alone, the construction contended for
by the bank would perbaps be the correct one; but they
say that if that section is read, as it should be, in connection
with sections 8889 and 3899, it will be seen that there is a
conflict between the sections, if we adopt the defendant’s
construction.

So far as the question in hand is concerned, section 3889
provides that the tax collector “ may enforce by levy and
sale any lien upon real estate for said taxes which exists,
except such as are continued by certificate, or he may levy
upon and sell such interest of the person in any real estate
as exists at the date of the levy.” Section 3899 provides
that “no real estate incumbered by mortgage or other lien
shall be sold for the payment of any taxes, except the tax
laid upon the assessed valuation of such real estate, unless
the sale is made subject to such mortgages or other liens
thereon as were recorded before the laying of such taxes.”

Under these two sections the plaintiffs claim that the tax
collector, if he were here proceeding by way of levy and
sale, would be empowered to collect, out of the real estate
in question, the whole amount of the tax due from Burritt,
without regard to the mortgage. And they argue that if
this be so, it follows that in this proceeding to foreclose a
lien, the whole amount of the tax is secured by the lien and
can be collected as against the bank.

If we concede that the tax collector is so empowered in
case of levy and sale, it does not follow that he can collect
the entire tax as against this bank in a proceeding of this
kind. This proceeding is based upon the existence of a lien,
and it is not a proceeding by way of levy and sale. The
question here is—what is the amount of the debt or tax
which is secured by the lien? Under the former statute it
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was the whole amount of the tax ; under the present statute
itis expressly provided that it shall be for ¢« that part of his
taxes which is laid upon the valuation of said real estate, as
found in said list when finally completed.” It is true that
the sections in question must be construed together and har-
monized, if possible, where they seem to conflict, but in so
construing them we must give its full force to the language
of all the sections, taking into account the former law and
the change therein which the present law seems to make.

The liens sought to be enforced here exist solely by virtue
of the statute. It is the statute that determines what pro-
perty shall be subject to them, when they commence, how
long they endure, how they shall be enforced, over what
other claims they shall have precedence, and what amount
of the tax shall be secured by them. They are the creatures
of the positive statute, and by that must their nature and
qualities be tested. The provisions for their creation and
enforcement are special and peculiar methods for the collec-
tion of taxes, adopted in addition to the ordinary and gen-
eral method by way of levy and sale of the property. ¢ This
lien, with its extension, is a statutory creation. It stands
quite apart from the matter of selling land upon a tax war-
rant, and is not encumbered by any provision as to posses-
sion of other property.” Albany Brewing Company v. Town
of Meriden, supra.

The liens in question here, if they exist at all, are created
by section 3890 of the General Statutes. Itis true that they
were continued by certificate under the provisions of section
8896, but this did not alter their nature nor affect the amount
of tax secured by them. The liens that commenced on the
first of October, 1887, were the identical liens continued by
certificate, save and except the change in the rate of interest,
and the identical liens provided for in section 3890. Under
this section the lien created thereby takes precedence, not
only of mortgages recorded after October first, but ¢ of all
mortgages, attachments and liens purporting to cover or
affect said estate in the whole of said portion recorded b¢fore
October first.”
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This is the order of precedence in case of a lien. If the
order of precedence under a proceeding by way of levy and
sale is different, a point which we do not here decide, this
cannot affect the consideration of the question in hand. If
the legislature has made any such distinction, the two meth-
ods of procedure may well stand together. There is no
apparent conflict between the provisions of the statutes here
in question, and certainly no such necessary conflict as re-
quires us to hold, against the express and positive language
of one of these sections, that a lien exists upon the premises
sought to be foreclased, as against the bank, for the whole
amount of the tax due from the tax debtor.

We think the mortgage in question, so far as the Chelsea
Savings Bank is concerned, takes precedence of all of said
taxes, save and except the taxes laid upon the assessed valne
of the real estate covered by the mortgage, as found in the
tax list when finally completed, and that the court below,
in deciding otherwise, erred and mistook the law.

For these reasons the judgment of the court below is re-
versed, as to the Chelsea Savings Bank, the sole appellant
in this court.

In this opinion the other judges concurred.

JAaMes J. REGAN vs. THE NEw York AND NEw Eng-
LAND RAILROAD COMPANY.

Hartford Dist., Oct. T., 1890. AXDREWS, C. J., CARPENTER, LooMis,
SEYMOUR and TORRANCE, Js.

Gen, Statutes, § 3581, provides that when an injury is done to the property
of any person by fire from the locomotive engine of any railroad com-
pany, without contributory negligence on his part, the company shall
be held responsible in damages to the extent of such injury. Where a
railroad company was liable under this statute for the destruction of
the plaintiffs property, it was held that it could not in any form secure
the benefit of the insurance held by him upon the property.

Where the law subrogates one who has discharged the obligation of a third
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person, in the place of the person to whom the obligation was due, the
obligation must have rested primarily on such third person. Here the
duty to pay for the destruction of the plaintif’s property rested pri-
marily on the railroad company.

On a hearing in damages upon a default both parties must be confined to
such questions of damage as would naturally arise from the facts stated
in the complaint. The railroad company could not, on such a hearing,
properly make the question of their right to a reduction or extinguish-
ment of the damages by reason of the insurance received by the
plaintiff.

Where a suit is brought for the destruction of property that has a definite
money value, susceptible of easy proof, a just indemnity to the plaint-
iff requires the addition to the value of the property at the time of its
destruction, of interest from that time to the date of the judgment.

[Argued November 18th, 1890—decided March 4th, 1891.]

ActioN for the destruction, by fire from the locomotive
engine of the defendant company, of goods of the plaintiff
in a store-house adjacent to the track of the defendant’s
railroad ; brought to the Superior Court in Tolland County.
The defendant suffered a default and the case was heard in
damages before #. B. Hall, J.

Upon the hearing the counsel for the defendant inquired
of the plaintiff, who testified as a witness in his own behalf,
if he had not received from insurance companies some com-
pensation for the damage to the goods by the fire. To this
inquiry the plaintiff objected, upon the ground that it was
immaterial. The court sustained the objection and ex-
cluded the question.

The defendant claimed that the rule of damages was the
value of ‘the goods at the time of their destruction, without
interest. The court overruled this claim, and in assessing
damages added to the value of the goods a sum equal to in-
terest thereon at six per cent. from the date of their destruc-
tion to the date of the judgment.

The defendant appealed.

E. D. Robbins, for the appellant.

The plaintiff had a lot of stock destroyed or damaged by
fire. This stock was in a store-house standing alongside the
railroad of the defendant. The Superior Court finds that
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the fire was communicated to the store-house by a spark
from a locomotive engine belonging to the defendant. There
was no claim that the defendant was guilty of any negligence
or was in any wise at fault. Upon the hearing the counsel
for the defendant inquired of the plaintiff, as a witness, if
he had not received from insurance companies compensation
for the damage to his goods. The plaiutiff objected to the
question on the ground that it was immaterial. The court
sustained the objection and excluded the testimony. It is
submitted that in so doing the court erred. The liability
of the railroad company is deduced solely from section 8581
of the General Statutes. Under that statute it is liable in
damages only “to the extent of the injury to the person in-
jured.” If the plaintiff in this case has been paid all his loss
by insurance companies he has not been injured at all. It
is therefore most material to know whether he has in fact
been so paid or not.

As this question arises on our statute, decisions.in other
states could be of no pertinency or weight. The question
has never arisen before in this state. It must, therefore, be
decided on principle and the language of the statute. Cer-
tainly there are no equities which call for the stretching of
the statute in the plaintiff’s favor. The fire was a pure
accident, and the ensuing loss was due to an extraordinary
conjunction of circumstances. It is a harsh rule of law
which makes a railroad company liable in such a case. To
hold the defendant liable to the plaintiff on such a statute
for $13,091, when he has in fact incurred no loss at all,
would be a refinement of injustice.

- The reason given by the plaintiff’s counsel, arguing in the
court below, for holding this evidence immaterial, was that
one purpose of the statute was to enable owners of property
adjoining a railroad to obtain insurance without having to
pay larger rates because of the consequent additional risk.
Whether this was part of the intent of the statute I do not
care to inquire. The statute will, in fact, evidently enable
any property-owner to avoid such a raising of rates if ever at-
tempted. If any insurance company were disposed to regard
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the vicinity of a building to a railroad as a reason for raising
rates of premium, it would be perfectly easy to stipulate that
this risk should be excepted, and that if, in a suit between
the property-owner and the insurance company, it should
appear that the railroad company set the fire, then the insur
ance company would be released from its liability and would
be entitled to receive back the amount paid the person
insured. .

Rules of law which might apply for the benefit of an in-
surance company against a wrong-doer whose wrong has
caused the fire, have no bearing on the case at bar. This
statute was intended as between property-owner and rail-
road company, to lay the damage of a fire starting from a
locomotive engine on the railroad company rather than the
property-owner. It is an entirely gratuitous assumption to
suppose that its intent was to protect insurance companies.
Here is a loss that must fall on some one. Both the rail-
road company and the property-owner are innocent of any
fault. As between these innocent parties, it has seemed
best to the legislature to throw the loss on the railroad com-
pany. The insurance company, however, has no such stand-
ing ground against the parties to the snit. Its business is
to assume fire risks. It-hasvery likely in the course of years
been paid a large sum of money for insuring the plaint-
iff's stock. There is no reason why the statute should be
strained to protect its interests and save it harmless from
loss by a fire against which it had for a valuable considera-
tion insured the plaintiff.

The liability of the defendant is not a natural primary
liability like that of a tort-feasor. Suppose the plaintiff had
omitted to give the defendant the notice required by the
other sections of this statute, the insurance company would
then clearly have to pay the loss and would have no legal
ground of complaint against the plaintiff. The able reason-
ing of the court in Harding v. Town of Townsend, 48 Verm.,
588, brings out the distinction between such cases as that
and the case at bar. The court says: * As between the in-
surer and wrong-doer, in reason and justice the burden of
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making compensation to the injured party ought to be ulti-
mately borne by the party thus in fault. The party whose
wrongful act or culpable negligence caused the injury ought
to make compensation and bear the loss.” In the present
case, in reason and justice the defendant, being innocent of
negligence or any wrong-doing, ought not to bear the loss
when the issue lies between it and an insurance company
which had been paid to assume the risk.

A. P. Hyde and C. Phelps, for the appellee.

Loomis, J. This is a complaint to recover damages for
the loss of goods belonging to the plaintiff, which on the
13th day of July, 1889, were destroyed by a fire communi-
cated by a locomotive engine belonging to and in the use of
the defendant corporation.

The action is predicated upon section 8581 of the General
Statutes, which provides as follows:—¢“ When any injury
is done to a building or other property of any person, by fire
communicated by a locomotive engine of any railroad com-
pany, without contributory negligence on the part of the
person entitled to the care and possession of the property
injured, the said railroad company shall be held responsible
in damages to the extent of such injury to the person so
injured ; and every railroad company shall have an insura-
ble interest in the property for which it may be so held
responsible in damages along its route, and may procure in-
surance thereon in its own behalf.” The defendant suffered
a default and a hearing in damages was had before the court.

The court found all the facts essential to a recovery of
compensatory damages, and assessed as such damages the
sum of thirteen thousand and ninety-one dollars and ninety-
five cents, and rendered judgment for the plaintiff to recover
that sum of the defendant, and his cost.

Upon the hearing the counsel for the defendant inquired
of the plaintiff as a witness, if he had not received from in-
surance companies some compensation for the damages to
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said goods by said fire. This was objected to by the plaintiff
and excluded by the court. Was this ruling erroneous?

In the first place, if we assume that under proper plead-
ings the defendant might be allowed a reduction equal to
the amount of insurance collected by the plaintiff on the
goods destroyed, we do not think it admissible as the plead-
ings were at the time of the hearing.

It is true that in this case there was no answer, but a de-
fault, which admitted the allegations of the declaration to
be true; but an admission of the truth of the allegations
could surely give no greater latitude of proof upon the sub-
ject of the damages than a denial. Both parties must be
confined to such questions of damage and such matters of
aggravation or mitigation as would naturally arise from the
facts stated in the complaint. The plaintiff could not show
special or consequential damages not averred and not natu-
rally flowing from the cause of action described, nor could
the defendant on the other hand have the benefit of a set-
off, recoupment, or any other ground for the reduction of
damages, depending on some independent transaction be-
tween the plaintiff and a third person.

The matter to be proved by the rejected evidence upon
the defendant’s assumption would be a complete defense
except for the default. If it equaled in amount the value
of the goods it would be an absolute bar to the action, other-
wise it would be a bar pro tanto.

But irrespective of the pleadings, the ruling complained
of was clearly right upon the merits of the question. Any
other conclusion would seem to us utterly at variance with
established principles and sound reason, and contrary to an
unbroken line of decisions by the courts of England and
the United States.

If the defendant is entitled to have the insuranee money
deducted from the amount otherwise due, it must be because
it owns or has some legal claim to the money. How hap-
pens it that the defendant corporation is entitled to this
money? Not because it ever pald the premium or any part
of it, nor because the policy was obtained for its benefit or

Vor. .Xx.—9
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upon its request, nor because there is any privity between
it and the insurance company. Our own court in Conn.
Mutual Life Insurance Co. v. N. York, N. Haven § Hartford
R. R. Co., 25 Conn., 265, held that there was no privity be-
tween the defendant whose negligence caused the death of
the insured, and the insurance company who issued the pol-
icy on the life of such person, and this position accords per-
fectly with the law in other jurisdictions.

The defendant, instead of paying anything toward procur-
ing the policy, by its extraordinary use of the dangerous
element of fire in close proximity to the plaintiff’s property,
rendered it necessary for him to pay a much larger sum to
obtain his insurance than would otherwise have been re-
quired.

How then can the defendant claim, as it does, the exclu-
sive benefit of the insurance? It came to the plaintiff from
a collateral source, wholly independent of the defendant,
and which as to him was ¢ res inter alios acta.” 'The defend-
ant, in our judgment, has no more claim to the insurance
money than it would have to money obtsined upon a sub-
scription paper which the friends of Regan may have pro-
cured to make good his loss. How can the defendant make
any distinction between money raised voluntarily after the
loss, and that obtained from a contract of indemaity to which
it was no party, and had paid no part of the consideration ?

The statute upon which the action is founded justly im-
poses an absolute primary liability on the defendant for
having caused the loss. But the ruling which the defandant
asked for would completely nullify the statute as applicable
to such a case as this, by practically imposing the primary
obligation on the insurer, who is innocent, and allowing the
defendant, who caused the loss and who alone could have
prevented it, to go entirely free, at least to the extent of the
insurance; for the insurer, having paid the money due the
insured, could not get it back from him, and of course the
insured, after such deduction from his damages, would have
no remaining right to which the insurer could be subrogated
to recover the money back again from the defendant.
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If the principles that underlie the defendant’s position are
correct, had the loss been paid in full in ignorance of the
fact that the plaintiff had obtained insurance, the defendant
might bring a suit against the plaintiff to recover the money
80 paid ; or had the money due on the policy not been paid,
the defendant, after paying the loss in full, could intervene
to prevent the amount due on the policy from being paid to
the insured or any other than itself. What a strange sub-
rogation that would be, to put the party who caused the
loss in the place of the insured to enforce the contract be-
tween the latter and his insurer! And what a strange
revolution would be made in the relation of the parties were
we to adopt the defendant’s contention! It has hitherto
been established by a line of decisions reaching backward
more than a century and substantially unbroken by dissent,
that there is no privity in such cases between one made
primarily liable for such a loss and an insurance company ;
that the liability of the insurer is merely secondary; that
the insurer’s position is practically that of a surety; that
insurance is personal and does not inure to the benefit of
one not a party thereto; and that where the insurer has in-
demnified the owner of the goods lost, he is entitled to be
subrogated to all the means of indemnity which the owner
held against the party causing the loss and primarily liable
therefor.

The true relations of the parties and the law on the sub-
ject under discussion are very clearly shown by the opinion
of the court delivered by Chief Justice SHAW in the case of
Hart v. Western Railroad Corporation, 13 Met., 99, which
was an action on a statute identical with our own in that it
provided that when any injury was done to a building of
any person by fire communicated by a locomotive engine of
a railroad corporation, the corporation should be responsible
in damages to the person so injured, and such liability, as
in the case of our statute, was irrespective of any actual
proof of negligence. The plaintiff’s house was destroyed by
a fire communicated by a locomotive engine of the defend-
ants, and the underwriters paid to the owner of the house



132 MARCH, 1891,

Regan v. New York & New England R. R. Co.

the amount of his loss, and it was held that such payment did
not bar the vwner’s right to recover of the railroad corpora-
tion, and that the owner, by receiving payment of the under-
writers, became trustee for them, and they could prosecute
the suit against the railroad corporation in the name of the
owner, who could not even release the railroad corporation
so as to affect the rights of the underwriters to recover. In
delivering the opinion Chief Justice SHAW said :—* Railroad
companies acquire large profits by their business. But their
business is of such a nature as necessarily to expose the
property of others to danger. * * * The manifest intent
and design of this statute, we think, and its legal effect, are,
upon the considerations stated, to afford some indemnity
against this risk to those who are exposed to it, and to throw
the responsibility upon those who are thus authorized to
use a somewhat dangerous apparatus, and who realize a
profit fromit. * * * Now, when the owner, who primd facie
stands to the whole risk and suffers the whole loss, has en-
gaged another person to be at that particular risk for him,
in whole or in part, the owner and the insurer are, in respect
to that ownership and the risk incident to it, in effect one
person, having together the beneficial right to an indemnity
provided by law for those who sustain a loss by that partic-
ular cause. If, therefore, the owner demands and receives
payment of that very loss from the insurer, as he may by
virtue of his contract, there is a manifest equity in transfer-
ring the right to indemnity, which he holds for the common
beuefit, to the assurer. It is one and the same loss for
which he has a claim of indemnity, and he can equitably
receive but one satisfaction. So that, if the assured first
applies to the railroad company, and receives the damages
provided, it diminishes his loss pro tanto, by a deduction from,
and growing out of, a legal provision attached to and intrin-
sic in the subject insured. The liability of the railroad
company is, in legal effect, first and principal, and that of
the insurer secondary; not in order of time, but in order of
ultimate liability. The assured may first apply to which-
ever of these parties he pleases; to the railroad company
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by his right at law, or to the insurance company in virtue
of his contract. But if he first applies to the railroad com-
pany, who pay him, he thereby diminishes his loss, by the
application of a sum arising out of the subject of the insur-
ance, to wit, the building insured, and his claim is for the
balance. And it follows, as a necessary consequence, that
if he first applies to the insurer, and receives the whole loss,
he holds the claim against the railroad company in trust for
the insurers. Where such an equity exists the party hold-
ing the legal right is conscientiously bound to make an
assignment in equity to the person entitled to the benefit;
and if he fails to do so, the cestut que trust may sue in the
name of the trustee, and his equitable interest will be pro- -
tected. We think this position is exceedingly well sustained
by authorities.”

And if the principles were so well sustained then,in 1847,
when that opinion was written, they are now, after the lapse
of more than forty years, still more strongly supported.
Mason v. Sainsbury, 3 Doug., 61; Clark v. Hundred of Blyth-
tng, 3 Dowl. & Ryl, 489; 8. (., 2 Barn. & Cress., 254;
Yates v. White, 4 Bing. N. C., 272; Randal v. Cochran, 1
Ves. Sen., 98 ; Commercial Unton Assurance Co.v. Lister,
L. R. 9 Ch. App., 483; Propeller Monticello v. Mollison, 17
How.,152; Hall § Long v. Railroad Cos., 13 Wall., 367 ;
Clark v. Wilgon, 103 Mass., 219; Hayward v. Cain, 105 id.,
213; Harding v. Town of Townshend, 43 Verm., 536 ; Mon-
mouth Co. Fire Ins. Co.v. Hutchinson, 21 N. Jer. Eq., 107;
Weber v. Morris & Fssex R. R. Co., 835 N. Jer. Law, 409;
Same v. Same, 36 id., 218 ; Collins v. N. York Central R. R.
Co., 5 Hun, 503; Conn. Fire Ins. Co.v. Erie Railway Co.,
10 id., 59; Merrick v. Brainard, 38 Barb., 574; Althorf v.
Wolf, 22 N. York, 355; Merrick v. Van Santvoord, 34 id.,
208; Carpenter v. Eastern Transportation Co., T11id., 574:
Briggs v. N. York Central R. R. Co., 72 id., 26; Gales v.
Hailman, 11 Penn. St., 515; Rockingham Ins. Co. v. Bogher,
39 Maine, 253; Disbrow v. Jones, Harr. (Mich.), 48; Sher-
lock v. Alling, 44 Ind., 184; Swarthout v. Chicago 4 N. W.
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R. R. (0., 49 Wis,, 625; Pratt v. Radford, 52 id., 114; Ho-
nore v. Lamar Ins. Co., 51 Il1., 414.

In 1 Sutherland on Damages, p. 242, it is said :—* There
can be no abatement of damages on the principle of partial
compensation received for the injury, where it comes from
a collateral source, wholly independent of the defendant,
and is as to him res inter alios acta. A man who was work-
ing for a salary was injured on a railroad by the negligence
of the carrier ; the fact that the employer did not stop the
salary of the injured party during the time he was disabled
was held not available to the defendant sued for such injury
in mitigation. Nor will proof of money paid to the injured

* party by an insurer or other third person, by reason of the
loss or injury, be admissible to reduce damages in favor of
the party by whose fault such injury was done. The pay-
ment of such moneys not being procured by the defendant,
and they not having been either paid or received to satisfy
in whole or in part his liability, he can derive no advantage
therefrom in mitigation of damages for which he is liable.
As has been said by another, to permit a reduction of dam-
ages on such agreeinent would be to allow the wrongdoer to
pay nothing, and take all the benefit of a policy of insurance
without paying the premium.” The same thing in'substance
is said in Wood’s Mayne on Damages, p. 1565, § 114.

In the above quotation the doctrine of the cases cited is
well summarized and we forbear further citations from the
opinions in those cases, except such as bear directly upon
the particular point which the defendant makes in this case ;
for the counsel for the defendant admits the general doctrine
as applied to cases where the defendant caused the loss by
negligence or some positive wrongful act ; but his conten-
tion is that, under our statute, the railroad company and
the insurance company are equally innocent in regard to
the loss, and therefore the insurance company did not ac-
quire by payment of the amount insured any right of sub-
rogation as against the defendant corporation. Butwe think
this is an entire misconception of the defendant’s true posi-
tion and of the law relative to this subject.
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In the first place, the defendant cannot in the present
posture of this case say that the loss in question was not
occasioned by its own negligence. It is explicitly found
that there was no negligence on the part of the plaintiff,
but it is not found that there was no negligence on the part
of the defendant. In some cases the omission to find negli-
gence would justify the claim that there was no negligence,
but this cannot apply to such a case as this, where by law
the presumption of negligence arises from the mere fact
that the defendant caused the loss. In such cases the bur-
den rests on the defendant to overcome the presumption by
showing to the satisfaction of the court that there was no
negligence. Section 1096 of the General Statutes provides
that “in all actions to recover for any injury occasioned by
fire communicated by any railway locomotive engine in this
state,; the fact that such fire was so communicated shall be
primd facie evidence of negligence on the part of the per-
son or corporation who shall, at the time of such injury by
fire, be in the use and occupation of such railroad.”

It may be said that in the other section of the statutes,
upon which the present action is particularly predicated, the
railroad company causing the loss is made liable irrespective
of any finding of negligence, and as such fact was immate-
rial the defendant ought not to be prejudiced by failing to
show that there was no negligence. If however the defend-
ant’s present contention is correct, that the amount of the
damages depends upon the fact of negligence or no negli-
gence, then it is material to the question under considera-
tion, and the defendant must rest under the statutory pre-
sumption that the loss was caused by negligence.

But there are other still more satisfactory answers to the
objection under consideration. The sole foundation for the
defendant’s contention rests on the fact that the railroad
company and the insurance company, in their relation to
the loss, are equally innocent in contemplation of the law.
Now any proper theory of the statute under consideration
will utterly exclude such an idea. The theory of the stat-
ute is, that as the railroad corporation is privileged, for its
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own profit, to use for purposes of rapid loconrotion the dan-
gerous element of fire in close proximity to adjoining com-
bustible property, and as it alone, through its own agents,
who construct and manage its locomotive engines, has power
to prevent the communication of fire to the adjoining prop-
erty, if fire is communicated from its engines and the prop-
erty of another is thereby destroyed there is legal fault,
predicated upon the mere fact of » loss so caused, and the
railroad corporation is made absolutely liable to make good
the loss to the owner irrespective of any finding as to negli-
gence. In view of this statute it seems to us almost pre-
posterous to hold that the defendant who causes the loss is
equally innocent with the one who merely issues to the own-
er of the property an ordinary policy of insurance.

But there is still another independent answer to the point
referred to, namely, that the principles established by the
authorities render it immaterial whether or not the loss was
occasioned by any positively negligent or wrongful act.
This is shown, first, by the leading English cases, where the
doctrine which we apply to this case originated, and which
cases are referred to and cited with approval in all the lead-
ing American cases on the subject.

The earliest case on this subject is that of Mason v. Sains-
bury, 8 Doug., 61, decided in 1782. Itwas an action against
the community known in England as the hundred—a divis-
ion of a county—to recover damages sustained by the demo-
lition of a house by the act of certain rioters in 1780. The
plaintiff had an insurance on the house destroyed which the
insurance company (or office as it is there called), paid with-
out suit, and this action was brought in the name of the
plaintiff, with his consent, for the benefit of the insurance
company. The judges all agreed that the plaintiff was en-
titled to recover. Lord MANSFIELD said :— The office
paid without suit, not in ease of the hundred and not as
co-obligors, but without prejudice. It is to all intents and
purposes as if it had not been paid. The question then
comes to this—can the owner, having insured, sue the hun-
dred? Who is firet liable? If the hundred, it makes no
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difference; if the insurer, then it is a satisfaction, and the
hundred is not liable. But the contrary is evident from the
nature of the contract of insurance. It is an indemnity.
Every day the insurer is put in the place of the insured.
In every abandonment it is so. The insurer uses the name
of the insured. The case is clear, the act puts the hundred,
for civil purposes, in the place of the trespassers; and upon
principles of policy, as in the case of other remedies against
the hundred ; and I am satisfied that it is to be considered
as if the insurers had not paid a farthing.” BULLER, J.,
said it was to be treated as an indemnity, in which the prin-
ciple is that the insurer and the insured are as one person,
and the paying by the insurer, before or after, can make no
difference.

In Clark v. The Inhabitants of the Hundred ¢f Blything,
8 Dowling & Ryland, 489, decided in 1823, it was held that
the owner of stacks of corn maliciously destroyed by fire
set by some persons unknown, may maintain an action
against the hundred on the act of 9 Geo. 1, ch. 22, although
he has previously received the full amount of his loss from
an insurance office. ABBOTT, C. J., in delivering the opin-
ion, said he could not entertain a doubt as to the propriety
of the decision in Mason v. Sainsbury, and added :—* The
intention of the legislature in passing this and other stat-
utes of the same nature was two-fold :—to render the in-
habitants of hundreds vigilant for their own sake, as well
as that of the public, by making them interested in the pre-
vention of offenses, and where that is impossible, in the ap-
prehension and conviction of offenders. * * * With respect
to the question whether it is competent for the defendants to
set up in their own defense a contract made between third
persons, it seems to me that the principle of the act fully
justifies the decision of the former case, and that we should
be acting in violation of the principle if we were to disturb
the present verdict.”

The analogy between the cases just cited and the one at
bar, particularly as they stand related to the question under
consideration, would seem to be nearly perfect. By sundry



188 MARCH, 1891.

Regan v. New York & New England R. R. Co.

statutes passed by Parliamment at different times, the partic-
ular community known in England as the hundred was
made liable, in the cases specified, to make good the loss
sustained by individuals within the hundred by robbery,
riot and other violent crimes committed within their juris-
diction. The community might be ever so vigilant to pre-
vent, discover and punish crime, and might leave nothing
whatever undone which it was their legal or moral duty to
do, and yet they would be liable just the same as if actual
culpability were proved. The only distinction that can be
made between these cases and the one at bar will render
them still stronger as authorities against the position of the
defendant, for it is manifest that the hundred had far less
power in fact to prevent the commission of the crimes re-
ferred to and the losses therefrom, than a railroad corpora-
tion with us has to prevent the communication of fire to
adjoining property, and yet the statutes referred to imputed
to the hundred, upon the mere happening of loss from the
commission of the crimes referred to, a legal fault or wrong
which made them absolutely liable to make good the loss.
So our statute conclusively fixes a legal fault or wrong upon
a railroad corporation that fails to so construct and manage
its locomotive engines as absolutely to prevent loss of pro-
perty of another, from fire communicated by it in the way
and manner specified, and makes it primarily liable to make
good the loss.

The statutes in the case of the hundred were designed to
make the inhabitants vigilant to prevent-and punish crime.
So one purpose of our statute was to make railroad corpora-
tions more careful and vigilant to prevent loss from fire;
but another, and perhaps more controlling purpose, was to
place the loss, should it happen, where justice required it to
be placed, namely, on the one who caused the loss, while
exercising the privilege and wmaking a profit out of the
hazard which it thereby imposed as a burden on the adjoin-
ing property, and this furnishes most ample vindication of
our statute, whatever we may think of the statutes concern-
ing the.hundred.
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In further contravention of the defendant’s position we
might cite all those cases where the doctrine under consid-
eration was applied to carriers, who are by law made abso-
lutely responsible for the safe delivery of goods entrusted to
them, with the single exception of losses arising from the
act of God, irrespective of any mnegligence or positively
wrongful act. The principle of these cases is stated and ap-
proved in Sheldon on Subrogation, § 229.

We will cite two of this class of cases, where the precise
point now made was raised and decided adversely to the
defendant by courts of as great ability as any in the United
States. The first case is that of Hall 4 Long v. The Rail-
road Companies, 13 Wallace, 367.

The head note is as follows :—* An insurer of goods con-
sumed and totally destroyed by accidental fire in course of
transportation by a common carrier, is entitled, after he has
paid the loss, to recover what he has paid by suit in the
name of the assured against the carrier. It is not necessary,
in order to sustain such a suit, to show any positive wrongful
act by the carrier.” Mr. Justice STRONG, in delivering the
opinion of the court, said :—*“It is too well settled by the
authorities to admit of a question, that, as between a com-
mon carrier of goods and an underwriter upon them, the
liability to the owner for their loss or destruction is prima-
rily upon the carrier, while the liability of the insurer is
only secondary. The contract of the carrier may not be
first in order of time, but it is first and principal in ultimate
liability. In respect to the ownership of the goods, and the
risk incident thereto, the owner and the insurer are consid-
ered but one person, having together the beneficial right to
the indemnity due from the carrier for a breach of his con-
tract or for non-performance of his legal duty. Standing
thus as the insurer does, practically, in the position of a
surety, stipulating that the goods shall not be lost or injured
in consequence of the peril insured against, whenever he
has indemnified the owner for the loss he is entitled to all
the means of indemnity which the satisfied owner held
against the party primarily liable. His right rests upon
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familiar principles of equity.” Then, after citing several
pertinent cases, the opinion proceeds :—* It has been argued,
however, that these decisions rest upon the doctrine that a
wrong-doer is to be punished; that the defendants against
whom such actions have been maintained were wrong-doers ;
but that in the present case the fire, by which the insured
goods were destroyed, was accidental, without fault of the
defendants, and therefore they stood, in relation to the
owner, at most in the position of double insurers. The ar-
gument will not bear examination. A carrier is not an
insurer, though often loosely so called. The extent of his
responsibility may be equal to that of an insurer, and even
greater, but its nature is not the same. His contract is not
one for indemnity, independent of the care and custody of
the goods. ®* * * In all cases, when liable at all, it is be-
cause he is proved, or presumed to be, the author of the loss.”

The case of Gales v. Hailman, 11 Penn. St., 515, is equal-
ly in point. In a very able opinion by Gissox, C. J., it
way held that ¢a shipper, who has received fromn his insur-
ers the part of the loss insured against, may sue the carrier
on the contract of bailment, not only in his own right for
the unpaid balance due to himself, but as trustee for what
has been paid by the insurer, and upon the trial the court
will restrain the carrier from setting up the insurer’s pay-
ment of his part of the loss, as satisfaction for so much of
the demand at law. The carrier cannot, in case of his own
liability, call upon the insurer for contribution upon the
principle of double insurance; for the carrier is not an in-
surer, though he is sometimes inadvertently called so.”

The only case cited by the counsel for the defendant in
support of his contention is Harding v. Town of Townsend,
48 Verm., 586; but we regard the case as strongly aghinst
him. It was an action against a town for damages occa-
gioned by a defective highway, and it was held that the de-
fendant was not entitled to have deducted the amount
received by the plaintiff from an insurance company on
account of the injuries for which he claimed to recover
against the town; which would seem to be precisely the
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point now under consideration. The principles upon which
the decision was made to rest are equally in point. They
are given in the first part of the opinion of the court deliv-
ered by PECK, J., who says: ¢ There is no technical ground
which necessarily leads to the conclusion that the money
received by the plaintiff of the accident insurance company
should operate as a defense or enure to the benefit of the
defendant. The insurer and the defendant are not joint
tort-feasors or joint debtors, so as to make a payment or sat-
isfaction by the former operate to the benefit of the latter.
Nor is there any legal privity between the defendant and
the insurer so as to give the former a right to avail itself of
a payment by the latter. The policy of insurance is collat-
eral to the remedy against the defendant, and was procured
solely by the plaintiff and at his expense, and to the procure-
ment of it the defendant was in no way contributory. It
is in the nature of a wager between the plaintiff and a third
person, the insurer, to which the defendant was in no meas-
ure privy, either by relation of the parties or by contract or
otherwise. It cannot be said that the plaintiff took out the
policy in the interest or behalf of the defendant, nor is there
any legal principle which seems to require that it be ulti-
mately appropriated to the defendant’s use and benefit.”
These are the principles that controlled the cuse and must
equally control the one at bar. But the opinion proceeds
to answer objections on the part of the defense, and in the
course of the discussion it is shown that the defendant as a
wrong-doer is in no position to make such objections. These
expressions were seized upon as the turning point of the
case, when in our judgment they were not so intended at
all. The opinion continues as follows: “But it is urged
on the part of the defense that the plaintiff is entitled to
but one satisfaction. If we assume this to be a correct pro-
position, the question arises whether the defendant stands in
a condition to make this objection. This depends on the
question who, as between the insurer and the defendant,
ought to pay the damage—which of the two ought primarily
to make compensation to the plaintiff and ultimately to bear
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the loss?” Then, after referring to the obligation of the
town to keep its highways in good repair, it is added: “ The
defendant is found liable in consequence of the breach of
this duty. The defendant town, therefore, in respect to the
tnjury the plaintiff has sustained, is the wrong-doer; and
whether by some positive, affirmative act, or by culpable negli-
gence, does not vary the principle applicable to the case.”

Although it was very natural, in answering the particular
objection of the defendant, to call the town a wrong-doer
and to argue the matter upon that basis, yet the above ex-
tract makes it obvious that the court did not intend by
wrong-doer one necessarily guilty of positive negligence.
This view is materially strengthened by what follows, where
it is said—¢In principle the question involved in this case
has been settled in analogous cases;” citing Mason v. Sains-
bury, supra, and Clark v. Blything, supra, where, as we have
seen, there was no actual wrong, but only a statutory one,
as in the case at bar.

In commenting on the case of Harding v. Town of Towns-
end, counsel for the defendant seemed to assume that to
entitle the insurance company to be substituted in the place
of the plaintiffy it must appear that the defendant was guilty
of negligence or some positive wrongful act. Such however
is not the true doctrine, but it is this: * Where one person
discharges an obligation which primarily rests upon another,
lie shall be subrogated to the place of the injured party or
the creditor, in respect to the party who is primarily liable.
Conn. Ins. Co. v. Erie R. R. Co., 10 Hun, 59; Ztna Fire
Ins. Co. v. Tyler, 16 Wend., 397; Wood on Fire Insurance,
793, note 1.

One other point made on the trial has been assigned for
error, although it was not noticed in the argument for the
defendant. The defendaunt claimed that the rule of damages
was the value of the goods at the time of their destruction,
without interest, but the court allowed interest from the
date of the injury to the date of judgment. It has been
sometimes said that interest is not to be allowed on unliqui-
dated demands. There are actions, such for instance as
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assault and battery or slander, to which the rule is applica-
ble. But where the demand is for property that has a mar-
ket value susceptible of easy proof, there is no propriety in
such a rule. A loss of property having a definite money
value is practically the same as the loss of so much money;
the loss of the use of the property is practically the same as
the loss of the use (or interest) of so much money. We
think therefore a just indemnity to the plaintiff required
the addition to the value of the goods at the time of their
destruction, of the interest from that time to the date of
judgment. This court has already applied such a rule to
actions of trover for the conversion of goods, as in Clark v.
Whitaker, 19 Conn., 819, and Cook v. Loomis, 26 Conn., 488,
and to the action of trespass for taking personal property,
as in the case of Owviatt v. Pond, 29 Conn., 479.
There was no error in the judgment complained of.

In this opinion the other judges concurred.

IrENE M. BUCKINGHAM’S APPEAL FROM PROBATE.

New Haven and Fairfield Co’s., Jan. T., 1891. AxDEREWS, C. J., CAB-
PENTER, LooMI1s, SEYMOUR and TORRANCE, J8.

C, who had several thousand dollars standing to her credit in a savings
bank, requested the teller of the bank to transfer $1,500 to each of
three nieces whom she named, one of whom was with her, which he
did, charging her account with $4,500, and opening an account with
each of the nieces for $1,500, and preparing a bank book for each. C
requested that the bank books should be so made that the money could
not be drawn out during her life, and the teller endorsed on each of
them—*¢ Only Mrs. C has power to draw.”” C and the niece who was
present wrote their names in a signature book kept by the bank, the
teller adding to C’s name the word * Trustee.” The names of the
others were afterwards written by them on slips and sent to the bank,
the teller writing C’s name with the word trustee added. € had before
the transfer declared her intention to make the gifts. After the trans-
fer she took the new books and kept them during her life. It was
found that she so held them ounly as trustee for the nieces, and that the
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nieces accepted the gifts in her lifetime. Held to be a valid gift inter
vivos.

B, one of the residuary legatees under the will of C, appealed from a pro-
bate decree allowlng the final account of the executor, in which he had
not charged himself with money which he claimed had been given to
these nieces by C in her lifetime. B had previously procured her
daughter, also one of the residuary legatees, to bring a bill in equity
against the executor and the threc nieces, to cornpel the latter to pay
to the executor the money 8o received and the executor to receive and
account for it, and had employed counsel to manage the suit, and upon
the facts proved the bill had been dismissed. Held that though B was
not a party on the record, yet that she was an actual party to that suit,
and that the decree was adinissible against her upon the trial of the
probate appeal.

The decree did not show the facts on which it was based, but the opinion
of the court stated them. Held that the opinion was inadmissible as
not being in itself evidence.

It might be shown by parol evidence what was in issue in the former case,

Where inadmissible evidence has been received by the court below, unless
it clearly appears that no harm could have been done, the safer rule is
to grant a new trial.

The legal title to all personal property of a decedent vests in his legal rep-
resentative, who holds it as trustee for all parties interested in it.

[Argued January 21st—decided March 4th, 1891.] -

APPEAL from a probate decree accepting and approving
the administration account of the executor of the will of
Irene Clark, deceased ; taken to the Superior Court in New
Haven County. The case was heard before Robinson, J., by
whom the following finding of facts was made.

Irene M. Clark died in April, 1887, leaving a will, dated
November 11th, 1881, which was duly probated, by which
she gave all the residue of her personal property to the ap-
pellant and five others, to be equally divided among them.

On the 15th of October, 1884, she had on deposit in the
Connecticut Savings Bank of New Haven $5,871. A few
days prior to that date she told one Georgiana Hubbell that
she was going to give to each of her nieces, Mary Bell Clark,
Emma Clark, and Ellen C. Platt, a sum of money, and re-
quested her to go with her to New Haven for the purpose.
This she was unable to do, and Murs. Clark then requested
the said Ellen C. Platt to go with her. On the 15th of Oc-
tober, 1884, Mrs. Clark and the said Ellen went together to



MARCH 1891. 145

Buckingham’s Appeal from Probate.

the savings bank at New Haven, and Mrs. Clark told the
teller to write up her deposit book, and desired that $1,500
should be transferred from her account to each one of the
three nieces named. This was done, and three new accounts
. were opened in their names. Each was credited with $1,500,
and Mrs. Clark’s account was reduced $4,500.

Three new pass-books were made out in the names of the
three new depositors, and were given to Mrs. Clark. She
told the teller, in the presence and hearing of said Ellen,
that she wanted to have the bank books so fixed, or the en-
tries so made, that the money should belong to the three
nieces named by her, but so that they could not draw it
out and spend it during her life. The teller therefore en-
tered upon each of the pass-books—¢ Only Mrs. Irene Clark
has power to draw.” The ledger accounts of these deposits
were in the names of the three nieces. Mis. Clark declared
to Mrs. Platt while at the bank that she had given her $1,500,
and that she had given the same amount, each, to Emma Clark
and Mary Bell Clark.

The bank had a book called a signature beok, in which
was entered the signature of each depositor, with other
facts relating to the depositor, for purposes of identifica-
tion. When the bank books were given to Mrs. Clark,
Mrs. Platt wrote her name on this signature book opposite
the number of the book in her name, and Mrs. Clark also
signed under the name of Mrs. Platt, and the two names
were included in a bracket. The teller added to the name
of Mrs. Clark the word ¢ Trustee.” The words ¢ Mrs.
Clark only to draw,” were also written in the margin by
the teller. Bank slips were also handed to Mrs. Clark by
the teller, and she was desired to obtain the signatures of
Emma Clark and Mary B. Clark upon those slips, and to
have them write upon the slips certain other required facts,
and return the same to the bank, to be pasted in the signa-
ture book.

On the same day, upon her return to Milford, Mrs. Clark
showed these three bank books to the husband of Mrs. Ellen
C. Platt, and said to him that she had given the girls $1,500

Vor. Lx.—10
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each, and that the girls should share equally in the will, as
if she had not given them the money ; she also showed bim
the two slips, and instructed him to have Emma Clark and
Mary B. Clark informed that these slips must be signed and
returned to the bank. Emma Clark called at Mrs. Clark’s
house, and was told by her that she had given each of her
said nieces $1,500 ; she was shown the pass-book issued to
herself, and those issued to the other two nieces, and was
given the slip to fill out, sign and return to the bank. At
the same time Mrs. Clark gave to Emma Clark’s husband
the slip for Mary B. Clark, with instructious to deliver it to
her to sign and return to the bank. The slip delivered to
Emma Clark and the one sent to Mary B. Clark were filled
out and signed by them, and returned to the bank, where the
signatures were pasted in the signature book in their appro-
priate places. After these signatures were pasted in the book
the teller wrote under each signature the words * Mrs. Irene
Clark, Trustee,” and on the margin, the words « Mrs. Clark
only to draw.” ’

Afterwards, and within a few days, Mrs. Clark and Mary
B. Clark met, and Mrs. Clark informed her that she had
made her a gift of $1,500, and informed her of the fact of her
having taken out a bank book in her name for that sum, and
also named the other two nieces as having received from her
a like gift. Mrs. Clark also inquired of her whether she had
received her paper, referring to the slip, and whether she had
gigned it and returned it to the baunk.

Mis. Clark after her return from New Haven declared to
& pumber of her personal friends and neighbors that she had
given to ¢hese nieces $1.500 apiece, and to two of these per-
sons stated in addition that notwithstanding these gifts her
nieces were to share equally with the others under her will.
The bank books were retained by Mrs. Clark in her posses-
sion.

Mrs. Clark, at the time she made the transfers at the bank
from her own name to the names of the nieces, intended to
give to each of them the sum deposited in her name, and in-
tended-to retain custody and control over the bank book and
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deposit only as trustee for them. The teller at the bank was
honestly attempting in making the various entries on the de-
posit books, and in the signature book, to carry out this in-
tention of Mrs. Clark thus expressed to him. The court
finds that the donees accepted the gifts of the sums of money.
so deposited.

The bank books remained in the possession of Mrs. Clark
until her death, with the exception of a short period before
her death, when they were delivered to Mrs. Ellen C. Platt,
with four other bank books belonging to Mrs. Clark abso-
lutely, she remarking at the time— Nellie, I want you to
take these bank books and keep them until I call for them:
possession is half.” They were retained by her for a few
days, when they were asked for by Mrs. Clark and returned
to her. :

Shortly after October 15th, 1884, Mrs. Platt informed the
appellant that Mrs. Clark had given the three nieces $1,500
each, and on December 14th, 1884, the appellant wrote a let-
ter to Mis. Clark, saying she had been informed of the gifts,
and asked her to give her some money that was deposited in
the Briddeport Savings Bank. This letter Mrs. Clark gave
to Mrs. Platt and told her to keep it, as it might be of value
to her. To the admission of this letter the appellant ob-
jected as irrelevant and incompetent. The court overruled
the objection, and the appellant diily excepted.

Each of the three nieces has drawn $500 on her book.

Upon the hearing at the trial the appellee claimed that,
upon the question of the title to the deposits in the three
bank books, the decree in the case of- Miller v. Clark and
others, hereinafter referred to, was, if admissible in evidence,
conclusive, and would estop the appellant from offering evi-
‘dence upon the point in question, and requested the court to
allow him to open the case and offer the judgment ; but the
court declined to permit it, and the appellant offered evidence
in regard to the title of the bank deposits, and both parties
were fully heard in reference thereto ; and upon the evidence
so received the above finding in relation to the ownership of
the deposits is made.
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The appellant claimed that the facts showed a gift of a
testamentary nature to take effect at the death of Mrs.
Clark, and that her control over the deposits and retention
of the books during her life rendered it such a testamentary
gift, and therefore void because not in testamentary form ;
but the court overruled this claim, and affirmed the judg-
ment of the court below.

On the 8d of January, 1887, Martha A. Miller, of Iowa,
a daughter of the appellant, and one of the residuary lega-
tees with her of the personal property under the will, brought
a bill in equity in the United States Circuit Court for the
District of Connecticut against the said Emma Clark, Mary
Bell Clark, Ellen C. Platt, and the executor, the present
appellee, asking that they be compelled to turn over to the
executor said bank books, and that the executor be ordered
to receive said books and the money deposited in the Con-
necticut Savings Bank, and to include said sum and accrued
interest as assets of the estate of Mrs. Clark, and amend his
inventory so as to include the same. The executor offered
in evidence a certified copy of the record in the case, includ-
ing the opinion of Judge SHIPMAN, and the printed proofs
taken before an examiner, on which the decree was based,
supported by oral testimony that these printed proofs were
those so taken and the only proofs used at the hearing. The
printed proofs were not cértified, but certification was waived
by the appellant, and it was admitted that the proofs were
correctly printed as taken.*

# NoTe. The opinion of Judge SRIPMAN in the case of Miller v. Clark,
here referred to, is as follows:—

SHIPMAN, J. This is a bill in equity by one of the residuary legatees
under the will of Irene Clark, deceased, to compel three of the defendants
to deliver to the executor of said will three savings bank books alleged to
be in their possession, and to. coxopel the executor to receive the books, to
inventory the deposits named therein, as & part of the assets of the estate,
and to collect the amount due thereon for the benefit of the estate. .

Mrs. Irene Clark, of Milford, Connecticut, died in April, 1887, leaving a
last will, which was executed in November, 1884, by which, after a specific
legacy to her husband, she gave all the rest of her personal estate to six
nieces, Irene M. and Martha A. Buckingham, Emma J. and Mary Bell
Clark, Ellen C. Platt and Rosalie Merwin, to be equally divided between
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The ‘appellant excepted to the whole evidence as irrele-
vant, and res inter alios acta, and also to the copies as not

said persons, and appointed Albertus N. Clark, the husband of said Emma
J., her executor. At the time of her death she was from seventy-six to
seventy-eight years old, without children, the second wife of Bela Clark,
to whom she was married Iate in life. Her living relatives were a sister
and a brother, and divers nephews and grand-nephews, nieces and grand-
nieces. Her personal property, besides a small amount of household goods,
and wearing apparel, amounted to $7,509.83, mostly consisting of deposits
in savings banks.

On October 15th, 1884, she had $5,871 on deposit in the Connecticut Sav-
ings Bank of New Haven. In pursuance of a previously expressed inten-
tion she went to the bank on that day, accompanied by Mrs. Nellie C. Platt,
gave the teller her bank book to be written up, and directed that $1,500
should be transferred from her account to each one of the three defend-
ants, Nellie C. Platt, Emma M. Clark and Mary Bell Clark. This was done
and three new accounts were opened in the names of said three persons,
whereby each was credited with $1,500, and Mrs. Irene Clark’s account was
correspondingly reduced $4,500. Three new pass books were made out in
the names of the three new depositors, and were given to Mrs. Irene Clark.
She told the teller that she wanted to have the bank boeks so fixed, or the
entrles so made, that the money should belong to the persons named, but
so fixed that they could not draw It and spend it during her life. The tel-
ler thereupon entered upon the pass books the words—*‘Only Mrs. Irene
Clark has power to draw,”” The ledger accounts were in the names of said
three persons.

The bank has a * signature-book,” so called, in which are entered the
signatures of each depositor, and, when trust accounts are opened, the sig-
natures of the trustee and of the cestui que trust. Other facts In regard
to the depositor or the cestui que trust are also entered in this book for the
purpose of identification. Mrs. Irene Clark on this day wrote her name in
the signature book, to which the teller added, in writing, the word * Trus-
tee,” but it did not clearly appear when the word was written. Mrs. Platt
wrote her name in the book opposite the number of her pass book, and the
two signatures were included in a bracket. The words ¢ Mrs. Clark only
to draw >’ were also written in the margin by the teller. Blank slips for the
two other donees to sign, and upon which to state the required facts, were
given to Mrs. Clark. Upon herreturn to Milford, on that day, she showed
the husband of Mrs. Platt the three bank books, said that she had given
the girls $1,500 each, showed the two slips, and instructed him to have the
two other nieces informed that they must be signed and returned to the
bank. These slips she kept. In a few days the said two nieces were in-
formed that their aunt had given to each a bank book of $1,500, and that
she wanted them to come to her house and get some slips to sign and return
to the bank. The slips were obtained, signed and returned to the bank, and
the portions containing the signature of the cesfui que trust were pasted
in the signature book opposite the respective numbers of the books., The



150 MARCH, 1891.

Buckingham’s Appeal from Probate.

showing on what proof the decree was based, and as show-
ing that the executor disclaimed any title and interest in the

other facts were entered by the teller and some other clerk. After the sig-
natures were pasted In the book, but how long after did not appear, the tel-
ler also wrote the words *‘ Mrs. Irene Clark, Trustee’’ below each signature,
and the words ‘“ Mrs. Clark only to draw”’ in the margin. The bank books
were retained by Mrs. Irene Clark until a short time before her death, when
all the seven bank books In which she was interested were intrusted by her
to Mrs. Platt, for somé purpose not known, and were, at the request of Mrs.
Clark, returned to her three or four days before her death. This request to
return was manifestly to satisfy and quiet her husband. Nothing has ever
been drawn upon the three books in controversy either as principal or in-
terest.

Other testimony in regard to the executed purpose of Mrs. Irene Clark
to give the three deposits of $1,500 eacli to said three persons, as declared
by her after her return from New Haveu and before the acceptance of the
gifts by the absent nieces, and also about the time of and either before or
soon after said acceptance, was given. Her executed and completed inten-
tion to give said deposits to the three donees, the actual gift, its consumma-
tion by an acceptance ou their part, and her express declaration of trusteeship
during her life of the said moneys for the benefit of the named persons, were
clearly proved. Her purpose to give the several sums so that the funds should
belong to said parties, and to create a trusteeship thereof in herself during
her life, was plainly declared at the bank, and was honestly, and, so far as
appears, at the request of Mrs. Irene Clark only, attempted to be carried
out by the telier in accordance with her wishes, by the entries which he
made npon the books of the bank and the pass books.

The facts bring the case within any rule which has been laid down in re-
gard to the validity of gifts inter vivos. The courts of last resort in Mas-
sachusetts and in New Yorkdiffer from each other in regard to the absolute
necessity of an acceptance of the gift of the donee, {(Gerrish v. New Bed-
ford Inst. for Savings, 128 Mass., 159; Martin v. Funk, 75 N. York, 134);
but there can be o doubt that the donees in this case knew of and accept-
ed the gifts. The authorities unitedly declare that the gift may be made
by delivery to the donee, or by the creation of a trust in a third person or
in the donor, and that where there is an express declaration of trust in the
donor the rule which requires cessation of control and dominion by the
donor over the personal property which is given is not applicable. Milroy
v. Lord, 4 De G., F. & J., 264; Young v. Young, 80 N. York, 422; Scott v.
Berkshire Co. Sav. Bank, 140 Mass., 157; Minor v. Rogers, 40 Coun., 512;
Boone v. Citizens’ Savings Bank, 84 N. York, 83.

Testimony in regard to the declarations and acts of the donor which were
made or which took place before or about the time of the acceptance of the
gifts, and which declared her purpose in transferring the deposits to the
donees, was objected to. This species of testimony is wont to be admitted
in this class of cases for the purpose of showing the intention of Mrs. Clark
in making the transfer and holding the books, and of showing the charac-
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bank books, and did not claim to represent the appellant in
the matter ; and objected also to so much of them as con-
tained Judge SHIPMAN’S opinion, as being no part of the
record and mere hearsay, and irrelevant and incompetent to
explain the grounds of the decree. The court overruled all
these objections and admitted the evidence, and held that
the opinion of Judge SHIPMAN might be read to show the
grounds of the decree.

Said action was brought at the request of the appellant
and for her benefit, and the appellant’s attorneys, Mr. Me-
Mahon and Mr. Buckingham, appeared and had the exclu-
sive charge of the case during the preparation and trial
thereof, except that the bill in the case was originally draft-
ed by Mrs. Miller’s counsel in JTowa. This bill was sent to
the appellant’s attorney, Mr. McMuahon, who made such
changes in it as he deemed best, and had the action com-
menced. Mr. Baldwin, the appellant’s attorney in this ap-
peal from probate, was not concerned in the Miller case.
Mr. McMahon advised with the appellant touching the case.

The executor’s charges consisted of time and money
spent, principally in attending to lawsuits which were
brought against the estate. A small part only accrued
upon the Miller case. The appellant was a very active
promoter of this litigation, and either directly or indirectly

ter of said acts. S8cott v. Berkshire Savings Bank, supra. These state-
ments being also against the interest of Mrs. Clark, and tending to prove
the fact of the gift, are admissible. By the statute of Connecticut, in ac-
tions by or against the representative of a deceased person, the entries,
memoranda and declarations of the deceased, relevant to the matter in
issue, may be received as evidence. No testimony was given by any of the
parties to the suit in regard to the acts or declarations of the donor.

The complainant makes the point that in case these transfers were gifts
they were in partial ademption or satisfaction of the residuary bequests
under the will. Without stopping to consider the guestion whether the
princlple of the ademption of a general or specific legacy is applicable to
the case of these residuary legatees, it is sufficient to say that the testimony
proves the existence of an intent on the part of the testatrix that the gifts
were to have no reference to the testamentary disposition of her property.

Let the bill be dismissed.
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was responsible for the existence of most of it. The
charges of the executor were reasonable and fair charges.

At the hearing before the probate court the executor ap-
peared with vouchers for each item of his account, and of-
fered to show them to the appellant and her attorney; but
the appellant waived the production, and made no objection
to the account, except by filing certain written objections.
All the items of the account were true and just charges
against the estate, and all, except the executor’s charges.for
services, were admitted to be correct and just. The appel-
lant claimmed, and asked the court to hold, that the form of
the account was not proper, in that it was in gross, without
proper explanation of its nature; but the court overruled
the objection.

The court affirmed the decree of the probate court, and
the appellant appealed to this court.

J. M. Buckingham, of New York, for the appellant.

1. The gift of the $1,600 to each of the three nieces was
not valid. It was not a gift inter vivos, because the donor
was to retain the gift during her life and the donees were
not to receive it until after her death. And for the same
reason it cannot be claimed to be a donatio causd mortis.
Basket v. Hassell, 107 U. S. R., 602. Muis. Clark had already
made her will and given to legatees this very money, the
three nieces sharing equally with the others. The attempt
to secure the money by them as a gift is an attempt pro tanto
to revoke the will by verbal declarations of the testatrix sus-
tained by the testimony of the parties interested. Hough
v. Bailey, 82 Conn., 288 ; Bartlett v. Remington, 59 N. Hamp.,
864; Sherman v. New Bedford Sav. Bank, 188 Mass., 581.
It is established law that a gift to take effect upon or after
the death of the donee is in the nature of a testamentary
disposition of property, and can only be made effectual by
a will duly executed. ¢ Where the intent of the donorin
declaring a gift or trust is shown to be to retain control of
the fund during his life, the property to pass from his control
to that of the donee only at his death, it is in the nature of a
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testamentary disposition of property, and will not be sus-
tained unless the formalities of the wills acts are conformed
to. For example, A made a deposit in trust, notifying the
donees, and telling them that he would control the money
while he lived but at his death it would be theirs. This was
not a completed gift.” 2 Morse on Banking, § 613, citing
Nutt v. Morse, 142 Mass., 1. See also Hoar v. Hoar, 5 Redf.,
637 ; Sheegog v. Perkins, 4 Baxt., 278 ; Zimmerman v. Stree-
per, 75 Penn. St., 147; Baltimore Retort Co. v. Mali, 65
Maryl., 93; Harris v. Clark, 1 N. York, 98; Curry v. Pow
ers, 10 id., 212; Young v. Young, 80 id., 422; Jackson v.
Twenty-Third St. R. R. Co., 88 id., 520; Sherman v. New
Bedford Sav. Bank, 138 Mass., 581 ; Raymond v. Selleck, 10
Conn., 480; Burton v. Bridgeport Sav. Bank, 52 id., 398 ;
2 Schouler on Pers. Prop., 139.

2. The gift cannot be sustained by supposing a trust for
the nieces on the part of Mrs. Clark, for no trust was ever
‘intended or declared. There is no finding or pretense that
the word “trustee” was written on the signature book by
Mis. Clark or by any one else with her knowledge. Itis
only found that the teller of his own accord afterward added
it to her name. And in all the alleged declarations of Mrs.
Clark in connection with this transaction to the teller or to
other persons the word ¢trustee” was not used or any idea
of a trust heard of until afterwards. It is an absurdity after
hearing Mrs. Clark declare that she wanted her bank book
written up, and $1,500 to be transferred from her account
to-each of the three nieces named, and that she wanted the
bank books so fixed and the entries so made that the money
should belong to the three nieces, but so fixed that they
could not draw it and spend it during her life, and the teller
made out the books, and entered on each, at the head of the
account, *only Mrs. Irene Clark has power to draw,” that
afterwards he could, by adding to her signature on the sig-
nature book the word * trustee,” change or alter this declared
gift to take effect in the future,into a trust. The case of
Young v. Young, 80 N. York, 422, is precisely in point.
See also Lewin on Trusts, ch. 6, § 3; Curry v. Powers, 70
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N. York, 212; Bradbrook v. Boston Five Cent Sav. Bank,
104 Mass., 228 ; Sherman v. New Bedford Sav. Bank, 138 id.,
581 ; Nutt v. Morse, 142 id., 1; Hill v. Stevenson, 63 Maine,
364; Robinson v. Ring, 72 id., 140; Tillinghast v. Wheaton,
8 R. Isl,, 536; Cuse v. Dennison, 9 id., 88; Antrodbus v.
Smith, 12 Ves., 39; Bridge v. Bridge, 16 Beav., 315.

8. The record in the case of Miller v. Clark was improper-
ly admitted. It is enough that it was not pleaded. But
the present appellant was no party to it. The fact that she
promoted the suit would not be sufficient to make her con-
cluded by the judgment. A judgment can conclude only
the parties and their privies. While persons may in some
cases be held concluded who were not strictly parties on
the record, yet they must have a direct interest in the sub-
ject matter, with a right to intervene, and to make defense
or control the proceeding. Bates v. Stanton, 1 Duer., 79.
Also a right to call and cross-examine witnesses and to ap-
peal. 1 Greenl.on Ev., § 535. The appellant does not come
within any of these conditions. Besides this, the judgment
here was merely one of dismissal and concludes no one.
Fisk v. Parker, 14 Louis. Ann., 491; Freeman on Judgments,
§ 261. But if the record was admissible, yet the opinion of
Judge SHIPMAN wasnot so. That was no part of the record,
and was not legal evidence of the facts which it stated.

W. L. Bennett and W. B. Stoddard, with whom was §. C.
Loomds, for the appellee.

1. It must be perfectly clear that Mrs. Irene Clark in-
tended to make, and did make, a valid, completed gift of
this money to her nieces, and that the nieces accepted the
gift. She intended to act as trustee for them for the pur-
pose of preventing it from being spent so long as she lived.
The material fact as to this part of the case is absolutely
found by the court as follows: * Mrs. Clark, at the time she
made the transfers at the bank from her own name to the
names of the nieces, intended to give to each of them the
sum deposited in her name, and intended to retain custody
and control over the bank book and deposit only as trustee
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for them. The court finds that the donees accepted the
gift of the sums of money so deposited.” This is an end of
that matter. Ward v. Ward, 59 Conn., 188, and cases
cited. The fact that the pass books remained in Mrs. Clark’s
possession most of the time during her life, does not affect
the gift. She was the trustee, and, as such, was entitled to
the possession of the books. There is no intimation that
she held the books because she owned the money. Her en-
tire action in the matter shows that she held them as trustee,
which was proper. It is so expressly found by the court.
This case has been decided upon the same state of facts by
the United States Circuit Court. Miller v. Clark, 40 Fed.
Rep., 15. See also Camp’s Appeal from Probate, 86 Coun.,
88; Minor v. Rogers, 40 id., 512; Kerrigan v. Rantigan, 43
id., 17; Burton v. Bridgeport Sav. Bank, 52 id., 398; Ger-
ri8h v. New Bedford Inst. for Savings, 128 Mass., 1569; Martin
v. Funk, 15 N. York, 134; Boone v. Citizens’ Sav. Bank,
84 id., 83; Howard v. Windham Co. Sav. Bank, 40 Verm.,
597; Ray v. Simmons, 11 R. Isl., 266.

2. The objection that the executor’s account is in gross,
without specifications of items, is not well taken. There
were schedules annexed which stated the items in detail.
The account meets the requirements of the decision in Fair-
man’s Appeal from Probate, 30 Conn., 208. See also Atwater
v. Barnes, 21 Conn., 237 ; Hutchinson’s Appeal from Probate,
34 id., 300.

3. The record in the case of . Miller v. Clark was properly
admitted. When any person procures a suit to be brought
in the name of another for his own benefit, and employs
counsel in the prosecution of that suit, the judgment in it is
admissible and conclusive against him. Stoddard v. Thomp-
son, 31 Iowa, 80; Conger v. Chileote, 42 id., 18; Marsh v.
Smith, 718 id., 295; Palmer v. Hayes, 112 Ind., 289; Castle
v. Noyes, 14 N. York, 381; Spencer v. Dearth, 43 Verm.,
98; Hunt v. Haven, 52 N. Hamp., 162; Peterson v. Lothrop,
34 Penn. St., 228; Cecil v. Cecil, 19 Maryl., 72; Lovejoy v.
Murray, 8 Wall., 1,18; Cromwell v. County of Saec, 94 U. S.
R., 351, 860. The case was brought at the request of this
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appellant and for her benefit, and her attorneys appeared
and had exclusive charge of the case, except to draft the
original bill. The record and finding of facts by Judge
SHIPMAN was admissible under the practice of this state.
Munson v. Munson, 30 Conn., 425; Huntley v. Holt, 59 id.,
102.

TORRANCE, J. In the case at bar the present appellant,
Irene M. Buckingham, took an appeal to the Superior Court
from a decree of the court of probate for the district of Mil-
ford accepting and approving the final administration ac-
count of the executor upon the estate of one Irene Clark,
deceased. The appellant was one of the residuary legatees
of the personal property under the will. The reasons as-
signed for taking the appeal were three in number, namely :—

First. Because the executor had not charged himself
with all the assets and property belonging to the estate that
came into his hands.

Second. Because the court allowed the executor’s account
“in gross and without proper itemizing and explanation.”

Third. Because the court allowed amounts for personal
services and expenses to the executor, which were alleged
to be “excessive, unnecessary, unjust and illegal.”

Upon the trial in the Superior Court the principal point
in dispute between the parties related to the matter referred
to in the first assigned reason of appeal. The decision of
this point turned upon the question whether Mis. Irene
Clark, in her lifetime, had or had not made to three of her
nieces a valid gift of certain moneys in bank, amounting in
the whole to forty-five hundred dollars. If such gifts were
valid, then the money in question did not belong to the es-
tate, and ought not to have been inventoried as part thereof.
It they were not valid gifts, then, of course, the money
formed a part of the estate and should have been so returned.

The Superior Court found all the facts and circumstances
under which the claimed gifts of fifteen hundred dollars to
each of three nieces were made ; that in what Mrs. Clark so
did with reference to the making of the gifts, she intended
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to make a valid gift of that sum to each of the nieces, to
take effect at that time; and that the nieces then accepted
the gifts.

The facts and circumstances aforesaid are particularly
found and stated upon the record, but for the purposes of
this decision it is unnecessary to state them at greater length
here.

We are satisfied that the conclusion of the court below,
upon the facts as found, that these gifts of money to the
nieces were valid gifts, was right, whether regarded as a
conclusion of fact or as one of law. But in the trial of the
case we think the court erred in admitting certain evidence
against the objection of the appellant. We do not here refer
to the admission of the letter written by the appellant to the
deceased, for we think that was, under the circumstances,
properly admitted, and indeed this point was not pressed
before us on the argument. We refer to the admission of
the opinion of the judge in the case from the Circuit Court
of the United States for the district of Connecticat, to which
reference is hereinafter made.

Itappears from the record in the case at bar, that in 1887,
oune Martha A. Miller of Iowa, a daughter of the appellant,
and one of the residuary legatees of the personal property
under the will of Mrs. Clark, brought a bill in equity, in the
above named court, against the executor of Mrs. Clark’s
will and the three nieces to whom the gifts were made by
Mrs. Clark in her lifetime, asking that the nieces be com-
pelled to turn over to the executor the money so given, and
the bank books which had been taken therefor in the names
of the nieces, and that the executor be ordered to receive
and account for the money as such executor. The court
upon the facts dismissed the bill. Upon the trial of this
present case in the court below, the executor of Mrs. Clark,
who is the sole appellee in the case at bar, offered in evi-
dence a certified copy of the record of the case aforesaid, in
the United States Circuit Court, together with a like copy
of the opinion filed in the cause by the judge who tried it,
and the printed proofs taken before an examiner in the
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cause. The appellant objected to the whole of this evidence,
as among other things “irrelevant and res inter alios acta,”
and also to the copies, ¢ as not showing on what proof the
decree was based.” She ulso objected to the opinion of the
judge *as being no part of the record aud mere hearsay,
and irrelevant and incompetent to explain the grounds of
the decree.” The court overruled each and all of these ob-
jections, admitted the evidence, and held that the opinion
of the judge might be read and used to show the grounds
of the decree.

If the present appellant was a party or privy to the suit
in the United States Court, then of course the legal record
in that suit would have been admissible against her upon
any matter which had been there litigated and determined
between herself and the present appellee.

She was clearly not a party of record in that suit, but the
appellee claims that she was, within the meaning of the law,
an actual party thereto, and in privity with himself, as ex-
ecutor of the estate which he, in that suit, represented. 1In
regard to the actual connection of the preseut appellant with
the suit in the United States Court, the record is as fol-
lows :—* The said Martha Miller is one of the devisees un-
der said will, (that is, of Mrs. Clark), and the daughter of
the appellant, and said action was brought at the request
of the appellant and for her benefit, and the appellant’s at-
torneys, Mr. McMalion and Mr. Buckingham, appeared and
had the exclusive charge of said case during the preparation
and trial thereof;, except that the bill in the case was origi-
nally drafted by Mrs. Miller’s counsel in Iowa. This bill
was sent to the appellant’s attorney, Mr. McMahon, who
made such changes in it as he deemed best, and had the
action commenced. Mr. Baldwin, the appellant’s “attorney
in this appeal from probate, was not concerned in the Miller
case. Mr. McMahon advised with the appellant touching
this Miller case.”

It thus appears from the record that the present appellant,
for her own benefit as a legatee under the will of Mrs.
Clark, caused a suit to be brought in the United States
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Court in the name of her daughter, another legatee under
the will, against the executor of Mrs. Clark’s estate and
those to whom the gifts aforesaid had been made, to deter-
mine whether the money claimed under ‘the gifts was or
was not the money of the estate, for which the executor
should account. This suit was commenced by her attorneys,
it was prosecuted by them to a final conclusion, and they
had the exclusive charge of it during the preparation and
trial thereof, with the exception of the original draft of the
bill. To that suit the estate of Mrs. Clark, through the ex-
ecutor thereof, was a party. So far as legatees and distrib-
utees of the personal property were concerned, the executor
represented them and their interest in the estate in this pro-
ceeding.

“The rule of law is well established that the legal title
to all personal property of the deceased vests in his legal
representatives. They can dispose of it at pleasure, being
responsible for the faithful execution of the trust.” Beecher
v. Buckingham, 18 Conn., 110 ; Johnson v. Connecticut Bank,
211id., 156. The personal representative holds such property
as a trustee of all parties interested therein. Schouler on
Exrs. & Admrs., § 239.

Assuming that the United States Court had jurisdiction
of the parties and the subject matter, we think, if the decree
in that suit had determined that the gifts in question were
invalid, and that the money so given belonged to the estate,
such a decree would have been admissible in evidence in the
present case in favor of the appellant and against the ap-
pellee. If this be so, we see no good reason why it is not
admissible in evidence against the appellant and in favor of
the estate upon this same point, more especially in view of
the fact that the appellant was the party who actually brought
and conducted the suit.

The following authorities support this conclusion. Cran-
dall v. Gallup, 12 Conn., 365; Gould v. Stanton, 16 id., 21 ;
Teague v. Corbitt, 57 Ala., 529; Scott v. Ware, 64 id., 174;
Stone v. Wood, 16 111.,177; Castellaw v. Guilmartin, 54 Geo.,
299; Steele v. Lineberger, 59 Penn. St., 308,



160 MARCH, 1891.

Buckingham’s Appeal from Probate.

Whether, when so admitted, such decree would be con-
clusive or not, we have no occasion at present to determine.

In admitting the record itself therefore, under the circum-
stances disclosed by the finding, we do not think the court
below erred. But the court also admitted in evidence the
written opinion of the judge who tried the case in the
United States Court. This was no part of the record. It
was admitted for the purpose of showing the grounds of the
decree. The decree itself did not show on what facts it
was based.

After the record was admitted, the question then was
whether the validity of the gifts to the nieces, which was in
issue in the case at bar, had been in issue and had been de-
termined in the prior suit. In such a case, if the record
does not clearly disclose the facts upon which the judgment
or decree is based, they may be shown by any proper evi-
dence outside of the record. Supples v. Cannon, 44 Conn.,
424 ; Mosman v. Sanford, 52 Conn., 23. But the witnesses
who give such evidence must give it in the ordinary way, and
under the conditions imposed upon all witnesses. It must
be given under oath and subject to the right of cross-
examination, and it must not be what is termed  hearsay ”
evidence.

By the admission of the opinion aforesaid, as evidence to
show the grounds of the decree, these fundamental rules of
evidence were violated, and the court committed an error.
But the appellee claims that, if the court did so err, the
decision at which the court arrived upon the merits of the
case, was not affected by the admission of the aforesaid tes-
timony. This may be true, but we cannot be certain of it.
The conclusions of the court below were drawn after the re-
ception of the entire testimony, and we cannot profitably
speculate as to the degree of influence which the objection-
able testimony had in the final result. In such a case, un-
less it clearly appears that no harm could have been done,
perhaps the safer rule is to grant a new trial. Jacques v.
Bridgeport Horse R. R. Co.,41 Conn., 66; Richmond v. Stahle,
48id., 22.
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We regret the necessity that compels us to grant a new
trial in a case like the one at bar, where the real questions
at issue have been so fully tried before two able and impar-
tial judges, but we see no way of avoiding such a result in
the present case.

For the reasons herein given the judgment of the court
below is reversed and a new trial is granted.

In this opinion the other judges concurred.

MARY F. COCKCROFT AND ANOTHER'S APPEAL FROM
RAILROAD COMMISSIONERS.

New Haven and Fairfield Cos., Jan. T., 1891. ANDREWS, C. J., CARPEN-
TER, Loomis, SEYMOUR and TORRANCE, Js.

It is provided by Gen. Statutes, § 3481, that every rallroad company, after
its line has been established, may alter the location of its road with the
approval of the railroad commissioners and take lands for additional
tracks and stations; and by § 3468 that where land had been conveyed
to a railroad company for its track with any reservation or condition
which interfered with the furnishing by the company of proper depot
accommodations, such reservation or condition may, with the appro-
val of the commissioners, be condemned in the same manner that land
might be taken. And it is provided by § 3518 that any person aggrieved
by any order of the commissioners upon any proceeding * relative to
the location, abandonment or changing of depots or stations’’ may ap-
peal to the Superior Court. Held that cases arising under §§ 3461 and
3466 were entirely distinct from those arising under § 3518, and that an
order made by the railroad commissioners upon a petition brought un-
der those two sections was not subject to the appeal provided for in the
last section.

[Argued January 27th—decided March 20th, 1891.]

APPEAL from an order of the railroad commissioners ;
taken to the Superior Court in Fairfield County, and heard
before Robinson, J. Motion to erase from the docket for
want of jurisdiction granted by the court, and appeal by the
original appellants. The case is fully stated in the opinion.

Vor. 1x.—11
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8. E. Baldwin, for the appellants.
L. Harrison, for the appellees.

SEYMOUR, J. On the 10th of February, 1890, the New
York, New Haven & Hartford Railroad Company presented
its petition to the railroad commissioners, stating that the
proper operation of its railroad, and public convenience
and necessity, require the taking by the petitioner, for addi-
tional tracks, turnouts and freight and passenger stations
and depots at Westport, of certain lands therein bounded
and described. The petition also states that theretofore one
Nash conveyed to the petitioner certain lands by a deed con-
taining the provision ¢ that said company are to construct
for the grantor a convenient crossing place over said rail-
road to his land on the north,” which the petitioner alleges
is a reservation or covenant which interferes with the fur-
nishing by the petitioner of reasonable and proper depot ac-
commodations to the public. The petition further states
that its railroad cannot be judiciously constructed upon a
highway therein described without interfering therewith,
and that the location of the highway should be changed as
shown by a diagram filed with the petition. Thereupon the
petitioner prayed the commissioners to approve of its taking
the described land, the condemning of said reservation and
the changing of the location of said highway.

An answer was filed to the petition, and a demurrer to
the answer, which latter was sustained. Afterwards the
parties appeared and were fully heard. Upon such hearing
the railroad commissioners found the allegations of the pe-
tition to be proved and true and granted the prayer thereof.
The respondent appealed to the Superior Court. The ap-
pellants make all the proceedings before the railroad com-
missioners a part of their appeal, and allege, as their authority
for taking an appeal, that *said petition to said railroad com-
missioners related to the location of a new passenger station
for said railroad company at Westport and the abandonment
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of its present station there, and the changing of its depots
and stations at said town.”.

In the Superior Court the appellee moved to erase the ap-
peal from the docket, because it appeared that the Superior
Court had no jurisdiction ; that said court cannot acquire
jurisdiction of the matters therein contained by appeal from
the action of the railroad commissioners ; and that neither said
petition, nor the order and finding of the railroad commis-
sioners thereon, relates to the location of a new passenger
station for said company at Westport nor the abandonment

Iof its present station there and the changing of its depots
and stations in said town. The motion to erase was granted
and an appeal from such decision taken to this court.

The reasons of appeal are that the Superior Court had
jurisdiction by General Statutes, section 3518, and Public
Acts of 1889, p. 129 ; that the proceeding leading to said
order was relative to the location, abandonment and chang-
ing of depots and stations, and that it so appeared upon the
face of the appeal; and that the grounds for granting the
motion to erase were insufficient.

It appears almost too clear for argument that there is
nothing in the petition to the railroad commissioners look-
ing to or asking authority for the location, abandonment or
changing of depots or stations within the meaning of the
statutes. The only part of the finding and order that re-
fers directly or indirectly to the subject of depots is as fol-
lows :—*“ And we do hereby give our written approval of
the alterations in the location of said New York, New Haven
& Hartford Railroad in said town of Westport, for the pur-
poses set forth in said petition, and we do prescribe the lim-
its within which said railroad company may take real estate
for the purposes set forth in said petition, to be those asked
for and defined therein, which real estate we hereby find to
be necessary to be taken for the purposes described as afore-
said. And we further find that said grant of June 4th, 1847,
a8 described in the petition, reserves such rights, titles, in-
terest, easement or privilege in such land, or subjects said
company to special conditions or covenants, as above set
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forth, which interfere with the furnishing by said company
of suitable and proper depot accommodations to the public,
and that said company cannot agree with the party or par-
ties in interest as to the compensation or damages to be paid
for the release of such condition or covenant. We do there-
fore give our written approval of the condemnation by said
company of such reservation, condition or covenant.”

Neither the taking of land for additional tracks, turnouts
and freight and passenger stations and depots, nor the con-
demnation of reservations, conditions and covenants which
interfere with the furnishing of reasonable and proper depot
accommodations to the public, imply or suggest the location,
abandonment or changing of depots or stations.

It is perfectly evident that so much of the petition as is
involved in this discussion was based upon sections 3461 and
8466 of the General Statutes and is not affected by the pro-
visions of section 8518 as amended by chapter 213 of the
Public Acts of 1889.

It appears from the face of the appeal itself that the Su-
perior Court has no jurisdiction, and there is no error.

In this opinion the other judges conourred.

Epcar W. PIXNEY vs. FREDERICK J. BROWN AND
ANOTHER.

Hartford Dist., Jan. T., 18901, ANDREWS, C. J., CARPENTER, LooMis,
SkyMoUB and TORRANCE, Js.

The selectmen of a town have no authority to appoint a superintendent of
highways, nor an agent to act for the town.

Their powers are for the most part conferred by statute, and where they
are they cannot go beyond the special limits of the statute. In other
matters long usage has given them certain powers.

In either case their authority is in the nature of a personal trust to be per-
formed by themselves. They have no power to appoint another to per-
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form the dutles that devolve upon them; and still less to appoint an
agent to exercise powers of the town which they cannot exercise them-
selves.

There is no statute which provides for any such office in a town as that of
*‘ town agent,” nor that defines any duty to be performed by such an
officer.

A town may appoint an agent for any proper purpose, but it is necessary
that it be done by a vote in a town meeting duly warned for that pur-

pose. .
Any action of a town in a legal town meeting of which notice was not
given in the warning, has no legal effect,

[Argued January 7th—decided March 20th, 1801.]

AMICABLE SUBMISSION, upon an agreed statement of
facts, of a question as to the title to certain offices ; in the
District Court of Waterbury. Reserved for advice. The
case is fully stated in the opinion.

S. W. Kellogg, for the plaintiff.
L. F. Burpee, for the defendants.

AxprEws, C. J. The annual meeting of the town of
Waterbury for the year 1890 was holden on the first Mon-
day, being the sixth day, of October of that year, pursuant
to a notice which was as follows :—* Notice is hereby given
to all the legal voters of the town of Waterbury that the
annual meeting of said town will be held in the District
Court Room, City Hall, on Monday, October 6th, 1890, at
8 o’clock in the forenoon, for the purpose of voting by bal-
lot for assessors, members of the board of relief, selectmen,
town clerk, town treasurer, agent of town deposit fund, audi-
tors, grandjurors, constables, registrars of voters, school visi-
tors, tax collector, and all other officers who must be chosen
in such manner. Also to lay a tax for the payment of inter-
est, the support of the common schools, and the current ex-
penses of the town. Also to determine by ballot whether
any person shall be licensed to sell spirituous and intoxicat-
ing liquors within said town. Also to accept or reject a pro-
posed lay-out and change of highway along Chapel street
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(so called,) made necessary by the location of the tracks of
the Naugatuck and Waterbury Tramway Company, or to
take such action in reference thereto as may seem proper.
Also to transact any other business proper to come before
said meeting.”

There has been for many years in said town a standing
vote that all officers to be elected at any annual town meet-
ing shall be voted for by ballot, and all on one piece of pa-
per, with which the voters undertook to comply at this town
meeting. At the meeting Edgar W. Pinney was, and was
declared to have been, elected first seleciman. The other
persons elected to be selectmen were Frederick J. Brown
and Maurice Carmody. On all the ballots cast at said meet-
ing there was the designation of an officer (or officers) as
“For Town Agent and Agent of Town Deposit Fund.”
Under this designation Edgar W. Pinney received 1998
votes and Frederick J. Brown 2070 votes.

The annual town meeting was adjourned from the sixth
to the thirteenth day of October, and on the latter day the
following vote was passed. ¢ Voted—That Robert Fruin be,
and is hereby, appointed by the town, surveyor and superin-
tendent of highways and bridges, and shall hold the office
until the first Monday of October, 1895, at a salary of $1,000
per year. And in case said office shall during said term be-
come vacant by death, resignation or otherwise, it shall be
the duty of the selectmen to appoint some person to fill the
vacancy until the next annual meeting.” Said meeting was
then adjourned without day.

At a meeting of the selectmen so chosen, held on the
fifteenth day of October, it was moved by Mr. Brown and
seconded by Mr. Carmody, that Robert Fruin be and is
hereby appointed superintendent of highways and bridges
for one year from October 6th, 1890, at a salary of $1,000
per year. Mr. Pinney refusing to entertain the motion,
it was so voted, Mr. Brown and Mr. Carmody voting in
the affirmative and Mr. Pinney refusing to vote. At an-
other meeting of the selectmen held on the 11th day of No-
vember, 1890, on motion of Mr. Brown, seconded by Mr.
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Carmody, Frederick J. Brown was appointed town agent,
Mr. Pinney refusing to vote.

The town of Waterbury at a town meeting in October,
1845, adopted a certain plan to repair and maintain its high-
ways and bridges for the term of five years. By the terms
of this plan a “superintendent of highways and bridges”
was designated and appointed for said term of years, and
was empowered to let out the repairs of the highways and
bridges to the lowest bidder.

This plan was successively adopted at the end of each
period of five years, in meetings specially warned for that
purpose, and was so adopted for the same term of years on
the third day of January, 1884, in a vote which provided
that the first selectman for the time being should be super-
intendent of highways and bridges. Under this vote the
first selectman for the time being exercised all the powers
and performed all the duties of superintendent of highways
and bridges. The vote of 1884 has never been rescinded.
Since the third day of January, 1884, the town has not pro-
vided at any annual or special meeting for the repairs of its
highways and bridges. Since January, 1889, the selectmen
have provided for such repairs, and the work has been done
under the superintendence of the first selectman, who has
received a special compensation therefor. During the year
from October, 1889, to October, 1890, the first selectman
has also performed the duties of town agent. But he has
assumed such powers and duties concerning the highways
and the town agency by sufferance of the board of select-
men, and not because of any positive action by them or by
the town, unless the statutes or previous votes of the town
conferred: such authority. The selectmen took no action
concerning the matter. Mr. Pinney, upon his election as
first selectman, claimed to be superintendent of highways
and bridges, and discharged the duties of that position un-
til the fifteenth day of October, the other selectmen neither
objecting nor assenting thereto.

On these facts an amicable suit was brought to the Dis-
trict Court of Waterbury and was reserved for the advice



168 MARCH, 1891.

Pinney ¢. Brown.

of this court. Two questions are presented :—whether
Edgar W. Pinney or Robert Fruin is the lawful superin-
tendent of highways and bridges for said town of Water-
bury; and whether said Pinney or Frederick J. Brown is
the lawful town agent of said town.

The first of these questions may be answered withount hesi-
tation, that Mr. Pinney is the lawful superintendent of high-
ways and bridges in that town. The vote at the annual town
reeting appointing Mr. Fruin was void for the reason that
there was nothing in the warning of that meeting to notify
the inhabitants that a superintendent of highways was to be
chosen. Nor was there anything in it to indicate that any
action was to be taken respecting the care of highways and
bridges in the town. In a town as large as Waterbury the
care of its highways and bridges is of great importance to
every tax-payer, as well by reason of the expense of such
care as by reason of the liability to which the town might
be subjected if the highways and bridges were not kept in
proper repair. Section 33 of the General Statutes requires
that « the warning of every town meeting, annual or special,
shall specify the objects for which such meeting is to be
held.” This statute intends that the warning shall spe-
cify the matters to be acted on in order that all the inhabi-
tants may know in advance what business is to be transacted
at the meeting. If the object of the meeting is specified in
the warning it will present a motive to the citizens to attend,
while on the other hand every one has the right to presume
that matters not mentioned in the warning will not be acted
on at the meeting. It has been repeatedly decided that a
town meeting not warned agreeably to the mode designated
in the statute is no legal congregation of the town and its
acts at such a meeting are void ; and that at a meeting duly
warned for some purposes, if a vote is had upon some sub-
jeet not specified in the warning, as to that vote the meet-
ing is void, and such vote has no legal effect and binds neither
the town nor its inhabitants. Hayden v. Noyes, 5 Conn., 391,
896 ; Willard v. Borough of Killingworth, 8 id., 247, 253 ;
South School District v. Blakeslee, 18 id., 227 ; Isbell v. N.
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York 4 N. Haven R. R. Co., 25 id., 556, 563; Wilson v.
Waltersville School District, 44 id., 157 ; Brooklyn Trust Co.
v. Town of Hebron, 51 id., 22; Wright v. North School Dis-
trict, 58 id., 576 ; Turney v. Town of Bridgeport, 55 id.,415;
Town of Bloomfield v. Charter Oak Bank,121 U.S.R., 121;
Dillon on Municipal Corporations, (4th ed.) §§ 266 to 269,
and the cases cited in the notes.

Nor did the action of the selectmen give Mr. Fruin any
right to the office of superintendent. The selectmen had
no authority to make such an appointment. The selectmen
of a town are, to be sure, its general prudential officers, and
are charged with the duty of superintending the concerns of
the town, but in so doing they act as the agents of the town
and exercise & delegated authority. Their powers are for
the most part conferred by some statute. In respect to the
matters mentioned in these statutes they cannot go beyond-
the special limits of the statute. In other matterslong usage
has given to the selectmen of towns certain powers. In
either case their authority is in the nature of a personal
trust to be performed by themselves. They have no power
to appoint another to perform the duties that devolve on
them. And still less do they have authority to appoint an
agent to exercise other powers of the town which they can-
not themselves exercise. Leavenworth v. Kingsbury, 2 Day,
328 ; Tomlinson v. Leavenworth, 2 Conn., 292; Griswold v.
North Stonington, 5 id., 367, 871; Town of Union v. Craw-
Sford, 191d., 831 ; Town of Burlington v. New Haven § North-
ampton Co., 26 id., 51 ; Town of Sharon v. Town of Salisbury,
29 id., 113 ; Hine v. Stephens, 33 id., 497 ; Ladd v. Town of
Franklin, 37 id., 53 ; Hoyle v. Town of Putnam, 46 id., 56 ;
Town of Haddam v. Town of East Lyme, 54 id., 34, See
also “ The Connecticut Civil Officer,” under the title * Se-
lectmen.”

What we have already said substantially disposes of the
other question, and shows that Mr. Brown cannot be town
agent, either by the ballot at the town meeting or by the ac-
tion of the selectmen. There is no statute that provides for
any such office in a town' as town agent; nor is there any
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statute that defines any duty to be performed by such an
officer.

Undoubtedly a town, like any other corporation, may ap-
point an agent for any proper purpose. Possibly a town
might appoint an agent to perform any or all duties usually
performed by the selectmen, except such as are specifically
imposed on the selectmen by the constitution or by some
statute. But the selectmen, being themselves agents, can-
not appoint another, or one of themselves, to be an agent
for their own town. That rule of law governs which is
found in the maxim delegata protestas nom potest delegar.
Certainly they could not unless specially empowered so to
do. They would have no such authority by virtue of their
general powers. And if the town itself desired to appoint
an agent, it would be necessary that it should be done by a
vote in a town meeting duly warned for that purpose.

The District Court is advised that Mr. Pinuey is super-
intendent of highways and bridges in the town of Water-
bury; and that Mr. Brown is not town agent of that town.

In this opinion the other judges concurred.

HenNBY C. BUTLER vs. WALLACE BARNES.

/
Hartford Dist., Oct. T., 1800. ANDREWS, C. J., CARPENTER, LooMIs,
SEYMOUR and TORRANCE, J8.

4 in 1872 agreed by parol to seli and B to buy a piece of land, which A had
marked out by stakes. Both parties understood that the north iine was
the south line of a lot belonging to O, but supposed the stakes were
upon that line, and A4, although he pointed out the stakes as marking
the line, had no intention of agreeing to sell anything beyond the true
line. A warranty deed was executed by 4 and delivered to and accept~
ed by B, bounding the lot on the north by land of O, and making no
mention of the stakes. B in 1873 conveyed the lot, with the same de-
scription, to C. The stakes were in fact a few inches over the north
line of A’s lot, and upon tle lot of @, but the error was not discovered
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until C had erected a barn on the lot which stood In part on this strip
of land, when in 1888 he was evicted from it by the owner of the Olot.
C then brought a suit against A for the reformation of the deed, so as
to make it embrace the strip in question, and for damages for the evic-
tion. Before the suit was brought B assigned to him all his rights
against A, growing out of the original transaction. Held—

1. That the pointing out by A in the sale to B of the stakes as marking
the true lines of the lot, was determinative of the actual subject-
matter of the sale, and that its effect was not qualified by the fact that
A intended to sell and B to buy only to the boundary line of A4’s own-
ership.

2. That the mistake of the parties in supposing that the lot described in
the deed was identical with the lot as staked out, was such a mistake
as entitled the grantee to a reformation of the deed.

8. That the right which B would have had to equitable relief passed to C
as his grantee.

4. That the fact that tbe deed, if reformed so as to include the strip in
question, could not convey 2 title to the strip, 4 having no title to it,
was not a sufficient reason for denying equitable relief.

5. But that the court, without decreeing the reformation of the deed, would
render judgment for the damages which would have been recoverable,
under the covenants of the deed, if it had been reformed.

8. That C was not chargeable with laches in not bringing his suit earlier.

The court below found that 4 did not intend to sell to B, nor B to C, any
other land than a piece bounded northerly on the land of O, and that
all three supposed the land described in the deed of 4 to B to be iden-
tical with the lot as marked by the stakes, and tbence found that the
land actually sold and conveyed in both cases was the piece described
in the degds. Held to be a conclusion of law, based upon the idea
that the description in the deed must prevail over the boundaries ac-
tually pointed out, notwithstanding the mistake of the parties in sup-
posing that they agreed..

Under the practice act (Gen, Statules, § 877}, the plaintiff could in the
same action ask for the reformation of the deed and for damages for
the breach of the covenants which the deed would contain if reformed.

[Argued October 8th, 1890—decided March 3d, 1891.]

Surr for the reformation of a deed and for damages;
brought to the Court of Common Pleas of Hartford County,
and heard before Bennett,J. The court made the following
finding of facts.

On August 15th, 1872, Wallace Barnes, the defendant,
sold to Charles H. Riggs a piece of land fronting on North
Main street, in Bristol, which he described and bounded in
the deed as follows :—* Northerly on land of the heirs of
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Mrs. Ann O'Connor, one hundred feet; easterly on high-
way called North Main street, thirty-three feet; southerly
on grantor, one hundred and sixteen feet and ten inches;
westerly on grantor, thirty feet two and a quarter inches;”
and conveyed the same by deed containing the usual cove-
pants of warranty and seisin.

At the time of the purchase both Barnes and Riggs went
upon the land, and Barnes then pointed out four stakes which
he had previously placed at the corners, one at each corner,
as designating the boundaries of the lot. Both supposed
that the lot described in the deed and the lot staked out
were identical, and that the lines indicated by the stakes cor-
rectly designated the boundaries of the piece of land pur-
chased. There were no buildings on the land, and no fence
marked any of the boundaries.

This lot was a portion of a tract of land owned by Barnes,
and which be had divided into three lots, and had indicated
the boundary lines of each lot by a stake driven into the
ground at the corner of each lot. '

Riggs.held the land conveyed to him by Barnes till De-
cember 29th, 1873, when he sold it to Henry C. Butler, the
plaintiff, and bounded and described the lot as follows :—
“ Northerly on land of heirs of Mrs. Ann O’Connor, one
hundred feet ; easterly on highway called North Main street,
thirty-three feet ; southerly on land of George W. Goodsell,
one hundred and sixteen feet and ten inches; westerly on
land of Wallace Barnes, thirty feet and two inches;” and
conveyed it by deed containing the usual covenants of war-
ranty and seisin.

When Riggs sold and conveyed the lot to Butler, the
stakes placed at its corners by Barnes were all standing,
and both Butler and Riggs supposed the land described in
the deed was the lot designated by the stakes.

At about the time of the purchase of the lot, Butler em-
ployed a surveyor to locate the boundaries of the described
land, who reported that the boundaries were correctly desig-
nated by the stakes placed by Barnes.

Barnes, Riggs and Butler all supposed that the lot staked
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out correctly designated the land described in the deeds from
Barnes to Riggs, and from Riggs to Butler, and that the north-
erly line of the lot indicated by the stakes correctly marked
the boundary line of the land of the heirs of Mrs. Ann
O’Connor.

In January, 1874, Butler erected a barn on this lot, about
twenty-seven feet wide, and within the boundary line as in-
dicated by the stakes.

In June, 1886, Catharine R. Root, who had become the
owner of the land on the north, described as belonging to
the heirs of Mrs. Ann O’Connor, brought an action against
Butler, returnable to the Court of Common Pleas of Hart-
ford County, claiming that his barn encroached on a portion
of her land ; and in this action the court found the barn to
be an encroachment, and also established the boundary line
between the lands of Mrs. Root and Butler. The boundary
line having been ‘established by the court, it is found that
the northerly line, as indicated by the stakes placed by
Barnes, had included in Butler’s lot a triangular piece of
land belonging to Mrs. Root, six and one half inches wide
at the front on North Main street, and running out to a point
at the rear of Butler’s lot. By the decision of the court the
plaintiff was ejected from this triangular piece.

The title of Butler to the triangular piece, or his right of
occupancy of the same, had never been disputed or ques-
tioned by any one till about the time of the commencement
of the action of Root v. Butler, and the plaintiff did not
learn until the rendering of final judgment in that action
that the line of the land of the heirs of Mrs. O’Connor, and
the northerly line of the lot staked out by Barnes, were not
identical.

Riggs on the 6th day of March, 1888, and before the pres-
ent suit was brought, executed and delivered to the plaintiff
the following assignment, which is set forth in the com-
plaint :—

: “BristoL, CONN., March 6, 1888.

“In consideration of the receipt of one dollar, which is
hereby acknowledged, I hereby sell, assign and transfer to
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Henry C. Butler all claim, right, and cause of action, which
I may have against Wallace Barnes, arising from the con-
veyance by said Barnes to me of a certain piece of land, by
deed dated August 15th, 1872, or from the covenants in said
deed contained, or from the parol contract made by said
Barnes with me for the sale of a lot of land, to complete
which said deed was made; and I hereby authorize said
Butler in my name or'in his own, but for his own benefit, to
prosecute his suit against said Barnes for the recovery of
judgment upon said covenants, or for a reformation of said
deed, or for other legal or equitable relief arising out of such
contract, deed or covenants, as he may deem fit.
C. H. Rigas. [L. 8.]”

Before the commencement of this action the plaintiff de-
manded of Barnes a reformation of his deed, and also de-
manded payment of damages.

The court finds that the land actually sold and conveyed’
by Barnes to Riggs, and by Riggs sold and conveyed to the
plaintiff, was the piece described in their deeds; and that
all three supposed the land described in the deeds was iden-
tical with the lot staked out by Barnes. But Barnes did
not intend to sell and convey to Riggs any other land than
a piece bounded northerly on the land of the heirs of Mrs.
Ann O’Connor, and extending southerly on North Main
street from the line of said land of Mrs. O’Connor thirty-
three feet; and Riggs sold to the plaiutiff the same land,
having the same northerly line and the same frontage on
North Main street. Barnes had attempted to locate such a
piece by placing stakes at its corners, but he had mistaken
the correct northerly line.

Butler had occupied the lot staked out, supposing it to be
the land described in his deed. The decision of the court
had ejected him from a portion of the land he was occupy-
" ing, but not from any part of the land described in his deed.
He has lost no land which he actually bought of Riggs. The
substance of the whole matter is that Barnes, Riggs and But-
ler were all mistaken as to the correct location of the north-
erly line of the piece of land bought and sold by them.
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Upon the foregoing facts on the trial the plaintiff claimed
as matter of law that the pointing out by Barnes to his
grantee, while the negotiations were in progress, of a lot
exactly located and staked, which lot all the parties sup-
posed to be the lot which was to be sold and conveyed, and
the mutual mistake between them by which they gave and
received the deeds as correctly describing the staked lot, en-
titled the plaintiff to a reformation of the deed, to make it
so describe the staked lot, and to damages upon the cove-
nants as reformed. But the court overruled these claims,
and held that the plaintiff was not entitled to the reforma-
tion of his deed as asked for, nor entitled to recover dam-
ages from the defendant.

Upon these facts the court rendered judgment for the de-
fendant, and the plaintiff appealed to this court.

N. A. Pierce and E. Peck, for the appellant.

1. This action was instituted in accordance with the ruling
of this court in Broadway v. Buxton, 43 Conn., 282. The
facts offered to be proved by the plaintiff in that case were
identical with those at bar. The grantee had brought an
action of covenant at law, and the court said :—* An action
on the covenants can afford no remedy; resort must be had
to a court of equity to correct the deed, and make it con-
form to the intent and agreement of the parties.” This
ruling was in accordance with the entire current of modern
equity decisions. The power and duty of equity to grant
reformation of deeds and other writings upon parol evi-
dence of the real intention of the parties, and of the mutual
mistake by which they have failed to carry out that inten-
tion, is constantly stated in more and more unqualified lan-
guage. 2 Pomeroy’s Equity, § 866 ; Story’s Eq. Jur., § 1562;
Johnson v. Taber, 10 N. York, 319; Bush v. Hicks, 60 id.,
298 ; Tabor v. Cilley, 53 Verm., 487 ; May v. Adams, 58 id.,
74. No Connecticut case except that of Broadway v. Bua-
ton involved exactly the same facts as the case at bar, but
the general doctrine of the reformation of deeds in case of
mutual mistake has been applied many times, and with no
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intimation that the rule was narrower here than in other
jurisdictions. Chamberlain v. Thompson, 10 Conn., 243 ;
Stedwell v. Anderson, 21 id., 189; Bunnell v. Read, id.,
586 ; Knapp v. White, 23 id., 543 ; Blakeman v. Blakeman,
89 id.. 320; Cake v. Peet, 49 id., 501 ; Palmer v. Hartford
Fire Ins. Co., 54 id., 488. It is true that this court, by a
majority of the judges, in Osborn v. Phelps, 19 Conn., 63,
held that a deed cannot be reformed and enforced in the
same action. This doctrine was based upon the statute of
frauds, and the court rely upon the fact that no part of the
purchase money had been paid by the plaintiff, no possession
taken, and no act done by him in reliance upon the parol
contract. In the case at bar the payment of the purchase
price, the sixteen years’ occupancy of the land, the erection
of a barn partly upon the strip of land in dispute, effectually
dispose of any argument under the statute of frauds. But
Osborn v. Phelps was questioned and virtually overruled in
T hompeonville Scale Mfg. Co. v. Osgood, 26 Conn., 16. Itis
contrary to the whole current of modern American decisions,
and certainly is obsolete under our present practice, in which
equity and law are joined, and in which complete and final
justice, equitable or legal, or both, is commonly to be ob-
tained in a single action. Story’s Eq. Jur., § 161; Pome-
roy’s Eq., §§ 861, 862, 866.

2. There can be no question as to the right of the plaintiff
(grantee of the original grantee) to bring this action. Even
if the action were purely a legal one on the covenant, the
right of action against the remote warrantor is unquestioned.
But the plaintiff here was not only in privity of title with
the original parties, but was a party to the mistake, and fully
within the equities which existed between them. Anaction
for the reformation of a deed may be brought not only by
the original parties, but by their privies in title. 1 Story’s
Eq. Jur., §165. Bunnell v. Reed, 21 Conn., 586, was an ac-
tion for the reformation of a deed brought by an execution
creditor of the original grantee. But all question as to the
right of the plaintiff to bring this action is removed by the
assignment from Riggs. The validity of this assignment is
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fully established by Dickinson v. Burrell, L. R., 1 Eq., 33T,
and Traer v. Clews, 115 U. S. R., 528. See also 2 Story Eq.
Jur., § 1040 ; Elting v. Clinton Mills Co., 36 Conn., 206. But
the whole question as to the right of the assignee to sue
upon *any chose in action ” is put at rest by our statute,
§ 981. See Hoyt v. Ketcham, 54 Conn., 60.

3. But it may be claimed that the finding ¢ that the land
actually sold and conveyed by Barnes to Riggs, and by
Riggs * * * to the plaintiff, was the piece described in
their deeds; that Barnes did not undertake to sell any other
land than a piece bounded northerly on the land of the
heirs of Ann O’Connor; and that he (Butler) has lost no
land which he actually bought of Riggs,”—is fatal to the
plaintiff’s right of action. But we believe that it will ap-
pear clearly, upon careful examination, that these findings
are really the legal conclusions of the court below. The
court goes over in detail all the facts alleged in the com-
plaint, and denied in the answer, and substantially finds
them all. It then draws its conclusions as to what is to be
deemed the sale and undertaking arising from those facts,
leading up to the judgment for the defendant. This court
has recently said of a similar finding :—* It was- not there-
fore intended as a finding of a fact based on independent
evidence, but only as an application of the special facts pre-
viously stated to the determination of the legal issue. The
question is therefore controlled by the special facts referred
to and the legal conclusions to be drawn therefrom.” Tlyler
v. Waddingham, 58 Conn., 886. These conclusions of the
court are erroneous. Can it be that one who has staked out
a certain lot, takes a prospective purchaser to see it, points
out the stakes *as designating the boundaries of the lot,”
leads him to suppose that the lines indicated thereby cor-
rectly designate the boundaries, and thereupon makes a
sale, does not  undertake” to sell that precise lot. Can it
be that the purchaser, going into possession, occupying six-
teen years, maintaining the staked line, and then ejected
from it, ¢ has lost no land which he actually bought ?” The
making, delivery and acceptance of every deed are necessa-

Vor. Lx.—12
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rily the carrying out of some prior parol contract of sale.
The deed cannot be drawn, nor the mouney paid, unless the
minds of the parties as to the lot to be bought, and the
money to be paid, have already met. The negotiations out
of which the contract arose were carried on upon the visibly
staked-out lot, which stakes the vendor pointed out * as des-
ignating the boundaries,” *“which lot all the parties sup-
posed to be the lot which was to be sold and conveyed.”
In view of those stakes, and in that supposition, the vendee
agreed to pay whatever price was paid. Can it be true that
the resulting coutract concerned, not that visible lot, but an
unknown, indefinite lot, bounded by a legal line first estab-
lished by a judgment many years after ? This court has, in
recent cases, fully established the doctrine that a so-called
finding, which really involves legal conclusions from other
facts specially found, may be reviewed here. Mead v. Noyes,
44 Conn., 487 ; Hayden v. Allyn, 55 id., 280 ; Tyler v. Wad-
dingham, 58 id., 875.

J. J. Jennings, for the appellee.

1. The action was brought too late. Barnes’s deed was
dated August 15th, 1872, and the service of the complaint
was made August 16th, 1889. We claim that the case is
within the statute of limitations. Wood on Limitation of
Actions, 116 ; Oakes v. Howell, 27 How. Pr., 145. If a stat-
ute of limitations ought ever to be taken advantage of, this
would seem a proper case. A man makes a deed ; that deed
is accepted. Seventeen years after it is sought to cause an
entirely different contract to be substituted for the one ex-
pressed in writing at the time, by means of oral testimony.
Such an attempt ought to be met by a refusal.

2. The plaintiff has no standing in this court against the
defendant. When the plaintiff vouched in the defendant in
the case of Root v. Butler, the latter could see that his deed
was correct, and it appears clearly from the complaint that
the plaintiff can have no action at law against the defendant
on any covenant of warranty in the deed. The defendantis
therefore in no wise affected by the judgment in Root v. But-
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ler. No contract relation exists between the plaintiff and
defendant. Barnes has given Butler no deed, has entered
into no contract with him. Barnes is privy to no contract
with Butler. Butler is a naked assignee of Riggs, and Riggs
had nothing to assign. The assignment is void, or at least
an assignee thereunder gains no right to bring or maintain
a suit. The leading case is Prosser v. Edmonds, 1 Younge
& Coll., 481. But the whole question is gone into at length
in 2 Story’s Eq. Jur., § 1040 4, and note, and there are quota-
tions there from the cases, especially the English cases. See
also Hill v. Boyle, L. R., 4 Eq., 260. An action for the re-
formation of a deed is not sustainable by one who does not
as a matter of fact connect himself with the arrangement,
bargain or contract under whioh the deed was made; and
the mere fact that one is a grantee of the party to whom the
deed was made, does not so connect him. Willis v. Sanders,
51 N. York Super. Ct., 384. The assignment of a mere right
of action to procure a transaction to be set aside on the ground
of fraud is not permitted. 3 Pomeroy Eq., § 1276 ; Milwau-
kee & Minn. R. R. Co. v. Milwaukee §& Western B. R. Co.,
20 Wis., 195. The claim here is, I suppose, mistake. But
the principle is the same whether frand or mistake. A right
to prosecute a suit in equity to set aside a deed on the ground
of fraud is not assignable. Jones v. Babcock, 156 Mo. App.,
149 ; Brush v. Sweet, 38 Mich., 574; 2 Spence’s Eq., 363,
369, 372. A mere right to file a bill in equity is not assign-
able. Marshall v. Means, 12 Geo., 61 ; Norton v. Tuttle, 60
1L, 180; Mitchell v. Winslow, 2 Story, 630; Kendall v. U.
Statés, T Wall.,, 113.

3. But waiving all question as to the plaintiff’s right to
sue, he fails to bring himself within the plain and well es-
tablished rules governing cases concerning the reformation
of written instruments. (1.) The statute of frauds. Con-
tracts concerning the sale of lands must be in writing.
There is no written contract, no pretense that there is or
ever was one between Butler and Barnes, nor between Riggs
and Barnes, about the purchase of land bounded on the north
by a line drawn between two stakes. If parties to a written
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contract can come into court and have an oral contract sub-
stituted for a written contract, the statute of frauds may as
well be repealed. (2.) Where the language of a convey-
ance is unambiguous, no parol evidence to vary or control
its import is admissible. Stone v. Clark, 1 Met., 878 ; Os-
born v. Phelps, 19 Conn., 68. (8.) The only resource left
to the plaintiff is the principle that a court of equity will
reform contracts where, through fraud, accident or mistake,
the written agreement does not express the intent of the
parties. There is no claim of fraud or accident. The
plaintiff says there was a mutual mistake. But was
this mistake, if there was one, one that affects this deed ?
Will even the plaintiff claim that Barnes would have writ-
ten the description of the north boundary differently under
any circumstances ? The plaintiff must prove this in order
to make out his case. The fact that he got the foundations
of his barn six inches too far north through a mistake made
in locating the boundary, cannot affect this case. The court
finds that there was no mistake as to.the contract itself ; that
the plaintiff did not rely upon any representation of Barnes
or Riggs as to where the boundary was because he employed
a surveyor to locate his north boundary according to the deed.
PARDEE, J., in Palmer v. Hartford Fire Ins. Co., 54 Conn.,
501, says:—“ Of course the presumption in favor of the
written over the spoken agreement is almost resistless ; and
the court has wearied itself in declaring that such prayers
must be supported by overwhelming evidence or be denied.”
“ A written instrument will not be reformed by a court of
equity until a mistake is made to appear beyond reason-
able controversy.” Hinton v. Citizen’s Mut. Ins. Co., 63 Ala.,
488. See also Remillard v. Prescott, 8 Or., 87; McCoy v.
Bayley, id., 196 ; Rowley v. Flannelly, 80 N. Jer. Eq., 612 ;
MeDonnell v. Milholland, 48 Md., 540 ; Yocum v. Foreman,
14 Bush, 494 ; Hamlon v. Sullivant, 11 Ill. App., 423 ; Gris-
wold v. Hazard, 26 Fed. Rep., 185 ; Brohammer v. Hoss, 17
Mo. App., 1; Coxz v. Woods, 67 Cal., 817 ; Stiles v. Willis,
66 Md., 552; Paulison v. Iderstine, 28 N. Jer. Eq., 806 ;
Ramsey v. Smith, 82 id., 28; Stark. Ev., 676. Equity will
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not relieve against mistakes due to the plaintiff’s want of
reasonable care and diligence, in the absence of fraud.
Pearce v. Suggs, 85 Tenn., 124 ; Lewis v. Lewis, 5 Or., 169;
Brown v. Fagan, 71 Mo., 563 ; Iverson v. Wilburn, 65 Geo.,
1038. A mistake to be the ground of reformation of a writ-
ten agreement should be proved as much to the satisfaction
of the court as if admitted. Ford v. Joyce, T8 N. York, 618 ;
Durner v. Shaw, 96 Mo., 22. The mistake must appear be-
yond a reasonable doubt. Jarrell v. Jarrell, 27 W. Va., T43.
Equity will not reform a deed where the parties did not mis-
take its contents but only its effect; also where the misde-
scription of the land conveyed is the result of carelessness
in procuring a correct description. Toops v. Snyder, 70 Ind.,
5564. A written instrument will be reformed for fraud or
mistake only so as to give effect to a previous binding con-
tract of the parties. Petesch v. Hambach,48 Wis., 443. The
mere fact that had the parties been differently informed they
would not have maae the deed as they did, affords no ground
for reformation. St. Anthony Water Power Co. v. Merriman,
35 Minn., 42. Words inserted intentionally cannot be changed
on the ground that-one party misunderstood their meaning
or effect, or that they conflict with a contemporaneous parol
agreement. Barnes v. Bartlett, 47 Ind., 98. Equity will
correct errors, but of course cannot make new contracts.
Casady v. Woodbury County, 13 Iowa, 113. A contract
must have been made and by a mutual mistake of the par-
ties incorrectly reduced to writing. ZLanier v. Wyman, 5
Rob., (N. Y.) 147 ; Sutherland v. Sutherland, 69 Ill., 481;
Evarts v. Steger, 5 Or., 147. The courts in this jurisdiction
have usually confined themselves to correction of mere form-
al mistakes or omissions in written instruments. The prin-
ciple which guides this court was well stated by Judge
PARDEE, in the case cited above. Special attention is also
called to Thompsonville Scale Mfg. Co. v. Osgood, 26 Conn.,
16; Osborn v. Phelps, 19 id., 68. If the plaintiff wanted
the northern boundary to be a line between two stakes, why
did he not have that description and & covenant to that ef-
feet inserted in the deed ? The deseription by boundaries is
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conclusive. It was the duty of the plaintiff to measure his
land and ascertain the facts according to the boundaries. If
he desired to limit the defendant, he should have asked to
have express covenants inserted. ¢ It is.not competent to
control the boundaries given in a deed by parol evidence that
the parties supposed other land, in addition to what is embrac-
ed within such bounds, was included in the grant, or that the
monument expressly described is different from the one in-
tended.” Powell v. Clark, 5 Mass., 355. See also 8 Washb.
Real Prop., 364; Frost v. Spaulding, 19 Pick., 445; Child
v. Wells, 138 id., 121 ; Pride v. Lunt, 19 Maine, 115 ; McCoy
v. Galloway, 3 Ohio, 282 ; Emerick v. Kohler, 29 Barb.,169 ;
 Parker v. Kane, 22 How., 1; Clark v. Baird, 5 Seld., 183 ;
Dodge v. Nichols, 5 Allen, 548 ; Spiller v. Scribner, 36 Verm.,
245 ; Gilman v. Smith, 12 id., 150 ; Peasles v. Gee, 19 N.
Hamp., 273 ; Terry v. Chandler, 16 N. York, 854 ; Dean v.
Erskine, 18 N. Hamp., 83; Robert: v. Atwater, 42 Conun.,
266; Snow v. Chapman, 1 Root, 528 ; Rawle’s Covenants
for Titles, 523. :

SEYMOUR, J. In this case the appellee claims at the out-
set, and as conclusive of the question before us, that the
court below has decided, as a question of fact, that no mis-
take occurred between the parties to the original deed which
the plaintiff seeks to have reformed, but that it accurately
expresses the contract which was made and correctly de-
scribes the land which was sold. -

Is this claim well founded? The finding states that in
1872 the defendant sold to one Riggs a piece of land which
he described and bounded in the deed as follows :—¢ North-
erly on land of the heirs of Mrs. Ann O’Connor, one hun-
dred feet; easterly on highway called North Main street,
thirty-three feet; southerly on grantor, one hundred and
sixteen feet and ten inches; westerly on grantor, thirty
feet two and a quarter inches;” and the deed contained
the usual covenants of warranty and seisin.

At the time of the purchase both Barnes and Riggs went
upon the land, and Barnes then pointed out four stakes
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which he had previously placed at the corners, one at each
corner, as designating the boundaries of the lot. Both sup-
posed that the lot deseribed in the deed and the lot staked
out were identical, and that the lines indicated by the stakes
correctly designated the boundaries of the piece of land pur-
chased. There were no buildings on the land, and no fence
marked any of the boundaries.

Barnes and Riggs, and Butler, the plaintiff, who after-
wards purchased the land of Riggs, all supposed that the
lot staked out correctly designated the land described in the
deeds from Barnes to Riggs and from Riggs'to Butler, and
that the northerly line of the lot indicated by the stakes
correctly marked the boundary line on the land of the heirs
of Mrs. Ann O’Connor.

The court finds that  the land actually sold and conveyed
by Barnes to Riggs, and by Riggs sold and conveyed to the
plaintiff, was the piece as described in their deeds ; and that
all three supposed the land described in the deeds was iden-
tical with the lot staked out by Barnes. But Barnes did
not undertake to sell and convey to Riggs any other land
than a piece bounded northerly on the land of the heirs of
Mrs. Ann O’Connor, and extending southerly on North
Main street from the line of the land of Mrs. O’Connor
thirty-three feet; and Riggs sold to the plaintiff the same
land, having the same northerly line and the same frontage
on North Main street. Barnes had attempted to locate such
apiece by placing stakes at its corners, but he had mistaken
the correct northerly line. Butler had occupied the lot staked
out, supposing it to be the land deseribed in his deed. The
decision of the court had ejected him from a portion of the
land he was occupying, but not from any part of the land
described in his deed. He has lost no land which he ac-
tually bought of Riggs. The substance of the whole mat-
ter is that Barnes, Riggs, and Butler, all were mistaken as
to the correct location of the northerly line of the piece of
land bought and sold by them.”

From this finding it is evident that the court did not de-
cide, as matter either of law or of fact, that no mistake oc:
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curred between the parties to the original deed. A mistake
is clearly stated, namely, ¢ that both parties supposed that
the lot described in the deed and the lot staked out were
identical, and that the lines indicated by the stakes correctly
designated the boundaries of the piece of land purchased.”
That is to say, both parties supposed that the deed accu-
rately described the lot which was staked out and which the
defendant pointed out as the subject of the sale. This sup-
position was incorrect. The deed did not accurately describe
the northern boundary of the lot so designated and pointed
out by the grantor.

Here the mistake arose. This was the mistake. The
reasoning of the court in coming to its conclusion seems to
have been substantially this :—The line pointed out as the
correct line for the northern boundary, when the sale was
made, was indicated by two stakes; the parties supposed
that the line so indicated was identical with the O’Connor
line and would be correctly described by bounding the lot
sold northerly on land of the heirs of Mrs. O’Connor. The
deed did bound the lot northerly on the land of said heirs ;
therefore I find that the lot actually sold was the piece de-
scribed in the deed and not the piece pointed out and con-
tained within the four stakes, and that the defendant did
not undertake to sell and convey to Riggs any other land
than a piece bounded northerly on the land of the heirs of
Mrs. O’Connor.

The conclusion is manifestly a conclusion of law based
upon the idea that the description of the boundaries in the
deed must prevail over the boundaries actually pointed out
upon the premises, and that the parties must be taken to
have intended to contract according to the boundaries
named in the deed, although they were mutually mistaken
in supposing these were identical with the boundaries point-
ed out as above stated.

The claim which the court overruled, as stated in the find-
ing, was the claim of the plaintiff « that, as matter of law,
the pointing out by the defendant to his grantee, while the
negotiations were in progress, of a lot exactly located and
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staked, which lot all the parties supposed to be the lot which
was to be sold and conveyed, and the mutual mistake between
them by which they gave and received the deeds as cor-
rectly describing the staked lot, entitled the plaintiff to a
reformation of the deed so as to make it describe the staked
lot, and to damages upon the covenants as reformed.” In
overruling this claim the court manifestly decided that, upon
the facts stated, the law was so that the plaintiff was not en-
titled to the relief sought. Was this decision correct ? That
is the question now presented. As between the original par-
ties would the grantor have been entitled to a reformation of
his deed ?

The mistake which the parties made was, as we have seen,
that both supposed that the lot described in the deed and the
lot staked out were identical. Both supposed that the de-
scription in the deed covered the land which was staked off
and had been pointed out by the defendant as the lot sold.
Notwithstanding this the court held that the land actually
sold and conveyed was the piece described in the deed. That
it was the piece conveyed by the terms of the deed is self-
evident. That it was the piece sold is the conclusion upon
which the court bases its refusal to reform the deed so as to
embrace the lot contained between the lines of the stakes.

Notwithstanding, also, the mistake set forth, the court
further finds that the defendant * did not undertake to sell
and convey to Riggs any other land than a piece bounded
northerly on the land of the heirs of Mrs. O’Connor.” If
by the word *undertake ” the court means that, taking all
the facts together, it must be held that the defendant only
agreed to sell what the deed specifies, which is the natural
meaning of the word as here used, then the issue is plainly
before us.

It is clear that, while on the premises, the defendant un-
dertook, both in the sense of offered and of agreed, to sell
the lot he pointed out. The deed through the mistake of
the parties did not express that undertaking. What would
have prevented the grantee from having it so corrected that
it should express the undertaking ?
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It may be suggested that it is evident, that the defendant
did not intend to sell any land which he did not own and
therefore it was no mistake on his part to bound the land in
the deed as he did. But the suggestion is specious. It has
reference to the general intent which every honest man has
within himself not to sell what is not his own. And yet he
may fully intend, as between himself and another, to sell
what he mistakenly supposes to be his own. It may, no
doubt, be truly said, in one sense, that the grantor in this
case did not intend to sell nor the grantee to buy, land be-
longing to the O’Connor heirs. At the same time it is true
that the grantor intended to sell, and the grantee to buy, ex-
actly the lot which was poiuted out as for sale between the
lines indicated by the stakes. The mistake was in suppos-
ing that the line between the north stakes was identical with
the O’Connor line. If the grantor had known where that
line was he would have made his stakes conform to it.

The bargain was made before the deed was executed.
There was no misunderstanding as to the shape or dimen-
sions of the land which was the actual subject of the sale.
If the parties had united in fencing it after the execution
and delivery of the deed, they would have built the fence
from stake to stake.

The true statement of the case would be that the defend-
ant had no intention of encroaching on the O’Connor land
when he marked out for sale, and sold, a lot which, in faect,
so encroached, though described in the deed, in accordance
with the parties’ belief, as bounded north on the O’Connor’s
heirs’ land. If the court had found that, though the lot was
pointed out, yet the parties intended to bound it north on
the O’Connor land, whether the stakes correctly indicated
that line or not, such finding would present a very different
case and would have been conclusive. If, also, the question
had arisen in a court of law as to what land the defendant
bad sold, then the deed, upon well known principles, would
have been held to express the contract and to exclude parol
testimony to vary or contradict its terms. The very reason
for coming into a court of chancery is to avoid the applica-
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tion of those principles, and, in a proceeding brought for
that purpose, to make the deed conform to the contract of
which it purports to be the evidence. It seems to a majority
of us that here was a mistake of such a nature as would
bave entitled the original grantee to have the deed reformed.
Broadway v. Buzton, 43 Conn., 282, was an action upon the
covenants of warranty and seisin. Buxton gave a deed of
certain land to Broadway which bounded it *“ west by land
of Calvin Hoyt, John L. C. Hoyt, Alva June and land of
Ira Scofield.” It appeared therefore from the deed that the
lands of the four proprietors named extended along the en-
tire length of the western boundary. Such however was
not the case. One G. W. Young also owned land abutting
for several rods on the west. After the execution of the
deed the true divisional line between said Young’s land and
the land conveyed to Broadway was judicially ascertained
and determined. Broadway claimed that by such line he
was dispossessed and evicted of a strip of land which was
covered by the deed of Buxton to him, and that therefore
Buxton was liable on the covenants in his deed. To sup-
port this claim he offered parol evidence that prior to com-
pleting the coutract for purchasing the land, and prior to the
giving of the deed, the parties went upon the premises, and
Buxton pointed out a line of fence constructed partly of
stone and partly of brush, running generally in a northerly
and southerly direction, as being in the western boundary
line of the land proposed to be conveyed. This line was in
fact one or two rods westerly of the line established as the
true divisional line between Young's'land and the plaintiff’s
land. It was for the loss of that strip of land, consequent
upon establishing the boundary line farther east than Broad-
way anticipated, that the action was brought. This court
said :—* As this is an action at law on a sealed instrument,
the intent of the parties must be gathered from the instru-
ment itself, not from any parol evidence. * * * The west-
ern boundary of the land conveyed is the eastern line of
the adjacent proprietors ; those lands, by the express terms
of the deed, being made the plaintiff’'s western boundary.
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No line of fence, no visible monuments, are referred to as
boundaries, and to interpolate them as such, by parol, would
clearly affect and vary the meaning of thatinstrument. Such
a course is clearly inadmissible. If the plaintiff has been
led into error, if he has been deceived or imposed upon by
the representations of the defendant as to the western bound-
ary of the land contracted for, and that it extended toa line
of fence, pointed out, which would give him more land than
his deed covers, an action on the covenants can afford no
remedy ; resort must be had to a court of equity to correct
the deed and make it conform to the intent and agreement
of the parties.”

In May v. Adams, 58 Verm., T4, two tenants in common
divided their land by deed of partition. There was a mu-
tual mistake in the deed in that the words and figures
“ north 45 degrees 30 minutes west” did not correctly de-
seribe the line agreed on. The agreed line was recognized
and understood by them to be the one described in the deed
8o long as they were the owners ; and the parties to the suit
purchased with a like understanding and also recognized it
for several years. When the mistake was discovered a bill
in chancery was brought by May for the reformation of the
deeds so as to make them describe accurately the line origi-
nally agreed on. It was held that the mistake was remedia-
ble in equity, both as between the original owners and their
grantees. The courtsays :—* With the deeds reformed, mak-
ing the division line to follow the old fence, the defend-
ant is secured in his title to all the land that he understood
his deed included at the time of his purchase, and the ora-
tor is entitled to have the deeds of partition reformed as
against the defendant so as to conform to the practical loca~
tion of the division line as made by the Doanes (the origi-
nal owners) and understood by the orator and defendant at
the times of their respective purchases.”

See also Bush v. Hicks, 60 N. York, 298; Beardsley v.
Knight, 10 Verm., 185 ; Tabor v. Cilley, 53 id., 487 ; Wilcox
v. Lucas, 121 Mass., 25 ; Allen v. McGaughey, 81 Ark.,252;
Calverley v. Williams, 1 Vesey Jr., 210 ; Frye on Specific
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Performance, § 501; 2 Pomeroy’s Equity Jurisprudence,
§ 866.

For the purpose, then, of putting the original grantee,
Riggs, in a position to recover for a breach of the covenants
in the defendant’s deed, it is clear, both upon principle and
authority, that his deed might have been reformed and made,
in terms and description, to cover the land pointed out and
lying within the lines which connected the corner stakes.
Making the deed describe the line pointed out as the bound-
ary, could only result in exact justice between the parties
to it.

In Joknson v. Taber, 10 N. York, 819, it was held that
where the boundaries of lands are pointed out by the vendor
to the purchaser, but, in the written contract of sale and in
the deed executed in pursuance of it, the description is
made, by mistake, to include lands not within such bounda-
ries, the deed will be corrected, on the application of the
vendor, so as to correspond with the boundaries thus point-
ed out; and that it is no answer to such application that
the description in the contract and deed was made in ac-
cordance with the instructions of the vendor, where it ap-
pears that both he and the vendee believed the descrxptlon
to correspond with the boundaries.

There being, then, a mutual mistake in the deed, which
would have entitled the original grantee to have it reformed,
the purchaser from him brings this complaint. Is he enti-
tled to the relief which he demands?

And first, irrespective of the facts in this case, can the
claims therein made be properly joined in a single com-
plaint ? The plaintiff asks for the reformation of the deed,
to make it state the true contract between the parties, and
then, not a specific performance of the contract thus truly
stated, but damages for the breach of covenants which the
contract as amended will show that he is entitled to upon
the facts of the case. Under the practice act, (Gen. Stat-
utes, sec. 877,) all courts which are vested with jurisdiction
both at law and in equity, may hereafter, to the full extent
of their respective jurisdictions, administer legal and equita-
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ble remedies, in favor of either party, in one and the same
suit, so that legal and equitable rights of the parties may be
enforced and protected in one action.

The rules under said act, chapter two, section two, refer
to *a complaint demanding specific equitable relief and also
damages, as equitable relief, incident thereto; (as for the re-
formation of a policy of insurance and the payment of a
loss under the same as reformed.)” Pomeroy, in his book
on Remedies and Remedial Actions, sec. 78, treats of the
provisions, in the several codes and practice acts, combining
legal and equitable actions and defenses in the same suit.
He says:—¢ Where a plaintiff is clothed with primary
rights, both legal and equitable, growing out of the same
cwuse of action or the same transaction, and is entitled to
an equitable remedy and also to a further legal remedy based
upon the supposition that the equitable relief is granted, and
he sets forth in his complaint the facts which support each
class of rights and which show that he is entitled to each
kind of remedy, and demands a judgment awarding both
species of relief, the action will be sustained to its full ex-
tent in the form adopted.” This rule, he says, has been
firmly established by the court of last resort in New York
and is adopted in all the states with one or two exceptions.

He states several cases where it has been applied ; among
them, an action by the holder of the legal title to correct his
title deed, to recover possession of the land according to the
correction thus made, and to recover damages for withhold-
ing such possession ; and an action by the grantor of land to
correct his deed by the insertion of the exception of the grow-
ing timber, and to recover damages for trees, embraced in the
exception, wrongfully cut by the grantee. The author fur-
ther says :—¢ The court, instead of formally conferring the
special equitable remedy and then proceeding to grant the
ultimate legal remedy, may treat the former as though ac-
complished, and render a simple common law judgment em-
bracing the final legal relief which was the real object of the
action.” See sec. 80.

It was a maxim of equity jurisprudence, before the statu-
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tory juinder of legal and equitable actions, that when the
chancellor had once obtained jurisdiction he would do com-
plete justice. But the limit of his power in that direction
was not well defined. Certainly the spirit of our practice
act, and of acts of a similar character, would enlarge such
jurisdiction rather than restrict it. The application now is
to a single court having both legal and equitable jurisdie-
tion, and the intention of the law is to give the suitor full
and complete relief, within certain well defined rules as to
joinder of actions and parties, in a single action.

If it be suggested that, inasmuch as the defendant does
not own the strip of land in question, a complaint for the
reformation of the deed and a specific performance of the
reformed contract would not lie, and therefore the court will
refuse to reform the deed, we reply, that for that very rea-
son—because he cannot obtain a specific performance—the
plaintiff is entitled to the relief he is seeking. There is no
other way to compel the defendant to pay for what, not own-
ing, he sold. An action of covenant broken will not lie be-
cause, unreformed, the deed does not cover the land. If it
cannot be corrected so as to make it include the land sold,
then the grantee is remediless, and the protection expected
from the covenant of warranty breaks down just when it is
needed. As to the facts on this point, the finding shows that
in 1878 Riggs, the original grantee, sold the land in question
to the plaintiff and conveyed it by a deed, containing the
usual covenants of warranty and seisin, in which it was
bounded and described to all intents and purposes precisely
as in the original deed. The stakes placed at the corners by
the defendant were still standing, and both Riggs and the
plaintiff supposed the land described in the deed was the
lot designated by the stakes.

About the time of the purchase the plaintiff employed a
surveyor to locate the boundaries of the described land, who
reported that they were correctly designated by the stakes.
In 1874 Butler erected a barn on the lot within the boundary
line as indicated by the stakes. In 1886 Catharine R. Root,
who had become the owner of the land described in the deeds
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as belonging to the heirs of Mrs. Ann O’Connor, brought an
action against the plaintiff, claiming that his barn encroached
upon her land. The court found upon the trial of the ac-
tion the barn to be an encroachment, and also established
the boundary line between the lands of said Root and the
plaintiff, and it is found by the court below, in accordance
with that decision, that the northerly line, as indicated by
the stakes, had included in the plaintiff’s lot a triangular
piece of land belonging to said Root, six and one half
inches wide at the front and running out to a point at the
rear of the lot. By this decision the plaintiff was ejected
from such triangular piece. The title of the plaintiff to the
triangular piece and his right of occupancy had never been
disputed until about the time the action of Root against But-
ler was commenced, and the plaintiff did not learn, until final
judgment was rendered in that action, that the line of the
land of Mrs. O’Connor’s heirs and the northerly line of the
lot staked out by the defendant were not identical. Riggs
executed and delivered to thé plaintiff an assignment of all
his claim, right and cause of action against the defendant
arising out of said sale and conveyance, and authorized him
to bring suit in his own name.

These facts present the case of a grantee, in a deed con-
taining the usual covenants of warranty and seisin, who has
been evicted from a portion of the granted premises, seeking,
first, to reform the deed, and second, to recover damages, not
against his immediate grantor, but against a remote grantor
who conveyed the premises to his grantor with the same
covenants. It is familiar law that the covenants of seisin,
and of a right to convey, and against encumbrances, are
personal covenants, not runuing with the land or passing to
the assignee ; for, if false, there is a breach of them as soon
as the deed is executed and they become choses in action,
which are not assignable at common law. But the covenant
of warranty and the covenant for quiet enjoyment are pros-
pective, and an eviction is necessary to constitute a breach of
them. They are therefore in their nature real covenants.
They run with the land conveyed, and descend to heirs, and
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vest in assignees. So long as the grantor has not a good title
there is a continuing breach. In respect of them this court
held, in Booth v. Starr, 1 Conn., 246, that « every assignee
may maintain an action against all or any of the prior war-
rantors till he has obtained satisfaction.” This results from
the nature of the covenant, for each covenantor covenants
with the covenantee and his assigns, and as the lands are.
transferable it is reasonable that covenants annexed to them
should be transferred.” And (p. 249) * that the nature of
the engagement of the first covenantor is to indemnify all
the subsequent covenantees from all damftge arising from a
breach of the covenant.”

The plaintiff, as assignee of the real covenants of the deed,
has also a right of action against the defendant for the re-
formation of the deed, for the purpose of enabling him to
take advantage of the breach of such covenants. An action
for reformation may be brought not only by the original par-
ties but by their privies in title. 1 Story’s Eq. Jur., § 165.
This court held in Bunnell v. Reed, 21 Conn., 586, that an
execution creditor, to whom land had been set off, could sus-
tain an action against his debtor’s grantor for the correction
of the deed conveying such land to the debtor, so that it
might be made to include the land levied upon, as was in-
tended by the parties thereto, but which by mistake it failed
to do.

We have thus disposed of all the questions which it is
necessary to consider in order to decide the case before us.
There is nothing in the record which shows any such laches
on the part of the plaintiff, in pursuing his remedies after
his eviction, as would defeat his right to invoke the assist-
ance of a court of equity, and the majority of the court
think there is error in the judgment appealed from, and
that a new trial should be granted, at which the Court of
Common Pleas may reform the deed as herein indicated,
and thereupon render judgment for damages for the breach
of the covenants now in said deed contained.

There is error and a new trial is granted

VoL. Lx.—138 '
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In this opinion ANpREWS, C. J., and Loomis and Tor-
RANCE, J8., concurred.

CARPENTER, J., (dissenting.) A mistake which justifies
the interference of a court of equity, is defined by the civil
code of New York as follows :—* Mistake of fact is a mis-
take, not caused by the neglect of a legal duty on the part
of the person making the mistake, and consisting in, 1st, an
unconscious ignorance or forgetfulriess of a fact past or
present, material to the contract; or, 2d, belief in the pres-
ent existence of a thing material which does not exist, or in
the past existence of such a thing which has not existed.”
This definition is endorsed by Mr. Pomeroy as « both accu-
rate and comprehensive.” 2 Pomeroy’s Eq., § 839.

Again : “JIf a mistake is made by one or both parties in
reference to some fact which, though connected with the
transaction, is merely incidental, and not a part of the very
subject matter or essential to any of its terms ; or if the com-
plaining party fails to show that his conduct was in reality
determined by it; in either case the mistake will not be
ground for any relief, affirmative or defensive.” 2 Pome-
roy’s Eq., § 856.

I presume that it will be conceded that such is the law of
this state. A court of equity will not stoop to correct an
immaterial mistake. My first inquiry then is, was the mis-
take in this case a material one? Did the parties sell and
purchase because of their belief that the front line extended
to the stake ? In other words does it distinctly appear that
there would have been no sale had the parties known that
the front line fell six and one half inches short of the stake?
There can be but one answer to all these questions, and that
a negative one. The finding is ominously silent on this sub-
ject. Not only is an express finding of materiality wholly
wanting, but there is nothing in the record from which it
can be inferred. It will be remembered that the question
is, not whether the triangular piece six and one half inches
in front and running to a point one hundred feet back, is
now important to the plaintiff after constructing his build-
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ing partly thereon, but did Barnes and Riggs regard it as
important in 1872 that the real corner should be at the
stake ? There is no finding that they did and there can be
no inference to that effect. Riggs purchased a piece of land
with a frontage on the street of thirty-three feet. That quan-
tity of land he received ; at least that must be presumed for
our present purpose, as there is nothing in the case indicat-
ing that he did not. If therefore Riggs received all the land
that he purchased, and all that he supposed that he was to
receive, there is absolutely no ground on which it can be
claimed that he purchased it because he thought the stake
indicated the true corner, and that he would not have pur-
chased had he known that the corner was six and one half
inches further south. This alone I regard as a conclusive
answer to the plaintiff’s case.

The alleged mistake was not in drafting the deed. That
instrument contained nothing which the parties intended it
should not contain, and omitted nothing which they intend-
ed should be inserted. Had there been a material mistake
of that description a court of equity might have corrected
it by reforming the deed. But the deed as it stands de-
scribes the land which the grantor owned, and which was
intended to be conveyed by it, correctly. True, there was
a mistake, but it was dekors the deed. It was in locating
one corner of the premises. Obviously such a mistake is
not to be corrected by any change in the deed, especially a
change which will make it include land which the grantor
did not own, and the title to which cannot be affected by it.
The plain common sense method of correcting such a mis-
take is to ascertain and correctly locate the premises. Then,
if the grantee fails to get what he expects, and what he wants,
his remedy is an application to set aside or cancel the deed
and restore to him the consideration paid.

The change asked for will not effectuate the intention of
the parties. It will inevitably lead to results not intended
and not contemplated. The deed was intended to convey
the land and only the land which the grantor owned. Chang-
ing it so as to include land which he did not own is futile.
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It is said that by pointing out the stake as the corner the
parties virtually agreed that the deed should so describe the
land, and therefore that the parties intended to deed to the
stake. True, in one sense, and not true in another. It
clearly appears that they intended to bound the premises
north by the O’Connor line. That was the primary and
principal intention. The intention to deed to the stake was
secondary and subordinate ; it was contingent upon the sup-
position that that was identical with the O’Connorline. Thus
there were, 80 to speak, two intentions; one absolute, to con-
vey to the true line wherever that might be, and the other
contingent, to convey to the stake, provided that indicated
the true line. The absolute and only real intention has been
effectuated by the deed as it is ; the contingent one, by rea-
son of the failure of the contingency on which it depended,
ceases to be of any consequence. An intention depending
upon a contingency which does not exist, and which never
can exist, is, in legal contemplation, no intention at all. Le-
gally speaking then, there was but one intention, and that
was to convey only the land which the grantor owned.

The court, as it seems to me, now attempts to give effect
to what was a secondary and contingent intent, and which
is now no intent at all—an impossible intent, by changing
the deed so as to carry a mistake, made during the negotia-
tions, into that instrument, when the parties themselves had
consciously or unconsciously rectified the mistake in their
deed. Thus such a mistake is unduly magnified as of more
importance than the real agreement of the parties as truly
expressed in their deed. Courts of equity do not reform
deeds to give effect to mistakes. It is in effect enforcing an
agreement founded in a mistake ; and the mistake is of such
a character that a court of equity, were the circumstances
slightly changed, would unhesitatingly annul the agreement.
That is hardly reformation. Courts of equity do not reform
written instruments to give effect to mistakes, or agreements
resulting therefrom, but to rectify them in cases where in-
justice would otherwise be done.

Let us pursue this thought a little further. I take it that
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it is a sound proposition that a court of equity will not lend
its aid to give effect to an agreement founded in and result-
ing wholly from a mistake of fact, unless it clearly appears
that the parties after having actual knowledge of the facts
would have entered into or have ratified the agreement. Any
substantial doubt on this point should lead the court to re-
fuse its aid. How is it in this case? The mistake was not
discovered until many years after the deed was given, and
was not known with certainty until the determination of the
case of Root v. Butler. Since then no contract has been made
and none has been ratified. Indeed no such fact is claimed
in the case, and the finding nowhere intimates that any such
fact exists.

From what I bave already said it will not escape the no-
tice of the profession that this is not an ordinary case of a
reformation of a written instrument. It is rather in the na-
ture of an action for a specific performance. It is in factan
action to compel Barnes to perfect a defective or incomplete
performance. The deed as it is embraces no land north of
the O’Connor line. The object is to extend its operation
beyond that line. The case therefore stands upon the same
principle that it would if it was a suit to compel Barnes to
give an independent deed of that strip of land. The cir-
cumstances and results may be different ; but the essential
principles upon which courts proceed are the same in the two
cases. In either case the important questions are, has there
been & valid agreement? and does justice now require that
that agreement shall be performed ? I need not repeat the
arguments here. An agreement based upon a radical mis-
conception of facts can rarely be a valid agreement. The
non-existence of an assumed fact, the assumption being vital
to the agreement, is an insuperable objection to a decree for
a specific performance. Justice cannot require the perform-
ance of the agreement for two reasons : first, there is no valid
existing agreement, and second, the agreement is of such a
character that specific performance is impossible. These
propositions will not be denied :—1st, that the agreement to
convey to the stake was founded in the mistaken belief that
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Barnes owned to the stake ; and 2nd, that any decree which
the court may pass cannot possibly affect the title to the
land. I cannot understand upon what principle, or for
what purpose, a court of equity can now interfere, unless
it is in some way to take into its jurisdiction the matter of
damages. I hadsupposed that courts gave damages generally
in such cases only as incidental to some distinctively equita-
ble relief. Mr. Pomeroy, (8 Eq., § 1405,) says :—* The con-
tract must be free fromn any fraud, misrepresentation even
though not frandulent, mistake or illegality.” Again, in the
same section :—* The contract must be such that its specific
performance would not be nugatory. Although the con-
tract by its terms can be specifically enforced, the defend-
ant must also have the capacity and ability to perform it by
obeying the decree of the court. It must be such that the
court is able to make an efficient decree for its specific per-
formance, and is able to enforce its decree when made.” And
in a note the author says :—* If the defendant is totally un-
able to perform because he has no title at all, or a title com-
pletely defective, the remedy will not be granted.”

In vol. 1, § 287, the same author says:—<If a court of
equity obtains jurisdiction of a suit for the purpose of
granting some distinctively equitable relief, such for exam-
ple as the specific performance of a contract, or the rescis-
sion or cancellation of some instrument, and it appears from
facts disclosed on the hearing, but not known to the plaint-
iff when he brought his suit, that the special relief prayed
for has become impracticable, and the plaintiff is entitled to
the only alternative relief possible of damages, the court then
may, and generally will, instead of compelling the plaintiff
to incur the double expense and trouble of an action at law,
retain the cause, decide all the issues involved, and decree
the payment of mere compensatory damages.” In a note
to this section the author says :—* The following rules have
been established by American decisions :—If through a fail-
ure of the vendor’s title, or any other cause, a specific per-
formance is really impossible, and the vendee was aware of
the true condition of affairs before and at the time he
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brought his suit, the court, being of necessity obliged to re-
fuse the remedy of specific performance, will not in general
retain the suit and award compensatory damages, because,
as has been said, the court never acquired jurisdiction over
the cause for any purpose; citing cases. A second rule is,
—that if the remedy of specific performance is possible at
the commencement of the suit by the vendee, and while the
action is pending the vendor renders this remedy impracti-
cable by conveying the subject matter to a bond fide pur-
chaser for value, the court, having acquired jurisdiction,
will do full justice by decreeing full damages; citing
cases. The third rule is as follows:—If specific perform-
ance was originally possible, but before the commencement
of the suit the vendor makes it impossible by a conveyance
to a third person; or if the disability existed at the very
time of entering into the contract on account of a defect in
the vendor’s title or other similar reason ; in either of these
cases, if the vendee brings his suit in good faith, without a
knowledge of the existing disability, supposing, and having
reason to suppose himself entitled to the equitable remedy
of specific performance, and the impossibility is first dis-
closed by the defendant’s answer, or in the course of the
hearing, thewn, although the court cannot grant a specific
performance, it will retain the cause, assess the plaintiff’s
damages, and decree a pecuniary judgment in place of the
purely equitable relief originally demanded. This rule is
settled by an overwhelming preponderance of American au-
thorities.” Citing a large number of authorities. Among
them were Kempshall v. Stone, 5 Johns. Ch., 193 ; Morss v.
Elmendorf, 11 Paige, 278 ; Milkman v. Ordway, 106 Mass.,
232 ; Smith v. Kelley, 56 Maine, 64 ; Doan v. Mauzey, 33
1L, 227; Gupton v. Gupton, 4T Mo., 3T ; McQueen v. Cho-
teauw’s Hetrs, 20 id., 222. An examination of the authorities
satisfies me that this is a case in which a court of equity ought
not to grant the relief prayed for; also, that the court hav-
ing acquired no jurisdiction for granting equitable relief,
cannot grant relief by giving pecuniary damages.

I do not think that the practice act has any application.
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That act was not designed to give a remedy where none ex-
isted, but enables the plaintiff to unite legal and equitable
remedies in the same action, where each is existing at the
time and a complete cause of action in itself. It has long
been a settled practice for a court of equity, where it has
taken jurisdiction of a suit for equitable relief by way of a
decree for specific performance or the reformation of a deed,
to render judgment instead for the damages that the plaint-
iff would be entitled to if the specific relief sought had been
granted. In doing this the court is not departing from its
jurisdiction as a court of equity or assuming legal jurisdic-
tion, but is simply exercising its own long established pow-
ers as a court of equity, The court therefore needed no aid
from the practice act, and acquired no additional powers from
it, so far as the present case is concerned. The case must
therefore be adjudged wholly upon its merits as a suit in
equity, and with reference solely to the rules of practice in
equity.

Tae NEw York & NEw ENGLAND RAILROAD COMPANY
vs. WiLLIAM G. COMSTOCK, JR., AND OTHERS.

Hartford Dist., Oct. T., 1880. ANDREWS, C. J., CARPENTER, Loomis,
SEYMOUR and TORBANCE, J8.

The rights of the owner of land condemned for railroad purposes differ in
some important respects from the rights retained by the owner of land
taken for a highway. The possession of the railroad company is neces-
sarily exclusive.

The power to exclude every one from the railroad limits must be left, as
matter of law, absolutely with the officers of the company who are im-
mediately responsible, subject only to such state supervision as may be
deemed expedient. .

It does not follow, because there were long-used farm roads across the land
condemned, that these crossings were to be considered as not included
in the condemnation of the land.

The act of 1889 (Session Laws of 1889, pp. 81, 167,) provides, under a pen-
alty, that no railread company shall obstruct any farm crossing ** until
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the legal right to do so has been finally settled by a judgment or decree
of the Superior Court,”” and that any railroad company may * bring
its complaint against the person owning the land adjoining such cross-
ing to the Superior Court, which shall hear and determine the rights of
the parties.”’” A railroad company which, before the act was passed,
had made a fence across such a crossing, brought a suit in equity for
an injunction to restrain the adjoining owners from removing it. Held
to be a sufficient suit under the statute for determining the legal rights
of the parties in the matter.

[Argued October 9th, 1880—decided March 4th, 1891.]

Surr for an injunction against the defendants’ using a
claimed crossing over the track of the plaintiff corporation ;
brought to the Superior Court in Hartford County, and
heard before Thayer, J. Facts found and judgment ren-
dered for the defendants, and appeal by the plaintiff. The
case is fully stated in the opinion.

E. D. Robbins, for the appellant.

The defendants do not claim a right of way of necessity
across the railroad ; nor that they have gained a right of
way by adverse user. Their claim is based simply on the
fact that the land in question was taken by condemnation,
and that the fee thereof is in them. If sustained, it will
prove of sweeping application. It raises squarely the funda-
mental question, what rights are acquired by the taking of
land in regular form of law for railroad uses. The notion
seems to be that these rights are merely like those of the
public in a highway. But this view is clearly erroneous. A
railroad company which has taken land in proper form of
law is entitled to the exclusive possession of it. This is
well settled by the authorities. Jackson v. Rutland § Bur-
lington R. R. Co., 25 Verm., 1569; Troy 4 Boston R. R. Co.
v. Potter, 42 id., 265, 274 ; Hazen v. Boston §& Maine R. R.
Co., 2 Gray, 574, 580; Proprietors of Canals 4 Locks v.
Nashua § Lowell R. R. Co., 104 Mass., 1, 9. Nor can the
fact that a well defined private road existed across the con-
demned land before it was taken make any difference what-
ever. Presbrey v. Old Colony 4 Newport R. R. Co., 103
Mass., 1. Any other view would be absurd. No man can
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have an easement in his own land. Washb. on Easements,
670; Atwater v. Bodfish, 11 Gray, 1560. If the Comstocks
have a right simply as fee owners to enter upoun this land,
this right cannot be confined to any particular point or
points. They own the fee of one part just as much as of
another. Nor can they be confined to a right of crossing.
They may enter to cut timber or grass by precisely the same
title. They might even enter and cultivate a crop on the
land alongside the track, which is not actually occupied by
the railroad. The logical statement of the defendants’ claim
carries with it its own refutation. It is not true that when
a railroad company pays, as it actually must, the full value
of land condemned, it acquires merely the right to lay rails
on the land and draw cars upon them. It in truth acquires
the right of exclusive possession of the land taken, and in
its own discretion, in order to secure safety on the railroad,
may absolutely shut out all persons therefrom, including the
owners of the reversionary interest in the land. Boston Glas
Light Co. v. Old Colony § Newport R. R. Co., 14 Allen, 444 ;
Brainard v. Clapp, 10 Cush., 6 ; Presbrey v. Old Colony R.
R. Co., 108 Mass., 1; Proprietors of Locks § Canals v. Nash-
ua 4 Lowell R. R. Co.,104 id., 1; Jackson v. Rutland § Bur-
lington R. R. Co., 25 Verm., 150; Conn. § Passumpsic Rivers
R. R. Co. v. Holton, 82 id., 43 ; Troy 4 Boston R. R. Co. v.
Potter, 42 id., 265 ; Hayden v. Skillings, T8 Maine, 413 ; Ce-
dar Rapids §e. R. R. Co. v. Raymond, 8T Minu., 204 ; Fay-
etteville R. B. Co. v. Combs, 51 Ark., 824 ; Burnett v. N. 4
C. R. B. Co., 4 Sneed, 528 ; Mills on Eminent Domain,
§ 208 ; Pierce on Railroads, 159.

L. Sperry, with whom was J. A. Stoughton, for the ap-
pellees.

1. Our statutes regard private crossings as a species of
property not to be lightly swept away. See act of 1889,
“ to prevent the arbitrary removal of farm-crossings by rail-
road companies.” ¢ In the condemnation of a right of way
across a farm the necessities and conveniences of location for
farm-crossings should be taken into consideration, and after
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condemnation it will be presumed that they were, and that
the damages were estimated upon the hypothesis that a farm-
crossing would not be constructed and maintained at any
point where it would affect the safe and efficient operation
of the road.” Mills ou Eminent Domain, § 218. See also
Chalcraft v. Louisville §#c. R. R. Co., 113 Ill., 86. The re-
cord in the present case shows that in the condemnation
proceedings reference was had to the crossings in question,
and the fact found by the court that the railroad company
has always recognized them, takes the case out of hypothe-
sis and places it in the domain of fact. Again, it may be
assumed that a legal obligation rests upon the railroad com-
pany to give facilities for crossing their ‘tracks under con-
demnation proceedings. The statute provides that the Su-
perior Court shall appoint appraisers to estimate all damages
« for railroad purposes.” Nothing more is estimated, and no
further right is acquired.

2. This right of the corporation to use the land for rail-
road purposes becomes paramount but is by no means exclu-
sive. “As a general rule a land owner has a reasonable right
to farm-crossings at such places as the necessities of his farm
demand,” provided such crossings and the use thereof will
not interfere with the paramount rights of the railroad
company. Mills on Eminent Domain, § 218. ¢« The pre-
sumption always is that the fee of highways is in the
adjoining owner.” Copp v. Neal, T N. Hamp., 275. *“ And
the profits thereof consistent with the existence of the ease-
ment remain in the original owner.” Lewis on Eminent Do-
main, § 151 ; Tucker v. Eldred, 6 R.Isl., 404. A very strong
case on the doctrine of the undnsturbed fee is found in
Blake v. Rich, 3¢ N. Hamp., 282, in which it is held that
“the exclusive right of property in the land, in the trees
and herbage upon its surface, and the minerals below it, re-
mains unchanged—subject always to the right of the corpo-
ration to construct and operate a railroad through it.” ¢« The
stone and minerals under a railroad belong to the owner of
the fee.” Lewis on Eminent Domain, § 152. «The tim-
ber and grass found in public highways belong to the
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owner of the adjoining soil.” Woodruff v. Neal, 28 Conn.,
165. “ We conclude therefore that eminent domain is not
of the nature of any estate or interest in property, reserved
or otherwise acquired, but simply a power to appropriate in-
dividual property as the public necessities require.” Lewis
on Eminent Domain, § 8; N. York, Housatonic § North-
ern R. R. Co. v. Boston, Hartford § Erie R. R. Co., 36
Conn., 196. Our court said in Imlay v. Union Branch R.
R. Co., 26 Conn., 255—* Hence when land is condemned
for a special purpose, on the score of public utility, the se-
questration is limited to that particular use. Land taken
for a highway is not thereby convertible into a common ; as
the property is not taken, but the use only, the right of the
public is limited to the use.” The finding of the court is
conclusive upon the fact that the Connecticut Central Rail-
road Company, this plaintiff’s predecessor in title, and the
plaintiff, constructed and maintained bars at the crossings
where the defendants had been accustomed to use them.
These acts by both parties in interest must be taken as evi-
dence of the interpretation given by them to the condemna-
tion proceedings. ¢ The nature and extent of a presumed
right are measured by the adverse and unobstructed use of
the right, and the use is conclusive evidence of the terms of
the presumed grant.” Oleott v. Thompson, 59 N. Hamp., 154.
“ Two easements may be enjoyed together.” Atkinsv. Bord-
man, 2 Met., 457 ; Martein v. Delaware § Hudson Canal Co.,
27 Hun, 533. The plaintiff lays great stress on the fact that
the title was obtained by foreclosure of the mortgage bonds
of the Connecticut Central Railroad, as though by some oc-
cult process greater interests were conveyed by such a pro-
ceeding than by ordinary purchase. This claim might be
safely discarded on the general principle that one cannot
convey more than his own interest in property; but the ex-
act question has been adjudicated, and it was held that “a
purchaser at a mortgage sale cannot interfere with a farm-
crossing.” Hunter v. Burlington § Cedar Rapids R. R. (Co.,
76 Towa, 490.

3. An action of trespass or ejectment might have been
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brought, but the plaintiff seeks an injunction. A strict
construction of these proceedings and the interpretation
gathered from the acts of the parties certainly throw great
doubt over the plaintiff’s claims of exclusive possession, and
if they raise, as we claim they do, a question of disputed
title to these crossings, no injunction will lie. ¢ The relief
in equity will be denied where the plaintiff’s title is in dis-
pute.” Lewis on Eminent Domain, § 633. ¢ But if the
entry is made with the consent of the owner, upon some
understanding as to the further adjustment of compensation,
or if the owner acquiesces in a possession taken without his
knowledge, he cannot enjoin the use of his property until he
has exhausted his legal remedies or they are shown to be in-
adequate.” Id., §§ 633, 634. A land owner may acquire a
right of way across a railroad notwithstanding the statute.
Fisher v. N. Y. & N. E. R. R. (o.,135 Mass., 107. «“An
injunction will not be granted where the right to it as a
matter of law is unsettled.” Del., L. & W. R. R. Co. v.
Central Stock Yard Co., 43 N. Jer. Eq., 71, 77. *“The cases
in which a party will be denied an injunction, and be put
on his action at law for damages, by reason of his delay in
applying for the injunction, and the great injury which would
result to the party who has thus been permitted to proceed,
are those where such party has proceeded in good faith
founded in the belief of his right to do so.” Vick v. Roch-
ester, 46 Hun, 607.

4. The statute will not be extended by implication. *No
more is to be taken than is necessary for the accomplishment
of the public object; and if the language of the act admits
of a construction which will leave a fee in the owners subject
to a public easement, it will be so construed.” N. York 4
Harlem R. R. Co. v. Kip, 46 N. York, 546 ; Gardner v. Brook-
line, 127 Mass., 358; Mills on Eminent Domain, § 49.
«Land condemned for railroad purposes cannot be used for
any other.” Proprietors of Locks 4 Canal v. Nashua & Low-
ell B. R. (b.,104 Mass, 1. «No implication ought to be
indulged that a greater interest or estate is taken than is
absolutely necessary to satisfy the language and object of
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the statute.” Mills on Eminent Domain, §49; Washington
Cemetery v. Prospect Park ¢ Comey Isl. R. R. (Co., 68
N. York, 591. «If there are doubts as to the extent of
the power, after all reasonable intendments in its favor,
the doubts should be resolved by a decision adverse to
the claim of power.” N. York 4 Harlem R. R. Co. v.
Kip, supra.

Loomis J. This is a complaint for an injunction to pre-
vent the defendants from crossing the railroad track of the
plaintiff. The following is a brief statement of the material
facts contained in the finding.

The land in question, now occupied by the plaintiff’s rail-
road tracks, was formerly owned by William G. Comstock,
the father of the defendants, who derived title by deed from
him, and it formed part of one contiguous tract of land forty-
four rods wide, and extending easterly from Main Street in
East Hartford about two hundred rods. In 1875 the Con-
necticut Central Railroad Company took, by condemnation
for railroad purposes, a strip of land, including that now in
question, extending northerly and southerly through said
entire track, dividing it into two nearly equal parts, and
leaving no access tv that part lying east of the railroad,
except by crossing the railroad; ar.1d when the tracks were
laid on the strip of land so condemned the Connecticut Cen-
tral Railroad Company constructed suitable crossings at
two places where said Wm. G. Comstock, Sen., had been
accustomed to pass from one part of the tract to the other,
and these crossings were maintained by the Connecticut
Central Railroad Company as long as it continued to 1un
and operate the road, and have since been maintained by
the plaintiff corporation until August, 1888, and said Wil-
liam G. Comstock, Sen., while he continued owner of the
tract was, and the defendants since they acquired title have
been, accustomed at all times when they had occasion for
farm purposes to cross the railroad upon the two crossings
mentioned until the date last referred to.

In October, 1875, the Connecticut Central Railroad Com-



MARCH, 1891. 207

N. York & N. Eng. R. R. Co. v. Comstock.

pany mortgaged its railroad, including this land, to secure
certain bonds, and in 1887 the treasurer of the state fore-
closed the mortgage, and the title became absolute in him.
In December, 1887, the state treasurer by good and suffi-
cient deed conveyed all the right, title and interest that
formerly belonged to the Connecticut Central Railroad
Company in said railroad and in said land to the plaintiff
corporation, which has ever since owned and operated the
railroad over the land in question.

In the year 1888 a new highway was laid out and opened
for public travel, extending from Main street easterly along
the south line of the defendants’ land, which highway crosses
the railroad in the immediate vicinity of the southerly cross-
ing previously maintained by the railroad cumpanies for the
use of the defendants, but since that time it has not been
used by these defendants.

The other farm crossing near the center of the above tract
of land remained, and was used by the defendants as before,
until a short time before the commencement of this suit,
when the plaintiff took up the crossing and erected a fence
on the sides of its railroad tracks to prevent the defend-
ants from crossing. But the defendants insisted upon their
right to use the crossing near the center of their land, and
tore down the fence so erected by the plaintiff, and have
since continued to use it as before.

In the proceedings to condemn the land for railroad pur-
poses no reference of any kind was made to the farm roads
which William G. Comstock, Sen., had been accustomed to
use on the land, nor to any future use of the same.

The court further finds that “no evidence was offered to
prove that the use of said farm crossing” (referring to the
central one,) “as it had been heretofore used by the defend-
ants, was unreasonable or inconsistent with the plaintiff’s
use of said strip of laud as it has been accustomed to oper-
ate its railroad, or that the use of the farm crossing by the
defendants will in the future interfere in any way with the
use of the same land by the plaintiff corporation for railroad
purposes.”
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The general question arising upon these facts is, whether
the defendants have a right to have the crossing in question
kept open and maintained for their use ?

Upon what foundation can any such right rest in this
case? The defendants do not claim to have gained a right
to cross by adverse user, for the time is inadequate to con-
fer such a right; neither do they claim a right of way of
necessity, for in 1888 a highway was laid out and opened
for public use along the south line of the land in question,
and it is obvious that any point on the entire tract may be
reached from this highway without crossing the railroad at
all, and the most remote point is distant only forty-four rods.

The argument in behalf of the defendants, although stated
in different forms, seems to be based principally upon the
assumption that when land is taken under the power of
eminent domain for railroad purposes, no exclusive right to
the possession and control is thereby vested in the railroad
company, but that there is left in the original landowner, not
only the fee subject to the easement, but also a right to use
the same land in any manner not inconsistent with the rail-
road purposes for which the land was condemned, and that
the question whether the landowners' proposed use is incon-
sistent or not with the use for which the land was con-
demned, is a question of fact to be determined by the
evidence in the particular case. The special finding in the
case at bar, that no evidence was offered to show such in-
consistent use, renders it probable that the trial judge may
have accepted this idea as the basis of his judgment for the
defendants.

The defendants cite Jmlay v. Union Branch R. R. Co.,
26 Coun., 255, as supporting their contention. It does not
seem to us to furnish such support. The question in that
case was whether the location of a railroad upon a public
highway amounted to the imposition of a new servitude, in
addition to and distinct from the other, so that the owner in
fee was entitled to compensation therefor. The able discus-
sion of the question by STORRS, C. J., was directed solely
to the point that a taking of land for railroad purposes was
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a very different thing from a taking for highway purposes,
and the conclusion reached was that on that account the
landowner was entitled to compensation. In the argument
for the defendants in that case as in this, the rights retained
by the landowner after condemnation of his land for rail-
road purposes were illustrated by reference to the rights of
an adjoining owner in the highway. The opinion in that
case shows that such an argument must be misleading. But
it may be suggested that the object of citing that case was to
show the principle there laid down and applied, namely,
“that when land is condemned for a special purpose, on the
score of public utility, the sequestration is limited to that
particular use. Land taken for a highway is not thereby
convertible into a common; as the property is not taken, but
the use only, the right of the public is limited to the use—
the specific use for which this proprietor has been deprived
of a complete dominion over his own estate.”

We have no fault to find with the principle here laid
down, but the question recurs—what are the purposes for
which land is condemned by a railroad company, as in this
case? To us it seems obvious that there is little analogy
between the case of a highway and a railroad, but in most
respects there is contrast rather than analogy, for in the
case of a highway the use is general and open to all, includ-
ing the adjoining landowner as part of the publie, but the
public have no exclusive right to occupy any particular part
or put any permanent structure upon the way. It is taken
simply for public travel over it, while on the other hand a
taking for railroad purposes is necessarily peculiar, perma-
nent and exclusive. This scarcely needs other demonstra-
tion than that addressed to the eye from the mere appearance
of a railroad, with its level grade, often far above or below
the general surface of the adjoining ground, with its iron
rails firmly laid above and upon the projecting cross-ties
adapted solely to one special mode of conveyance—to vehi-
cles of immense weight, speed and momentum, and to agen-
cies for locomotion of the most hazardous kind.

Our statutes that require all railroad companies (under

Vor. 1.x.—14
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certain qualifications) to build continuous fences on both
sides of their roads, implies that their possession is exclu-
sive and that adjoining landowners have no greater rights
than others. For, if the law is as claimned, then the right of
the landowner to make entry on the track would not be con-
fined to regular places, but he might cross anywhere along the
line of his land and might travel lengthwise as well as cross-
wise, unless indeed the court should first determine, as mat-
ter of fact, that the proposed use would interfere with the
operation of the railroad.

It cannot be that the question is one of fact. If so, there
would be no rule at all that could be relied upon. It would
vary as often as a case arose with the adjoining owner.

In view of the responsibility of railroad companies for
safely carrying persons and property and the great hazard
to human life and property from obstructions on the track,
the power to exclude every one from the railroad limits
must be left, as matter of law, absolutely with the officers
of the company, who are immediately responsible, subject
only to such state supervision as may be deemed expedient.
And such is the established doctrine as declared by a gene-
ral consensus of legal authority.

ReprIELD, C. J., says, in giving the opinion of the court
in Jackson v. Rutland § Burlington R. R. Co., 25 Verm.,
159 :— The right of a railway company to the exclusive pos-
session of the lands taken for the purposes of their road dif-
fers very essentially from that of the public in the land taken
for a common highway. The railway company must, from
the very nature of their operations, in order to the security
of their passengers and workmen and the enjoyment of their
road, have the right at all times to the exclusive occupancy
of the land taken, and to exclude all concurrent occupancy
by the former owners in any mode and for any purpose. It
is obvious that the right of the railway to the exclusive oc-
cupancy must be for all the purposes of the roads much the
same as that of an owner in fee.” The Supreme Court of
Massachusetts says :—* The rightacquired by the corporation,
though technically an easement, yet requires for its enjoy-

/s
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ment a use of the land permanent in its nature and practi-
cally exclusive.” Hazen v. Boston § Maine R. R. Co., 2
Gray, 580. The Supreme Court of Vermont says :—* Those
who control, manage and operate the railroads in the country
should have the full and exclusive possession and control of
the land taken for the legitmate use of the road within the
lines thereof and embraced within the fences that by the laws
of this state the railroads are required to keep upon the sides
of their road. Although the right of the railroad company
is but an easement, and not a fee, this does not preclude their
having the sole and exclusive possession of the land while in
the exercise of that easement. The fact that upon the aban-
donment and surrender of their road and charter the land
would revert to the former owner, does not curtail their right
to its exclusive use if necessary. .. .. Everything. that
tends to increase the danger of travel upon our railroads,
public policy requires should be prevented if practicable.
. « « « » The railroad companies are always liable to suffer se-
verely in their property in cases of accident. They are also,
to a certain extent, liable to others for injuries resulting from
such causes, and to this liability they should be strictly held.
At the same time we think they should have such sole and
exclusive control of the land within the lines of their road as
shall enable them so to keep it as to exclude all probability
of any accident resulting from any outside interference with
such possession.” Troy ¢ Boston R. R. Co. v. Potter, 42
Verm., 274. The Supreme Court of Massachusetts says,
speaking of the rights of a railroad company to the land con-
demned by it for railroad purposes :—* The mode of occupa-
tion and the degree of exclusiveness necessary or proper for
the convenient exercise of its {ranchise, are within the abso-
lute disoretion of the managers of the corporate functions.
They are the sole judges of what is proper or convenient as
means for attaining the end and performing the service for
which the corporate franchises were granted.” Proprietors of
Canals § Locks v. Nashua § Lowell R. R. Co., 104 Mass., 9.

In further confirmation of our position we also refer to
Hayden v. Skillings, 78 Maine 413; Conn. § Passumpsic
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Rivers R. R. Co.v. Holton, 82 Verm., 43; Boston Gas Light
Co. v.0ld Colony § Newport R. R. Co., 14 Allen, 444; Pres-
brey v. Old Colony R. R. Co., 103 Mass., 1; Brainard v.
Clapp, 10 Cush., 6 ; Fayetteville R. R. Co. v. Combs, 51 Ark.,
324, 328 ; Williame v. Michigan Central R. R. Co., 2 Mich.,
259; Burnett v. N. & C. R. R. Co., 4 Sneed, 528; Mills on
Eminent Domain, § 208; Pierce on Railroads, 159, 160; 8
Wood’s Railway Law, 1544.

The suggestion that the right of crossing was never con-
demned by the railroad company because the farm roads pre-
viously existed at the same place and had long been in use
by the owner of the land, hardly requires a separate answer.
Mr. Comstock was the sole and absolute owner in fee, and
in possession of one and only one entire estate. There was
no easement, no dominant and no servient estate, and the
taking without exception or qualification necessarily took
the whole for railroad purposes. The fact that the land had
long been used for a farm road has no more materiality than
would the fact that a special crop had always been cultivated
upon it. Neither is there any legal significance in the fact
that the railroad company had for several years kept open the
crossings under the circumstances mentioned in the finding.

Only one other matter remains which it is important to
consider, and that is the effect upon this action of a statute
passed in 1889, and found on pages 81 and 167 of the session
laws of that year. Itis entitled * Anactto prevent arbitrary
removal of farm crossings by railroad companies.” The sec-
ond section, which is all that needs to be considered in the
present suit, is as follows:—* No railroad company shall
remove, obstruct or otherwise interfere with any such cross-
ing, until the legal right so to do shall have been finally set-
tled by a judgment or decree of the Superior Court in the
county where such crossing is located ; and any railroad com-
pany claiming to be aggrieved by such crossing may bring
its complaint against the person or persons owning the land
adjoining such crossing, to said Superior Court, which court
shall hear and determine the rights of the parties, subject to
the right of appeal as in other civil actions. Any railroad
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company which shall violate the provisions of this section
shall forfeit for every such violation the sum of one hundred
dollars, which may be recovered in an action upon this stat-
ute by any person aggrieved thereby.”

It seems manifest that one principal object of this section
of the statute was to compel railroad companies, in all cases
to which it is applicable, to bring a suit and appeal to the
courts to settle such controversies, instead of arbitrarily
taking the remedy into their own hands and asserting their
rights by brute force.

The plaintiff then, having brought a proper suit before
the tribunal named in the statute, surely cannot be turned
out by the same statute that requires it to come into
court. Any objection therefore founded upon this statute
renders it indispensable to shbw that the present suit is not
such an one as the statute contemplated. And here the
only possible question that can be raised is, whether the
statute is exclusive as to the form of remedy and requires
an action at law instead of a proceeding in equity.

But what foundation is there for such construction ? The
statute is silent as to the form of remedy. It simply uses
the term “complaint,” which is just as applicable to equity
as to law. Section 28 of the practice act in terms provided
that the word * complaint” should be substituted, not only
for ¢ declaration,” but also for * petition ™ or “bill in equity.”
There is nothing then in the prescribed mode of coming into
court that would exclude the present proceedings. Is there
any clue in the action required on the part of the court upon
the complaint? The statute characterizes the action on the
part of the court as a judgment or decree. The word * de-
cree ” applies peculiarly to the final determination of a court
of equity as distinguished from that of a court of law. This
alone would seem to justify us in construing the statute as
referring to complaints in equity as well as at law.

But it may be suggested that the statute also speaks of
settling a legal right; but this is not inconsistent with the
view we have taken, for a legal right may be settled by a
decree in equity. Where, as in the case at bar, the jurisdie-
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tion of a court of equity is invoked in aid of a legal right,
upon the ground of averting irreparable injury, the court
first determines the legal right, and if that is free from doubt
and the exigency requires it, the court will at once inter-
vene and protect the right by decree of perpetual injunction.

Although a complaint in trespass was open to the plaint-
iff, yet the injury was liable to prove a recurring one, and
to be attended with great loss of property and of life, so
that the use of a preventive remedy by injunction was emi-
nently proper.

As the finding fails to give the particular date when the
railroad company obstructed the crossing by the erection of
a fence, it may be well to state that no claim was made that
it was after the passage of the act last referred to, and it
will be seen that the defendants’ answer to the amended
complaint gives the date as August 14, 1888 ; so that there
is no foundation for any claim that the railroad company
violated the statute by first asserting its rights in the man-
ner indicated.

There was error in the judgment complained of and it is
reversed.

In this opinion the other judges concurred.

JoHN O’'BRIEN 7s. FRANK MILLER AND ANOTHER.

New Haven and Fairfleld Cos., Jan. T., 1891. ANDREWS, C. J., CARPEN-
TER, LooMis, SEYMoUR and TORRANCE, Js.

A team of the defendant’s which was running away and could not be con-
trolled by the driver, ran over and injured the plaintiff. In a suit
brought for the injury it was held that the mere fact that the team was
running away did not, as matter of law, raise a presumption of negli-
gence on the part of the driver.

And the plaintiff held to have been properly nonsuited in the court below,
when he offered no evidence but this of the defendants’ negligence.

In such a case the fact that the team was running away comes in with all
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the other facts for the consideration of the jury in determining whether
in fact there was negligence.

[Argued January 21st—decided March 20th, 1891.]

ActioN for damages for an injury from the negligence of
the defendants; brought to the Superior Court in New Ha-
ven County, and tried to the jury before Sanford, J. The
plaintiff was nonsuited by the court, and a motion made to
set aside the nonsuit being denied, the plaintiff appealed to
this court. The case is fully stated in the opinion.

E. F. Cole, for the appellant.
D. Davenport, for the appellee.

ANDREWS, C. J. The plaintiff brought an action in the
Superior Court for New Haven County against the defend-
ants, demanding damages for being run over and injured
by a horse belonging to the defendants.

The complaint alleged that the defendants’ servant, while
engaged in their business, negligently, carelessly and un-
skillfully drove a team belonging to them against and over
the plaintiff, knocked him down, cut open his scalp, broke
his right knee, and otherwise seriously injured him. The
defendants in their answer admitted that a horse of theirs,
while being driven by their servant in their business, col-
lided with the person of the plaintiff ; but they denied that
such fact was caused by the fault, negligence or misconduct
of themselves or their servant. The issue was closed to the
jury. At the close of the plaintiff’s evidence, when he had
rested, the defendants moved for a nonsuit, which the court
granted. The court having refused to set aside the nonsuit
on motion of the plaintiff, he brings the case here by appeal.

The evidence offered by the plaintiff tended to show that
he was an employee of the Naugatuck Railroad Company,
and that on the day he was injured he was engaged in
cleaning the Bank street crossing of that railroad in the
city of Waterbury; that while so engaged a horse of the
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defendants hitched to an empty coal cart dashed upon the
crossing just in front of a locomotive engine which stood
there blowing off steam, ran over the plaintiff, pitched him
forward several yards to the ground, turned, ran again
over the plaintiff and up the track, and could not be stopped
till he had reached the defendants’ stables; that the horse
was frequently uncontrollable and unmanageable, and afraid
of a locomotive, and that the plaintiff had been obliged to
keep out of his way on other occasions; that at the time
the horse struck the plaintiff he was running away, and was
entirely beyond the control of the driver, who was at that
time exerting his utmost skill to prevent the horse doing
any injury to the plaintiff, and that the plaintiff did not see
the horse until the instant he was hit, just as the horse was
rearing up over him. No evidence of the cause that led up
to the injury was offered.

In cases tried to the jury the rule is, that if there is sub-
stantial evidence produced by the plaintiff in support of his
cause which should be weighed and considered by the jury,
a nonsuit should not be granted. The plaintiff’s right to
recover in this action depended upon his proving negligence
on the part of the defendants, either their own or of their
servant. Without some proof of this he was properly non-
suited. The plaintiff’s counsel does not deny this proposition.
He argues, however, and upon this his whole claim rests,
that the fact that the defendants’ horse was running away
was, without explanation, evidence from which the jury
might find such negligence. If by this argument it is in-
tended to claim that as a matter of law there is any evidence
of negligence in the fact of a runaway horse, it is clearly
wrong. Button v. Frink, 51 Conn., 342, was a case where
the plaintiff claimed damages for injuries done to him by
the defendant’s horse while running away. The court said,
(p. 849:—) «If a horse is running away with his driver,
there is nothing in that fact itself which tends to show neg-
ligence in the driver, or which tends to show how the horse
became unmanageable, any more than a house on fire tends
to show the origin of the fire, whether accidental or other:



MARCH, 1891. 217

Fay v. Reynolds.

wise ; and it would seem that it could be as well inferred in
such a case that the party residing in the house was guilty
of negligence in causing its destruction, in the absence of
explanatory evidence showing the contrary, as it can be in-
ferred from the mere fact that if a horse is running away that
the driver is guilty of negligence in causing his running, in
the absence of proof to the contrary. If such a doctrine
should be established as the law, it is not easy to see to what
extent it might be carried.”

If however it is claimed only that the fact of the horse
running away affords a presumption of fact that there was
negligence on the part of the defendants, then of course it
must be taken in connection with the other facts. There
is the fact that the horse had previously been frightened
when near the cars and had become unmanageable. This
fact is not of itself evidence of negligence, although it might
call for increased care on the part of the driver. And then
there is the fact proved that at the time of the collision the
driver was exercising the highest care to prevent injury.
This, so far from showing negligence, is positive evidence
the other way. No other fact is found in the evidence.

We think the nonsuit was properly granted, and that
there is no error.

In this opinion the other judges concurred.

MARY E. FAY vs. JAMES REYNOLDS.

New Haven and Fairfleld Cos., Oct. T., 1890. ANDREWS, C. J., CARPEN-
TER, LooMis, SEYMOUR and TORRANCE, Js.

In a civil issue it is proper that the jury should take into account all the
presumptions which, according to the ordinary course of events or the
ordinary experience of human nature, arise out of the facts proved.
Our courts have not gone so far as to say that any artificial presump-
tion beyond these should be allowed to come in.

[Argued November 6th 1890—decided March 20th, 1891.]
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CoMPLAINT under the bastardy act; brought to the Court
of Common Pleas of Fairfield County, and tried to the jury
before Perry, J. Verdict for the plaintiff, and appeal by
the defendant. The case is fully stated in the opinion.

8. Tweedy, for the appellant.
J. E. Walsh, for the appellee.

AxpRrEWS, C.J. In the court below the defendant was
tried upon a complaint under the bastardy act and found
guilty. In his reasons of appeal from the judgment of that
court he sets forth divers grounds of error, but it will be
unnecessary to consider any of them, save those relating to
the request to charge the jury, and that part of the charge
hereinafter recited.

The defendant requested the court to charge the jury as
follows: “In this case, to create a preponderance of evi-
dence, the evidence must be sufficient to overcome the
opposing presumption as well as the opposing evidence.
There is a probability that a man will not commit any hein-
ous or repulsive act, or one which would subject him to
heavy damages, and there is an improbability that a man
will do such acts as are charged against the defendant in
this suit. Such a probability is one to the benefit of which
the defendant is entitled. This is a presumption to which
the defendant is entitled, which the jury ought to consider,
and which ought to be overcome before they render a ver-
dict against him.”

The court in reply to this request charged the jury as
follows :—¢ The defendant claims that in addition to his
sworn denial of the charge, there is a presumption in his
favor arising from what he claims is the probability that a
man will not commit any heinous or repulsive act, or one
which would subject him to heavy damages, and that there
is an improbability that a man will do such acts as are
charged against him here, and that that is a presumption
which must be overcome by the plaintiff’s evidence, as well
as the force of his own denial. Such is his claim. In view
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of this request I ought to inform you that the penalty for
fornication, which is a misdemeanor, is a fine of not more
than seven dollars, or imprisonment for not more than thirty
days, or both. I charge you then, gentlemen, in reply to
the request just referred to, that in arriving at your conclu-
sion you will, of course, consider the probabilities of the
case. You are to consider whether the defendant would
probably do the act with which he is charged, under the
circumstances detailed in the evidence. You are to consider.
the nature of the act and its probable consequences. You
are to consider human nature and its many infirmities. You
are, in short, to consider the probability of the truth of the.
plaintiff’s charge, as it is.detailed by her, and make that a.
factor in your conclusions.” .

In reading the charge it seems quite evident that the trial
judge intended to comply with the request. True, he did
not say to the jury that the request was correct and laid
down the right rule of law, but he did what was pretty
nearly equivalent to so saying. He stated to the jury the
defendant’s claim, and immediately followed the statement
with remarks which have no significance except on the the-
ory that the defendant’s claim embodied the rule of law by
which they ought to be guided. We think the judge in-
tended to be so understood and that the jury must have so
understood him. The argument of the defendant’s counsel
does not controvert this position. But he says the judge,
in the same connection in his charge, modified the rule
which would be so inferred, and thereby gave to the jury,
not the rule of the request, but a very different one. The
judge said to the jury that in view of the defendant’s request
he ought to inform them that the penalty for fornication,
that being a misdemeanor, was a fine not exceeding seven
dollars, or imprisonment in the common jail not exceeding
thirty days, or both. It is complained that by this remark
he withdrew from the jury the rule contained in the request
and fixed their minds on the penalty alone. We do not so
understand that remark. It was really an aid to them in
the application of the rule. The defendant says there is a
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presumption that a man will not commit a heinous and repul-
sive act. Let this be granted. A presumption, or a proba-
bility,—for in this connection these words mean the same
thing—is an inference as to the existence or non-existence
of one fact from the existence or non-existence of some
other fact, founded on a previous experience of that connec-
tion. As a general rule men do not commit heinous and
repulsive acts nor do they commit acts which subject them
to heavy damages. The probability that a man will not
commit an act that will subject him to heavy damages flows
from the fact that the act is followed by the damages, and
the weight of the probability bears an exact ratio to the
amount of the damages. And those acts which are heinous
and repulsive are not all equally so, even when they are
criminal. That quality of an act which makes it heinous
and repulsive is, or may be, something entirely distinct from
its being criminal. An act may be criminal and not be
heinous or repulsive; and sometimes an act may be in its
nature heinous and repulsive and not be criminal ; or it may
be made criminal, and be heinous and repulsive because it
is followed by a disgraceful punishment. The probability
that a man will not commit a heinous and repulsive act
arises not so much out of its being criminal or not criminal,
as it does out of the known repugnance of mankind to do
such acts, and it is proportioned to the degree of their hein-
ousness and repulsiveness.

There is no uniform rule by which this quality of an act
can be measured ; nor is there any fixed scale by which the
probabilities that a man will not do them can be weighed.
The same act often is less heinous and repulsive under some
circumstances than under others.

On the other hand all men are not equally free from com-
mitting heinous acts. Men have their weaknesses. Human
nature is much more prone to do some acts than others. It
seems to us that the court below properly called the atten-
tion of the jury to the character of the act in question and
to the infirmities of human nature. In no other way than
by considering both these factors could the rule invoked by
the defendant be safely applied by the jury.
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In Mead v. Husted, 52 Conn., 53, this court had occasion
to consider instructions given to the jury in response to a
request precisely like the request made in the present case.
In that case the trial court, after pointing out the distinction
between criminal cases and civil ones, said :—*“In these
cases (i. e. civil cases) the law requires juries to take into
account, and sometimes to be governed by, probabilities;
and among these probabilities are such as attach to human
action. There is an antecedent probability that a man will
not commit a crime. In a lesser degree perhaps there is
a probability that a man will not commit any heinous or
repulsive act, or one that will subject him to heavy damages.”
In commenting on this language of the Superior Court this
court said :—* The charge as given was in advance of the
doctrine as heretofore enunciated by this court. * * *
Hitherto in this state we have held to the rule that in civil
issues the result should follow the mere preponderance of
the evidence, even though that result imputes the charge of
felony. To that effect is the decision in Munson v. Atwood,
30 Conn., 102. It ought, however,to be regarded as still
an open question in this state whether, as one factor in de-
termining the preponderance of the evidence, the triers may
consider the presumption in question. The present case
does not require a decision upon that point. It is enough
to say that the court will not go beyond the position taken
by the court below.”

We adhere to the rule so laid down. In a civil issue it is
proper that the jury should take into account all the pre-
sumptions which, according to the ordinary course of events,
or according to the ordinary experience of human nature,
arise out of the facts proved. To so much each party is
entitled. To so much each party must submit. And we
are not prepared to say that any artificial presumption be-
yond these should be allowed to come in.

There is no error in the judgment appealed from.

In this opinion the other judges concurred.
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THE STATE vs. GEORGE H. TURNER.

New Haven and Fairfield Cos., Jan. T\, 1891, ANDREWS, C. J., CARPEN-
TER, LooMis, SEYMOUR and TORRANCE, J8.

It is provided by Gen. Statutes, § 1454, that every person who sball enter
upon the enclosed land of another, without permission, for the purpose
of hunting or fishing, shall be fined, etc. Held, in a prosecution by a
grandjuror for a violation of the statute—

1. That it was not necessary that the complaint shouid have been brought
at the request of the owner of the land.

2. That it did not affect the case that the person described in the complaint
as owner of the land, had leased the right of fishing in the stream to
certain parties.

3. Nor that certain facts made it doubtful to the defendant whether cer-
tain signs forbidding fishing were placed along the stream in good faith
by parties who had a right to fish there.

4. That it was no defense that the defendant did the acts without guilty
intent.

[Argued January 23d—decided March 20th, 1891.]

CoMPLAINT by a grandjuror for the violation of Gen. Stat-
utes, § 1454, which forbids the entering upon the enclosed
land of another, for the purpose of hunting or fishing there-
on, without the consent of the owner; brought before a
justice of the peace, and appealed by the defendant to the
Criminal Court of Common Pleas of Fairfield County, and
tried to the jury in that court, on the plea of not guilty, be-
fore Walsh, J.

The defendant was charged with fishing in Potatuck brook,
upon land of one John B. Peck. Upon the trial the defend-
ant offered evidence that Peck, the owner of the land, had
not instituted proceedings against the defendant, and was
not interested in the prosecution of the case; claiming that
there could be no conviction under the statute upon which
the complaint was based, unless the proceedings were com-
menced at his request. This evidence was excluded by the
court and an exception taken by the defendant.

The defendant also offered evidence that there were signs
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of parties known as the Rod & Reel Club forbidding fishing,
placed upon land near by, upon which the club had no per-
mission to fish; claiming therefrom that the defendant had
reason to doubt the validity and legulity of other signs along
the stream, and therefore entered upon the land in question
by mistake. This evidence was excluded by the court and
an exception taken by the defendant.

The defendant also offered evidence that trout fry, sup-
plied by the fish commission of the state, had been placed in
the stream in question; claiming therefrom that a stream so
stocked could not be made a private stream, but was open to
the public so long as the property of the state was in it.
This evidence was excluded and exception taken.

The defendant requested the court to charge the jury that
if they found that Peck had leased to the Rod & Reel Club
the right to fish in the brook where the same ran through
his land, he was not the owner or occupant of the land for
the purpose of fishing, and the jury should acquit the de-
fendant. The court did not so charge. The charge is given
in the opinion of the court.

The jury returned a verdict of guilty, and the defendant
appealed to this court.

D. B. Lockwood, for the appellant.

1. The statute was passed for the protection of the owner
of the land, and if the prosecution was got up by an outside
party without his knowledge, that fact should be brought to
the attention of the jury. If the owner does not desire the
defendant prosecuted he should be acquitted.

2. The fact which the defendant claimed the right to show,
that the Rod & Reel Club had put up signs to deceive the
public, forbidding fishing on land where they had no right
to make the prohibition, was one to which the defendant was
entitled, as going to show that he did not suppose the notice
here to have been rightfully put up.

3. The stream having been stocked by the fish commis-
sioners of the state, was open to the public for the purpose
of fishing. Gen. Statutes, § 2502.
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4. If, as the defendant offered to show, Peck had leased
to the Rod & Reel Club the right to fish in the brook where
it ran through his land, he was not the owner or occupant
of the land for the purpose of fishing. Camp v. Rogers, 44
Conn., 298; Wood’s Landlord & Tenant, § 541; Taylor’s
Landlord & Tenant, § 178.

5. The defendant had the right to show that he did not
knowingly and unlawfully enter upon the land for the pur-
pose of fishing, and that if any such entry was made it was
by accident and mistake. There can be no crime without a
criminal intent. ¢ Actus non facit reum, nisi mens it rea.”
¢ This, then, is the doctrine of the law, superior to all other
doctrines, because first in nature, from which the law itself
proceeds, that no man is to be punished as a criminal unless
his intent is wrong.” 1 Bishop’s Crim. Law (3d ed.), § 372.
See also Fowler v. Padjet, T T. R., 514; Reg. v. Allday, 8
Car. & P., 136; Reg. v. Tolson, L. R. 23 Q. B. Div., 168;
Meyers v. The State, 1 Conn., 502; Birney v. The State, 8
Ohio, 280; Crabtree v. The State, 30 Ohio St., 382; Farrell v.
The State, 32id., 456 ; Goetz v. The State, 41 Ind., 162; Far-
dach v. The State, 24 id., 77; Brown v. The State, id., 113;
Stern v. The State, 53 Geo., 229. A person is punished not
because he has done the act but because he has done it with
an evil intent. Endlich on Interpretation of Statutes, § 119,
129; State v. McDonald, T Mo. App., 510 ; Hampton v. The
State, 45 Ala., 82; Gordon v. The State, 521d., 308 ; Morning-
star v. The State, 55 id., 148 ; State v. King, 86 N. Car., 603 ;
State v. Voight, 90 id., 4. The statute is all in one sentence,
and there is nothing to indicate in its punctuation that the
words ¢ knowingly and unlawfully ” do not apply equally to
everything prohibited by it. Any other construction would
make the statute a delusion and a snare.

W. B. Glover and J. C. Chamberlin, for the State.

ANDREWS, C. J. The defendant was prosecuted before a
justice of the peace in the town of Newtown upon a grand-
juror’s complaint, charging that ¢ on the fourth day of April,
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1890, at said Newtown, the defendant with force and arms
did enter upon the enclosed lands of John B. Peck of said
Newtown, at and near the Deep Hollow bridge over the
Potatuck brook so called, in said town, without the permis-
sion of said Peck, for the purpose of fishing in said Potatuck
brook, which flows on the land of said Peck at that point;
against the peace and contrary to the statute in such case
made and provided ;” and he was convicted.

Section 1454 of the General Statutes, upon which the
complaint was brought, so far as it relates to fishing, is that
“every person * * * who shall enter upon the enclosed land
of another, without the permission of the owner, occupant or
person in charge thereof, for the purpose of hunting, trap-
ping or fishing, taking or destroying the nests of birds, or
gathering nuts, fruits or berries, shall be fined,” etc. ete.

The defendant appealed from the justice court to the
Criminal Court of Common Pleas in Fairfield County, and
was there tried upon the same complaint, and on his plea of
not guilty, by a jury, and was again found guilty, and was
sentenced to pay a fine. He now appeals to this court.

Upon the trial before the jury the defendant offered evi-
dence tending to show that the complaint was not brought
and prosecuted at the request of the owner of the land over
which said brook flows, and claimed that there could be no
conviction under the statute unless the proceedings were
commenced at the request of the owner of the land. This
testimony was rightly ruled out. The authority of a grand
juror to prosecute for crimes is fixed by law. It is not con-
trolled or limited by the wishes of any person who may have
been affected by the crime.

The evidence offered by the defendant in respect to signs
on land adjoining the land of Mr. Peck, that in respect to
the putting of trout fry into the brook, and that in respect
to the Rod & Reel Club, was all properly excluded. It
was all immaterial. It did not prove or disprove any mate-
rial fact. It did not prove or tend to prove that the defend-
ant did not enter the enclosed land of another for the purpose
of fishing without having the consent of the owner.

VoL Lx.—15
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The real question in the case arises under the defendant’s
fifth and sixth reasons of appeal. The defendant had
claimed that he had the right to show that he did not know-
ingly and unlawfully enter upon the land of Mr. Peck for
the purpose of fishing, and that if he had made any such
entry it was by accident and mistake, and that therefore he
could not be convicted. Upon this part of the case the
court charged the jury as follows:—T believe that the rule
is well established that where the prohibition imposed by
law, or the punishment prescribed, depends upon an act be-
ing done with knowledge or with evil intent, there must be
evidence of such knowledge or intent, as well as of the in-
tention to do the act, in order to convict. But I do not
interpret this statute as containing such a prohibition, or
that the punishment prescribed depends upon the act being
done with knowledge or evil intent. In regard to the alle-
gation under consideration, it seems to the court sufficient
for the jury to inquire—Did the accused intend to do the
thing he did, and was that thing a violation of the law?
Did the accused go upon this particular piece of land, it
being the land of another, namely, John B. Peck, without
permission, for the purpose of fishing? If he did, it is imma-
terial in the opinion of the court whether he knew the owner’s
name at the time or not. This principle is now I believe
well settled and generally recognized ; and the claim made
by some law writers that there is no erime without eriminal
intent should certainly be modified to this extent.”

The question here presented is not a new one in this state.
It has recently been before this court and was decided in
accordance with the instructions above quoted. In State v.
Kinkhead, 57 Conn., 173, the defendant was prosecuted
under section 3092 of the General Statutes, which forbids
any person licensed to sell liquor to *“allow any minor to
loiter on the premises where such liquors were kept for sale,”
for allowing one Dennis Murphy, a minor, to loiter on the
premises where he was licensed to sell liquor. It was con-
fessed that Murphy had been allowed to be in the room
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where the liquors were sold. The accused asked the court
to charge the jury that if they should find that the accused
honestly believed Murphy to be a person over twenty-one
years of age, and had good ground for so believing, and
acted on that belief in allowing him to be in his bar-room,
be should not be convicted of the erime charged, though in
fact Murphy was a minor. The court declined to give that
instruction, but said to the jury that if Murphy was in fact
under twenty-one years of age, whatever the belief of the
accused was, he was still guilty. This instruction was sus-
tained. In Barnes v. The State, 19 Conn., 398., a like ques-
tion was decided in the same way. Barnes was prosecuted
for selling spirituous liquors to one Whitney, who was a
common drunkard. It was held that evidence tending to
show that Barnes did not know Whitney to be a common
drunkard was not relevant. Similar decisions have been
made in other states. Commonwealth v. Emmons, 98 Mass.,
6, was a prosecution under a statute which provided that
“the keeper of a billiard room or table, who admits a minor
thereto without the written consent of his parent or guardian,
shall forfeit,” etc., ete. It appeared on the trial that at the
time of the alleged offense, the supposed minor was almost
twenty years old, was fully grown, and did business inde-
pendently of his parents ; and the defendant offered evidence
to show that when the alleged minor came to his room, he,
the defendant, asked him whether or not he was a minor,
saying that if he was he must not enter, and that he replied
that he was of full age. This evidence was excluded.
Exceptions being taken to the ruling the Supreme Court
said :—* The evidence excluded was immaterial. It did not
tend to prove or disprove any essential fact. It did not
show or have any tendency to show, either that the alleged
minor was of age or that the defendant did not admit him
to the billiard room kept by him. Nor was it material to
show that the defendant did not know or have reason to
- believe that the alleged minor was under age. The prohibi-
tion of the statute is absolute. The defendant admitted him
to the room at his peril, and is liable to the penalty whether
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he knew him to be a minor or not. The offence is of that
class where knowledge or guilty intent is not an essential
ingredient in its commission and need not be proved.”
Commonwealth v. Boynton, 2 Allen, 160, was a prosecution
for selling intoxicating liquors in violation of the statute.
The defendant offered to show that he did not suppose and
did not believe the liquor he sold to be intoxicating. This
evidence was rejected. The court said :— If the defendant
purposely sold the liquor which was in fact intoxicating, he
was bound at his peril to ascertain the nature of the article
sold. When the act is expressly prohibited without refer-
ence to the intent or purpose, and the party committing it
was under no obligation to act in the premises unless he
knew he could do so lawfully, if he violates the law he in-
curs the penalty. The statutory rule that every man is
conclusively presumed to know the law is sometimes pro-
ductive of hardship in particular cases. And the hardship
is no greater when the law imposes the duty to ascertain a
fact.” In Commonwealth v. Farren, 9 Allen, 489, and in

- Commonwealth v. Waite, 11 Allen, 264, the defendant in
each case was prosecuted for selling adulterated milk, and
each defended on the ground that he did not know the milk
to be adulterated. It was held in each case that the defend-
ant was under the law guilty. See also Commonwealth v.
Elwell, 2 Metcalf, 190; Commonwealth v. Mash, T id., 472;
Commonwealth v. Raymond, 97 Mass., 569; Commonwealth v.
Wentworth, 118 id., 441.

In the case of Commonwealth v. Mash, above cited, Judge
SHAW, in reply to a suggestion that where there is no crim-
inal intent there can be no guilt, said :—* The proposition
stated is undoubtedly correct in a general sense, but the
conclusion drawn from it in this case by no means follows.
Whatever one voluntarily does he of course intends to do.
If the statute has made it criminal to do an act under par-
ticular circumstances, the party voluntarily doing that act
is chargeable with the criminal intent to do that act.” Com-
monwealth v. Gray, 150 Mass., 827.

The same doctrine has been approved and followed in
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Rhode Island, in State v. Smith, 10 R. Isl.,, 258 ; in Wiscon-
sin, in State v. Hartfiel, 24 Wis., 60; in Kentucky, in Uli-
rich v. Commonwealth, 6 Bush, 400. Other cases to the
same effect are cited in the briefs.

The argument of the defendant is, that there can be no
crime without a criminal intent; that a man cannot be pun-
ished as a criminal unless his intent is criminal. The argu-
ment is specious but not sound. *There is no occasion to
impute to the legislature an intention to make an act a
crime irrespective of the intent, for it is competent for the
legislature to imply the intent by making these circum-
stances equivalent thereto. Knowingly and intentionally
to break a statute must, I think, from the judicial point of
view, always be morally wrong in the absence of special cir-
cumstances applicable to the particular instance and excus-
ing the breach of the law; as for instance, if a municipal
regulation be broken to save life or to put out a fire. But to
make it morally right some such special matter of excuse
must exist, inasmuch as the administration of justice, and
indeed the foundations of civil society, rest upon the princi-
ple that obedience to the law, whether it be a law approved
of or disapproved of by the individual, is the first duty of a
citizen. Although primd facie and as a general rule there
must be a mind at fault before there can be a crime, it is
not an inflexible rule, and a statute may relate to such a
subject matter, and may be so framed, as to make an act
criminal whether there has been any intention to break the
law, or otherwise to do wrong, or not.” The Queen v. Tol-
son, 28 Q. B. Div., 172, WiLLs, J. There is a large class
of criminal statutes, of which the one now under considera-
tion as well as those hereinbefore referred to are examples,
which are properly construed as imposing a penalty when
the thing forbidden is done, no matter how innocently, and
in such a case the substance of the statute is that a man
shall take care that the statutory direction be observed, and
that if he fails to do so he acts at his peril. The failure to
take care that the statutory direction is observed evidences
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the criminal intent, or rather supplies it. The Queen v. Tol-
son, supra; The Queen v. Prince, L. R., 2 Crown Cas,, 154.
There is no error in the judgment appealed from.

In this opinion the other judges concurred.

GEORGE HOTOHKISS v8. JOSEPH D. PLUNKETT AND OTHERS.

New Haven & Fairfleld Cos., Jan. T., 1891. ANDREwS, C. J., CARPEN-
TER, LooMis, SEYMOUR and TORRANCE, Js.

To justify the expenditure of money by a municipal corporation in indem-
nifying one of its officers for a loss incurred in the discharge of his
official duty, it must appear that the officer was acting in a matter in
which the corporation had an interest, in the discharge of a duty im-
posed or authorized by law, and in good faith,

There is no authority conferred on a school district to raise money for other
purposes than those specified in Gen. Statutes, §2155.

Where the members of the board of education of a school district were
sued for an injury to the business reputation of the plaintiffs by their
refusal to entertain a bid offered by the plaintiffs for furnishing station-
ery for the district, on the ground that they had some time before dealt
dishonestly with the district, it was held that the matter was one in
which the district as such had no interest and that its money could not
be used for the defense of the suit.

[Argued January 27th—decided March 20th, 1891.]

Sorr for an injunction to restrain the defendants, as mem-
bers and officers of the board of education of a school dis-
trict, from paying out the money of the district for the
defense of a suit brought against certain members and ex-
members of the board, for malicious and wrongful acts in
connection with their duties as members of the board;
brought to the Superior Court in New Haven County. The
defendants filed an answer, to which the plaintiff demurred.
The court (Fenn, J.) overruled the demurrer, and, the
plaintiff making no further reply, rendered judgment for
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the defendants. The plaintiff appealed. .The case is fully
stated in the opinion.

W. H. Ely, for the appellant.

The school district has no interest in the event of the suit
in question, and the judgment therein cannot affect the cor-
porate rights or corporate property of the district in any
way. Such being the case, it has no right to assume its
defense. 1 Dillon on Municipal Corp., § 147; Gregory v.
City of Bridgeport, 41 Conn., 16 ; Vincent v. Inhab. of Nan-
tucket, 12 Cush., 103 ; Halstead v. Mayor §c., of New York,
3 N. York, 430; People v. Lawrence, 6 Hill, 244; Wads-
worth v. Henniker, 35 N. Hamp., 189; Merrill v. Plainfield,
45 id., 126. «The principle which runs through the cases
is, that corporations have only such powers as are within
the scope of their charters; and where they are wasting or
misappropriating the corporate property or funds, courts of
equity treat them as trustees of the property for the benefit
of the individual corporators, * * * and it makes no differ-
ence whether the corporation is a joint stock manufacturing
or trading corporation, or a municipal or territorial corpora-
tion, or is of the character of this school district.” Scofield
v. FEighth School District, 27 Conn., 499, 504. The powers
of school districts are fixed by the statutes. Gen. Statutes,
§§ 2130, 2132, 2135, 2155.

J. W. Alling and 8. C. Morehouse, for the appellee.

1. The law is well settled that a municipal corporation
has power to indemnify its servants in cases like the present.
Dillon on Mun. Corp., § 114; Nelson v. Inhab. of Miiford,
T Pick., 18; Bancroft v. Inhad. of Lynnfield, 18 id., 566 ;
Thayer v. City of Boston, 19 id., 511, 516 ; Babbitt v. Select-
men of Savoy, 8 Cush., 533 ; Hadsell v. Inhab. of Hancock,
3 Gray, 526; Fuller v. Inhab. of Groton, 11 id., 8340 ; Minot
v. West Rozbury, 112 Mass., 5; Pike v. Town of Middletown,
12 N. Hamp., 278 ; Baker v. Inhab. of Windham, 13 Maine,
74 ; Sherman v. Carr, 8 R. Isl,, 431; Cullen v. Town of Carth-
age, 108 Ind., 196 ; Roper v. Town of Laurinburg, 9 N. Car.,
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427; State v. Town of Hammonton, 88 N. Jer. Law, 430;
Barnert v. City of Paterson, 48 id., 895; Rez v. Inhab. of
Essez, 4 T. R., 591 ; Attorney Gen. v. Mayor of Norwich,
2 M. & Craig, 406; Lewis v. Mayor of Rochester, 9 Com.
Bench, N. S,, 401.

2. The board of education had power to pass this vote.
They have the power of general superintendence over all
the affairs of the district. Gen. Statutes, §§ 975, 2124, 2130,
2175, 2152, 2165, 2218 ; Dibble v. Town of New Haven, 56
Conn., 199; Farrel v. Town of Derby, 58 id., 234.

3. A court of equity has no jurisdiction of this question.
The subject matter of indemnifying public servants belongs
to the municipal corporation, and in the sphere of its legiti-
mate jurisdiction a municipal corporation cannot be inter-
fered with by a court of equity. Sherman v. Carr, 8 R. Isl.,
4381 ; Dibble v. Town of New Haven, 56 Coun., 199; Attor-
ney Gen. v. Mayor of Norwich, 2 M. & Craig, 406. It is
only where the subject matter is not, by express language,
or by implication, properly within the control of a muniec-
ipal corporation, that a court of equity may interfere. At-
torney Gen. v. Mayor of Norwich, supra; Lewis v. City of
Providence, 10 R. Isl.,, 97; New London v. Brainard, 22
Conn., 5562; Dibble v. Town of New Haven, 56 id., 199; Far-
rel v. Town of Derby, 58 id., 284, supra. There can be no
doubt but that the obtaining of supplies for the public
schools was within the proper functions of the board of ed-
ucation of the district. Gen. Statutes, §§ 2124, 2130, 2155.
Herein the case differs entirely from Gregory v. Bridgeport,
41 Conn., 76, where Brooks, in what he did, was in the dis-
charge of no public duty, and with reference to his office
the city of Bridgeport had “no duty to perform, no rights
to defend, and no interest to protect.”

ANDREWS, C. J. This is a complaint brought by a tax-
payer of a school district of the city of New Haven, claim-
ing an injunction to restrain the members and officers of
the board of education of that school district from paying
out the money of the district for an alleged unlawful pur.
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pose. The defendants made an answer to the complaint, to
which answer the plaintiff demurred. The court overruled
the demurrer, found the answer sufficient, and rendered judg-
ment for the defendants to recover their costs. The plaint-
iff filed exceptions, and brings the case to this court by
appeal. The sole question upon the record is as to the
sufficiency of the answer. The answer to this question in-
volves the discussion of a more general one which lies back
of it.

On the 19th day of September, 1890, the board of educa-
- tion voted to employ counsel and to defend at the expense
of the school district a certain action brought by William J.
Atwater and Edward I. Atwater against William H. Car-
malt, Thomas O’Brien, Max Adler and George T. Hewlett,
returnable to and then pending in the Superior Court for
New Haven County. Pursuant to the vote the board em-
ployed counsel who had appeared in court and were defend-
ing the suit. In the year 1889 the said Carmalt, O’Brien,
and Adler were members, and the said Hewlett was clerk,
of the board of education of the school district. At the time
the vote was taken Carmalt had ceased to be a member. The
general question then is, whether or not the board of educa-
tion can lawfully use the money of the district to defray the
expenses of the defense they have undertaken.

It is not denied by the plaintiff that a municipal corpora-
tion may expend money to indemnify its officers for a loss
incurred in the performance of their duties in a proper case.
But he says this is not a proper case ; that the action brought
by the Atwaters against Carmalt, O’Brien, Adler and Hew-
lett, was brought against them personally, and for a cause
such that it is their duty to pay all damages that may be
recovered therein, as well as the expenses of defending the
same. And it is not denied by the defendants that an in-
junction ought to issue at the complaint of a tax-payer to
restrain any illegal expenditure of the money of the school
district. But they say it is not illegal to pay the expenses
of defending the suit.

In order to justify the expenditure of money by a munici-
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pal corporation in the indemnity of one or any of its officers
for a loss incurred in the discharge of their official duty,
three things must appear. First, the officer must have been
acting in a matter in which the corporation had an interest.
Second, he must have been acting in discharge of a duty
imposed or authorized by law. And third, he must have
acted in good faith. Gregory v. City of Bridgeport, 41 Conn.,
76; Merrill v. Plainfield, 45 N. Hamp., 126 ; Vincent v. In-
hab. of Nantucket, 12 Cushing, 103; Dillon on Municipal
Corporations, (4th ed.,) §219. If the cause of action set
forth in the complaint of the Atwaters against Carmalt,
O’Brien, Adler and Hewlett comes within these conditions,
then it would be lawful for the school district to assume the
defense.

School districts are quasi corporations of a public nature,
with limited powers, strictly defined by statute, and they
have no right to raise money by assessment and appropriate
the same to purposes not within the scope of those powers,
even though a majority of their inhabitants expressly vote
8o to raise and appropriate it. Berlin v. New Britain, 9 Conn.,
180; West School District v. Merrills, 12 Conn., 438; Bart-
lett v. Kingsley, 16 Conn., 327, 835. The powers of school
districts are enumerated in section 2155 of the General Stat-
utes, which provides that *“every school district shall be
a body corporate and have power to sue and be sued, to
purchase, receive, hold and convey real and personal pro-
perty for school purposes; to build, purchase, hire and
repair school houses, and supply them with fuel, furniture
and other appendages and accommodations; to establish
schools of different grades ; to purchase globes, maps, black-
boards and other school apparatus; to establish and main-
tain a school library; to employ teachers, except for such
time as the town may direct the school visitors to employ
the teachers, aud pay the wages of such teachers as are em-
ployed by the district committee in conformity to law; to
lay taxes and borrow money for all the foregoing purposes ;
and to make all lawful agreements and regulations for estab-
lishing and conducting schools, not inconsistent with the
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regulations of the towns having jurisdiction of the schools
in such district.”

There is no authority conferred on a school district to
raise money other than such as is conferred by this statute.
The grant of power to raise money for the specified purposes
is doubtless a prohibition of the raising of money for any
other purpose.

The entire complaint in the action brought by the At-
waters against Carmalt, O’Brien, Adler and Hewlett appears
in the statement, as well as the whole of the answer made
by the present defendants. The gravamen of that complaint
is, that Carmalt, O’Brien, Adler and Hewlett had conspired
and agreed together to injure the business reputation and
standing of the Atwaters and to hinder and obstruct them
in the prosecution of their business, and to prevent them
from dealing with the school district; and that, in pursu-
ance of such conspiracy, they seized and secreted a bid which
the Atwaters had made to the school district to furnish sta-
tionery for use in its schools; and in further pursuance of
the same conspiracy that they had falsely stated to different
parties that the Atwaters carried on their business dishon-
estly and had cheated the school district.

The answer made by the defendants in the present case
is quite long. It contains eleven paragraphs, each of which
is here condensed as much as is possible. The substance of
them is—First, that the said William J. and Edward 1.
Atwater, about August, 1889, contracted with the board
of education for the district of New Haven to furnish writ-
ing paper of an agreed quality for the use of the district,
and on the 20th day of November, 1889, presented a bill of
$2,205.70 therefor. Second, that said board, believing the
quality of the paper so furnished to be inferior, refused to
pay said sum, but tendered to said Atwaters in full the sum
of $2,000. Third, that said Atwaters took said $2,000, but
refused to accept it in full, and afterwards brought a suit
against the district to recover the balance of $205.70.
Fourth, that the district defended in the suit, alleging by
way of defense the inferior quality of the paper, and the
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acceptance of the sum tendered. Fifth, that before the
decision of the case, and about July 15th, 1890, said board
wished to make another contract to furnish paper for the
district ; that they did not publish for bids, nor did they
request said Atwaters to furnish any prices. Sixth, that on
July 15th, Edward I. Atwater handed to Hewlett a sealed
package, saying it was a proposal of prices for which said
Atwaters would furnish paper. Seventh, that said board,
believing said Atwaters had not complied with their former
contract, and deeming it to be for the best interests of the
district not to deal with them, did not open said sealed pack-
age. [Eighth, that on the 29th day of July, 1889, said suit
was decided in favor of the district, the court deciding that
the said Atwaters had accepted said $2,000 in full, and also
finding the issue with regard to the quality of the paper in
favor of the Atwaters. Ninth, that on the 12th day of Sep-
tember, 1890, the said Atwaters brought a certain action of
tort against Carmalt and the others (which is the suit here-
inbefore mentioned). Tenth, that said board on the 19th
day of September, 1890, voted to retain counsel and defend
at the expense of the district the said suit. Eleventh, that
“in taking said action said board and all of the members
thereof had either personal knowledge or the belief that the
defendants in that suit, in all their dealings or refusals to
deal with the Messrs. Atwater, had acted in good faith, ac-
cording to their best judgment as to what was for the best
interest of the district and their duty in the premises, and
without any intent to do wrong or injustice to the Messrs.
Atwater; and said board and the members thereof believed
in good faith that said suit had been brought by said At-
waters against the said Carmalt, O’Brien, Adler and Hew-
lett in their capacity as members of said board or clerk
thereof, and in which they had no private interest or con-
cern.”

Looking at the answer to determine its sufficiency, the first
thing observed is that it does not deny any of the allegations
in the present complaint, nor does it deny any of the matters
and things alleged in the complaint of the Atwaters against
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Carmalt and the others therein named. Nor does it aver that
the matters and things set forth in itself are the same matters
and things alleged in the said Atwaters’ complaint. For the
purpose of the present inquiry we must take the allegations
in the present complaint as well as those in the Atwaters’
complaint to be true. Every material allegation in any plead-
ing which is not denied by the adverse party must be deemed
to be admitted, unless he avers a want of knowledge, etc.
Rules under the practice act, art. 4,sec. 4. Primd facie the
acts, matters and things charged in the Atwaters’ complaint
are such as would do them serious injury, and for which
the defendants therein named might justly be subjected in
damages.

It seems to us to be too plain for anything but statement
that the school district of the city of New Haven has no in-
terest in injuring the business reputation and standing of a
copartnership of its citizens; nor is there any duty author-
ized by law, or imposed upon any of its officers or agents, to
engage in a combination for such purpose, or to make charges
of dishonesty and cheating. Any attempt to use the money
of the district to defend its agents from such acts would seem
to be so palpable a misuse of it that the court would not hes-
itate to interfere by way of an injunction.

The answer we are now considering is in the nature of a
plea in bar. A pleain bar is one that undertakes to be a
conclusive answer to the entire cause of action. It follows
from this property that in general it must either deny all or
some essential part of the averments of fact in the complaint,
or, admitting them to be true, allege new facts which obviate
or repel their legal effect. In the first case the pleading is
said to traverse the matter in the complaint, and in the latter
to confess and avoid it. If the new facts are such as destroy
the primd facie legal effect of the facts averred in the com-
plaint, it defeats the action.

We have seen that there are no denials in the answer. We
are to inquire then whether the facts in it are such as destroy
the prima facie legal effect of the matters alleged in the com-
plaint. That is to say, does the answer show that the acts
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which the Atwaters’ complaint charges said Carmalt, O’Brien,
Adler and Hewlett with doing, and which are admitted by

the pleadings to have been done by them, are such that they
" come within the rule hereinbefore stated as necessary to
justify the expenditure of the money of the school district in
their defense? If it does, then the answer is sufficient and
the demurrer was properly overruled. If it does not, then
the demurrer should have been sustained.

We have examined the answer with care and are not able
to find such facts'in it. The first ten paragraphs recite cer-
tain things done by the said Carmalt and the others, and
certain things done by the board of education. All these
things so stated are confessed by the demurrer to be true.
But they are all consistent with the acts and things charged
by the Atwaters. Neither the truth nor the legal character
of any of the matters alleged by the Atwaters is changed by
any or all the things so stated. The eleventh paragraph de-
clares the knowledge or belief of the members of the board
that the said Carmalt, O’Brien, Adler and Hewlett had acted
in good faith in what they did, and the belief of the mem-
bers of the board that it was for the best interests of the dis-
trict not to deal further with the Atwaters. The whole force
of the paragraph is expended on the belief of the members
of the board. It does not allege, as a fact, that Carmalt and
the others acted in good faith. It says the members of the
board believed they did so act.

The fact of their good faith is one thing. The belief of
the members of the board in their good faith is quite a dif-
ferent thing. But if their good faith be admitted, there is
nothing in the answer to show any duty resting on them to
do what they did; nor anything to show an interest in the
district to have it done.

One reason of demurrer was that the answer did not show
any authority in the board of education to expend the money
of the district in the way they had voted to expend it. We
have had no occasion to consider this question. In this
case it made no difference, because we are of opinion that
under the circumstances as here presented the district it-
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self could not properly assume the defense of the suit. In
any case it would be a very grave question whether a muni-
cipal corporation could make an indemnity to one of its own
officers in any other way than by a vote in a meeting duly
called for that purpose.

There is error in the judgment appealed from and it is
reversed.

In this opinion the other judges concurred.

JAMES FARRELL vs. THE WATERBURY HORSE RAILROAD
COMPANY.

Hartford Dist., Jan. T., 1891. ANDREwWS, C. J., CARPENTER, LooMIs,
SEYMOUR and TORRANCE, Js.

The conception of negligence involves the idea of a duty to act in a certain
way towards others and a violation of that duty by acting otherwise.
It involves the existence of a standard with which the given conduct
is to be compared and by which it is to be judged.

Where this standard is fixed by law, the question whether the conduct in
violation of it is negligence, is a question of law.

And where the standard is fixed by the general agreement of men’s judg-
ments, the court will recognize and apply the standard for itself.

But where it is not so prescribed or fixed, but rests on the particular facts
of the case and is to be settled for the occasion by the exercise of hu-
man judgment upon those facts, as where the standard is the conduct
in the same circumstances of a man of ordinary prudence, there the
question is one of fact and not of law.

In such a case this court will not review the conclusion of the court below,
unless it can see from the record that in drawing its inference the trier
imposed some duty upon the parties which the law did not impose, or
absolved them from some duty which the law required of them in the
circumstances, or in some other respect violated some rule or principle
of law. :

[Argued January 6th,—decided March 20th, 1891.]

ActION for an injury from the negligence of the defend-
ants ; brought to the District Court of Waterbury, and
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heard in damages, on a default, before Cowell, J. The
court made the following finding of facts.

On November 10th, 1887, and for some time prior thereto,
the plaintiff was duly licensed to make connections with the
sewers in the city of Waterbury. On that day the defend-
ant operated a horse-railroad on West Main street in that
city, and its cars passed a given point every twelve minutes.
In front of the premises of one Kilmartin, which was on the
south side of the street, there was a double line of tracks to
allow the cars to pass each other. The point of separation
between these two lines commenced about one hundred and
fifty feet west of Kilmartin’s premises, and there was a slight
rise of grade towards the east, the street running east and
west. The sewer at this point is about fifteen feet below
the surface, and is located between the two lines of track.
On November 9th, the plaintiff commenced excavating for
the purpose of connecting Kilmartin’s premises with the
sewer, and on November 10th, by ten o’clock in the fore-
noon, had reached to the depth of about twelve feet below
the southerly line of the defendant’s track.

The manner in which the cars passed the trench was by
running them up to a point ten or twelve feet distant there-
from, then detaching the horses before the car came to a
stop, the horses passing around the north end of the trench.
The car without coming to a stop was pushed over the trench
by one of the defendant’s workmen stationed there for that
purpose. The plaintiff also assisted a number of times that
morning in pushing the car over the trench, so that he well
understood the situation.

On the 10th, a workman, whose duties were generally
in the horse-car stables, was driving the horses attached to
the car which caused the accident. He was a relief driver,
or one whose duty it was to relieve the regular drivers
whenever it became necessary. He had had considerable
experience as a driver on horse cars, and was considered a
competent driver.

About ten o’clock in the forenoon, one of the plaintiff’s
workmen was at work in the trench under the north rail of
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the south line of the defendant’s tracks,and the plaintiff
was standing in the west side of the trench, facing east, one
foot on each side of the south rail of the south line of the
track, bending over, giving directions to the workmen in the
trench, and for this reason his mind was not alive to the fact
that a car was approaching him from the west. The driver
of the defendant’s car as he came to the point where the
turn-out separates, west of Kilmartin’s, saw the plaintiff, and
immediately called out to him to get out of the way, in a
voice loud enough to have been heard by the plaintiff if his
attention was not then occupied with the workmen in the
trench, and was heard by the defendant’s workman who was
stationed at the trench for the purpose of pushing the car
across it, and who was standing but a few feet from the
plaintiff, which workman also called out to the plaintiff to
assist in pushing the car. The plaintiff, however, did not
hear the call.

Just at this moment the driver began preparations to de-
tach the horses from the car, and for that purpose leaned
over the forward rail to remove the pin which holds the
coupling pin in place, but for some reason it could not be
removed immediately, and the horses’ heads reached within
a few feet of the trench before the driver succeeded in with-
drawing the pin. The car at this time was moving at the
rate of three or four miles an hour from the momentum it
had received, and from being pushed along by the workman
whose duty it was so to do.

The driver, immediately after removing the pin and rein-
ing his horses away from the track, saw the plaintiff in close
proximity to the forward end of the car. He immediately
applied the brake, but the car struck the plaintiff, knocking
him down, dragging him some distance, breaking his collar-
bone, and otherwise severely injuring him.

No other notice of the approach of the car was given than
is above set forth.

I find that the defendant was not negligent in running
the car in the manner above described, unless the foregoing
facts constitute negligence. '

VoL. Lx.—16
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The plaintiff claimed that it was not in law negligence to
have his attention concentrated on the workmen in the
trench for a few moments to such an extent as to divert his
mind from the approach of a horse car; also that he had the
right to rely to some extent on the fact that the driver would
see him, and would exercise care to avoid injuring him; also
that, being lawfully on the track, the defeudant owed him
the duty of active vigilance to avoid injuring him; also
that the driver was bound to use every reasonable effort to
avoid injuring him after discovering that he was on the track
exposed to injury.

On the foregoing facts, however, I find that the plaintiff
was guilty of contributory negligence, and therefore assess
to him $75 only as nominal damages. If the plaintiff was
not on the above recited facts guilty of contributory negli-
gence, his injuries were of such a character that he should
recover six fold the assessed damages.

The plaintiff appealed.

J. O Neill, for the appellant.

1. The driver of the horse car was guilty of negligence.
The plaintiff was lawfully on the horse car track; he was
licensed to make sewer connections and was performing his
work in the place where he was injured ; he was momentarily
engaged in giving directions to his men in the trench. The
car driver saw him at the distance of one hundred and fifty
feet, and called out to him to get out of the way: but the
plaintiff did not hear the call. The driver gave no further
attention to the plaintiff until the instant before the accident
happened ; he was driving at the rate of three or four miles
an hour, or about one hundred and fifty feet in thirty sec-
onds; he was bending over the dash-board removing a coup-
ling pin for the purpose of detaching the horses from the
car. Under these circumstances the defendant was plainly
under an obligation to make use of active vigilance as dis-
tinguished from ordinary care to prevent an accident to the
plaintiff. There was no active vigilance ; even ordinary care
was not exercised. The driver knew that the plaintiff was on
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the track ; he called out to him to get out of the way ; the
plaintiff’s back was towards him; he gave no evidence that
he heard the call ; his mind was momentarily engaged giv-
ing directions to the men in the trench ; the driver continued
to drive at the rate of three or four miles an hour; neither
the horses nor the brake were under his immediate control.
This, as it seems to us, was gross carelessness. Com. v.
Metropolitan R. R. Co., 10T Mass., 286 ; Oldfield v. N. York
4 Harlem R. R. Co., 14 N. York, 310 ; Mangam v. Brooklyn
R. R. (.,88 id., 455; Mentz v. Second Av. R. R. Co.,3 Abb.
Court of App., 274; Pendrill v. Second Av. R. R. Co., 2 Jones
& Sp., 481; Baltimore City Passenger R. R. Co. v. MacDon-
nell, 48 Md., 534; Dahkl v. Milwaukee City R. R. Co., 27 N.
W. Rep., 185; Kelly v. Hendrie, 26 Mich., 255, 261.

2. The plaintiff was not guilty of contributory negligence.
He had the same right to use the highway that the defend-
ant had ; he was not a trespasser, but was there by positive
right. Lyman v. Union Railroad Co., 114 Mass., 83, 88;
Howland v. Union Street B. R. Co., 150 id., 86 ; Babcock v.
Old Colony R. R. (., id., 467; Hegan v. Eighth Av. R. R.
Co.,15 N. York, 380; Adolph v. Central Park §c. R. R. Co.,
65id., 554 ; Wilbrand v. Eighth Av. R. R. Co., 3 Bosw., 314;
Shea v. Potero §¢ Bay View R. R. Co., 44 Cal., 414 ; Erick-
son v. St. Paul gc. R. R. Co., 48 N. W. Rep., 832.

8. Even if the plaintiff were negligent this would not ex-
cuse the defendant, if after discovering the negligence of the
plaintiff the accident could have been avoided by the exer-
cise of ordinary care on the part of the driver. Brown v.
Lyman, 81 Penn. St., 510 ; Thirteenth St. Passenger R. R.
Co. v. Boudrou, 92 id., 475 ; Barker v. Savage, 45 N. York,
191 ; Northern e. B. R. Co.v. The State, 29 Md., 420 ; Locke
v. St. Paul 4 Pacific R. R. Co., 16 Minn., 850 ; Nelson v.
Atlantic ¢ Pacific R. R. Co., 68 Mo., 598 ; O Keefe v. Chi-
cago gc. R. R. Co., 32 Towa, 467 ; Satterly v. Hallock, 5 Hun,
178 ; Byram v. Meguire, 3 Head, 580 ; Flynn v. San Fran-
cisco gc. B. R. Co., 40 Cal., 14; Trow v. Vermont Central R.
R. Co., 24 Verm., 487 ; Isbell v. N. York 4 N. Hav. R. R.
Co., 27 Conn., 898 ; Smithwick v. Hall 4 Upson Co., 59 id.,
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261; Davies v. Mann, 10 Mees. & Wels., 546 ; Radley v.
London & N. W. R. R. Co., L. R., 1 App. Cas., 754.

4. The conclusions of the court below upon the facts, that
the defendants were not guilty of negligence and that the
plaintiff was so, can be reviewed. They are expressly made
as conclusions from the facts found and not as a finding of
facts.

@G. E. Terry, for the appellee.

TORRANCE, J. This is an action brought to recover dam-
ages for an injury caused to the plaintiff by the negligence
of the defendant, in the management of one of its horse
cars, on a public highway.

The case was defaulted and heard in damages. The court
below made a finding of the subordinate and evidential
facts, bearing upon the question of the negligence of the
defendant, and the contributory negligence of the plaintiff,
and then added the following :—*“I find that the defendant
was not negligent in running the car in the manner above
described, unless the foregoing facts constitute negligence.
On the foregoing facts, however, I find that the plaintiff
was guilty of contributory negligence, and therefore assess
to him seventy-five dollars only, as nominal damages. If
the plaintiff was not on the above recited facts guilty of
contributory negligence, his injuries were of such a charac-
ter that he should recover six fold the assessed damages.”

Upon the trial below the plaintiff made certain claims
upon matters of law, which are set forth in the record.

Four of the six reasons of appeal filed in the case are
based upon the assumed fact that the court below decided
these claims adversely to the plaintiff. But the record nei-
ther expressly nor by necessary implication discloses any
such fact. For aught that appears, the court below took
the view of the law, as expressed in these claims, which the
plaintiff asked it to take. This court upon an appeal can-
not consider any error assigned in the reasons of appeal,
unless “it also appears upon the record that the question
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was distinctly raised at the trial and was decided by the
court adversely to the appellant’s claim.” Gen. Statutes,
§ 1185. We cannot therefore consider the matters set forth
in the last four reasons of appeal.

This leaves to be considered only the first two reasons of
appeal, which are stated as follows :— 1st. The court erred
in deciding that the defendant, on the facts found, was not
negligent. 2d. In deciding that the plaintiff was guilty of
contributory negligence.”

The plaintiff claims that the conclusions of the trial court
upon the facts found, as to the negligence of the defendant,
and the contributory negligence of the plaintiff, are infer-
ences or conclusions of law, which may be reviewed by
this court upon an appeal, and the defendant claims that

‘ they are inferences or conclusions of fact, which cannot be
8o reviewed.

If the plaintiff is right in his claim, this court can and
ought to review the conclusions aforesaid. If the defendant
is right, there is properly no question presented upon the
record for the consideration of this court. Whether, in a
given case involving the question of negligence of either
the plaintiff or the defendant, the conclusion or inference
of negligence drawn by the trier or triers is one which this
court has or has not the power to review, is always an im-
portant and often a difficult question to determine. Its im-
portance arises from the fact that in the former case such
conclusion may upon review be either sustained or set aside
by this court, while in the latter case such conclusion, whether
drawn correctly or not, is, generally speaking, final and con-
clusive.

The difficulty of determining whether the conclusion be-
longs to one or the other of these classes, arises, in part at
least, from the complex nature of negligence as a legal con-
ception, and the fact that the word *“‘negligence” is fre-
quently used for only a part of this complex conception.
“ Negligence, like ownership, is a complex conception. Just
as the latter imports the existence of certain facts, and also
the consequence (protection against all the world), which
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the law attaches to those facts, the former imports the exist-
ence of certain facts (conduct,) and also the consequence
(liability), which the law attaches to those facts.” Holmes’s
Common Law, p. 115. This conception involves, as its main
elements, the subordinate conceptions of a duty resting
upon one person respecting his conduct toward others; a
violation of such duty, through heedlessness or inattention
on the part of him on whom it rests; aresulting legal injury
or harm to others as an effect, and the legal liability conse-
quent thereon. Accordingly, as a legal conception, negli-
gence has been defined as follows:—*“ A breach of duty,
unintentional, and proximately producing injury to another
possessing equal rights.” Smith’s Law of Negligence, 1.

But neither in text books, nor in judicial decisions, is the
word “negligence ” used at all times as standing for all the
elements of this entire complex conception. When in courts
of law, the principal question is, what was the conduect, it
is customary and perhaps allowable to say that the question
of negligence is one of fact to be determined by the trier;
and when the question principally respects the duty or the
liability, to say that it is a question of law. When there-
fore, in text books, or in adjudged cases, the assertion is
made that the ¢ question of negligence” is a * question of
fact™ or is & “question of law,” or is a ‘“mixed question
of law and of fact,” no confusion of thought will result if
the sense in which the word negligence is used in the par-
ticular instance be ascertained, and this in most cases may
be readily determined from the context.

But another, and perhaps the chief cause of the difficulty
of determining in a given case whether the conclusion as to
negligence is one of law or of fact, arises from another
source, which we will now consider.

The conception of negligence, as we have seen, involves
the idea of a duty to act in a certain way towards others,
and a violation of that duty by acts or conduct of a contrary
nature. The duty is imposed by law, either directly by es-
tablishing specific or general rules of conduct binding upon
all persons, or indirectly through legal agreements made by
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the parties concerned. It is with duties not arising out of
contract that we are here concerned.

There is further involved in the legal conception of negli-
gence, the existence of a test or standard of conduct with
which the given conduct is to be compared and by which it
is to be judged. The question whether the given conduct
comes up to the standard is frequently called the * ques-
tion of negligence.” The result of comparing the conduct
with the standard is generally spoken of as “negligence ” or
the ¢ finding of negligence.” Negligence, in this last sense,
is always a conclusion or inference, and never a fact in
the ordinary sense of that word. When the question of neg-
ligence, in the above sense, can be answered by the court, it
is called a ‘question of law,” and the answer is called an
inference or conclusion of law; when it is and must be an-
swered by a jury or other trier, it is generally called a ques-
tion of fact, and the answer is called an inference or conclusion
of fact. Where the law itself prescribes and defines before-
hand the precise specific conduct required under given cir-
cumstances, the standard by which such conduct is to be
judged is found in the law. When, in such a case, the con-
duct has been ascertained, the law, through the court, de-
termines whether the conduct comes up to the standard.
The rules of the road, some of the rules of navigation, and
the law requiring the sounding of the whistle or the ringing
of the bell of a locomotive approaching a grade crossing at
a specified distance therefrom, may serve as instances of this
kind.

Of course if, in cases of this kind, one of the parties injures
another, he is not necessarily absolved from blame by show-
ing a compliance with the specific rule or law, for it may be
that while so doing he neglected other duties which the law
imposed upon him. But, when the only question is whether
the ascertained conduct comes up to the standard fixed by
the specific rule or law, the conclusion, inference or judg-
ment that it does or does not, is, as we have said, one of law.

« A question of law, in the true sense, is one that can be
decided by the application to the specific facts found to exist
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(here the conduct of some person and the circumstances
under which he acted or omitted to act,) of a pre-existing
rule. Such a rule must contain a description of the kind of
circumstances to which it is to apply, and the kind of con-
duct required.” Terry’s Leading Principles of Anglo-Am.
Law, § 72. In such cases, as this court said in substance in
Hayden v. Allyn, 55 Conn., 289, the evidence exhausts itself
in producing the facts found. Nothing remains but for the
court, in the exercise of its legal discretion, to draw the in-
ference of liability or non liability, and this inference or con-
clusion can in such cases always be reviewed by this court.
Clear cases of this kind usually present no difficulty.

As applicable to most cases, however, the law has not pro-
vided specific and precise rules of conduct ; it contents itself
with laying down some few wide general rules. The rule
that all persons must act and conduct themselves, under all
-circumstances, as a man of ordinary prudence would act
under like circumstances, is an illustration of this class of
rules or laws. This general rule of conduct is not a stand-
ard of conduct in the same sense in which a fixed rule of law
is such a standard. In most cases where it must be applied,
the principal controversy is over the question what would
have been the conduct of a man of ordinary prudence under
the circumstances. Manifestly the rule itself can furnish no
answer to that question in such cases. ¢ The rule usually
propounded, to act as a reasonable and prudent man would
act in the circumstances, still leaves open the question how
such a man would act.” Terry’s Lead. Prin. Anglo-Am.
Law, § 72.

It is also a varying standard. “In dangerous situations
ordinary care means great care ; the greater the danger the
greater the care required; and the want of the degree of
care required may amount to culpable negligence.” Knowles
v. Crampton, 556 Conn., 344.

This general rule has rightly been called “a featureless
generality,” but from the necessity of the case it is the only
rule of law applicable in the great majority of cases.involv-
ing the question of negligence. The law cannot say before-
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hand how the man of ordinary prudence would act, or ought
to act, under all or any probable set of circumstances. But
in cases involving the question of negligence, where this gen-
eral rule of conduct is the only rule of law applicable, it may
and sometimes does happen, that the conduct under investi-
gation is so manifestly contrary to that of a reasonably pru-
dent man, or is so plainly and palpably like that of such a
man, that the general rule itself may be applied as a matter
of law, by the court, without the aid of a jury. That is, the
conduct may be such that no court could hesitate or be in
doubt concerning the question whether the conduct was or
was not the conduct of a person of ordmary prudence under
the circumstances.

The difference between the classes of cases where the court
can thus apply the general rule of conduct, and those where-
in it must be applied by the jury, is well illustrated in the
following extract from the opinion of the Supreme Court of
the United States, in the case of Railroad Company v. Stout,
17 Wall,, 6567. «If a sane man voluntarily throws himself
in contact with a passing engine, there being nothing to
counteract the effect of this action, it may be ruled, as a
matter of law, that the injury to him resulted from his own
fault, and that no action can be sustained by him or his rep-
resentatives. So if a coach-driver intentionally drives with-
in a few inches of a precipice, and an accident happens,
negligence may be ruled as a question of law. On the other
hand, if he had placed a suitable distance between his coach
and - the precipice, but by the breaking of a rein or an axle,
which could not have been anticipated, an injury occurred,
it might be ruled as a question of law that there was no neg-
ligence and no liability. But these are extreme cases. The
range between them is almost infinite in variety and extent.
It is in relation to these intermediate cases that the opposite
rule prevails. Upon the facts proven in such cases it is a
matter of sound judgment and discretion, of sound inference,
what is the deduction to be drawn from the undisputed facts.
Certain facts we may suppose to be clearly established, from
which one sensible, impartial man would infer that proper
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care had not been used and that negligence existed, while
another equally sensible and equally impartial man would
infer that proper care had been used and that there was no
negligence. It is this class of cases and those akin to it that
the law commits to the decision of a jury.”

The line of division between these two classes of cases is
by no means a fixed and well-defined one. Close cases will
occur where courts may well differ in opinion as to whether
they lie on one side or on the other of the boundary line.
“ Legal, like natural divisions, however clear in their general
outline, will be found on exact scrutiny to end in a penum-
bra or debatable land.”” Holmes’s Common Law, 127.

Now the difficulty of determining whether a conclusion
or inference of negligence is one of fact or one of law, as
these phrases are commonly used, arises mainly in this in-
termediate class of cases. In such cases the law itself fur-
nishes no certain, specific, sufficient standard of conduct,
and, of necessity, leaves the trier to determine, both what
the conduct is, and whether it comes up to the standard, as
such standard exists in the mind of the trier. In a case of
this kind the inference or conclusion of the trier, upon the
question whether the ascertained conduct does or does not
come up to such standard, is, as we have said, called a ques-
tion of fact, and, generally speaking, it cannot be reviewed
by this court. If such inference is drawn by a jury, it is
final and conclusive, because their opinion of what a man of
ordinary prudence would or would not do, under the cir-
cumstances, is the rule of decision in that special case. If
drawn by a single trier, as it may be under our system of
law, it is equally final and conclusive for the same reason.

In every such case the trier, for the time being, adopts
his own opinion, limited only by the general rule, of what
the man of ordinary prudence would or would not do under
the circumstances, and 1akes such opinion the measure or
standard of the conduct in question. This view of the sub-
ject is foreibly put by CooLEY, J., in the case of Detroit 4
Milwaukee R. R. Co. v. Van Steinburg, 17 Mich., 99, wherein
he says :—* When the judge decides that a want of due care
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is not shown, he necessarily fixes in his own mind the stan-
dard of ordinary prudence, and measures the plaintiff’s con-
duct by that. He thus makes his own opinion of what the
prudent man would do a definite rule of law.” And in
speaking of this same matter, the Supreme Court of Penn-
sylvania uses the following language :— “ When the standard
shifts with the circumstances of the case, it is in its very na-
ture incapable of being determined as a matter of law, and
must be submitted to the jury. There are, it is true, some
cases in which a court can determine that omissions consti-
tute negligence. They are those in which the precise meas-
ure of duty is determinate, the same under all circumstances.
When the duty is defined, a failure to perform it is of course
negligence, and may be so declared by the court. But
where the measure of duty is not unvarying, where a higher
degree of care is demanded under some circumstances than
under others, where both the duty and the extent of perform-
ance are to be ascertained as facts, a jury alone can deter-
mine what is negligence and whether it has been proved.
Such was this case. The question was not alone what the
defendants had done or left undone, but, in addition, what
a prudent and reasonable man would ordinarily have done
under the circumstances. Neither of these questions could
the court solve.” And later on in the same opinion, in
commenting upon a case cited by the plaintiff, the court
says:—* Even if the court might, in that case, have declared
the effect of the evi