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Issue  

Summarize the recent U.S. Supreme Court case, Shurtleff v. City of Boston, 142 S.Ct. 1583 (2022), 

regarding a municipality’s discretion to raise, or not raise, private parties’ flags on government 

property. 

 

The Office of Legislative Research is not authorized to provide legal opinions and this report should 

not be considered one.  

 

Summary 

In Shurtleff, the U.S. Supreme Court considered whether the City of Boston violated a private 

group’s First Amendment rights when the city denied the group’s request to fly a Christian flag at 

Boston City Hall, the first request it had seemingly ever denied. The court weighed whether Boston’s 

flag raisings constituted government speech (in which case the city could refuse a flag based on the 

flag’s viewpoint) or created a forum for private expression (in which case the city could not 

discriminate against speakers or flags based on the viewpoints they expressed).   

 

The court unanimously reversed the appellate court’s ruling, which was in favor of the city, and held 

(1) Boston’s flag program did not constitute government speech and (2) as a forum for private 

speech, the city basing its refusal on the flag’s religious viewpoint amounted to a violation of the 

Free Speech Clause of the First Amendment. The court emphasized that some cities’ flag raisings 

could constitute governmental, rather than private, speech (particularly when their written policies 

expressed that intent) and determinations must be made on a case-by-case basis. 
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In this case, it considered three categories of evidence but focused on one in particular: the extent 

to which the government actively shaped or controlled the expression. It found that Boston’s lack of 

written policies or clear internal guidance suggested the city lacked meaningful involvement in the 

flags’ selection or in crafting any messages they conveyed and, therefore, it classified the city’s 

flagpoles as a forum for private expression.  

 

Facts and Procedural History  

In 2017, Camp Constitution requested permission to fly a Christian flag at Boston City Hall. Boston 

had allowed private groups to request use of the flagpole to raise flags of their choosing and had 

approved hundreds of requests to raise dozens of different flags. Until that point, the city seemingly 

had not rejected any other request. According to the city, it had no records of it previously flying a 

religious flag and rejected this request because it was concerned flying a Christian flag would 

promote one specific religion and violate the Establishment Clause (Id. at 1587-1589). 

 

Camp Constitution and its director (Harold Shurtleff) filed a suit against the city in district court, 

alleging violations of the First Amendment Free Speech Clause and other state and federal laws. 

The district court concluded that the city’s flag flying amounted to government speech and granted 

the city’s motion for summary judgement. The First Circuit Court of Appeals affirmed the district 

court’s ruling. The U.S. Supreme Court unanimously reversed the lower court’s decision, with three 

justices filing concurring opinions.  

 

Legal Analysis and Holding 

The court began its analysis by setting forth the established principle that the First Amendment’s 

Free Speech Clause does not prevent the government from declining to express a view and, when 

the government speaks for itself, it is not required to give airtime to all views. (It reasoned that 

otherwise, for example, Boston could not easily congratulate the Red Sox on a win unless it also 

conveyed the viewpoints of disappointed Yankees fans.) But when the government creates a forum 

for the expression of private speakers’ views, the First Amendment prevents the government from 

discriminating against speakers based on their viewpoint (Id. at 1587 and 1589). Thus, the case 

turned on whether Boston was engaging in governmental speech (and could decline to raise the 

Christian flag) or regulating private speech (and could not decline to raise the flag based on the 

viewpoint it expressed). 

 

To determine whether Boston was speaking for itself, the court looked to three types of evidence it 

considered when deciding a prior case, Walker v. Texas Div., Sons of Confederate Veterans, Inc., 

135 S.Ct. 2239 (2015), regarding the state’s rejection of an organization’s request for a specialty  
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license plate featuring the Confederate flag. The court considered (1) the history of the expression 

at issue, (2) the public’s likely perception as to who (the government or a private person) was 

speaking, and (3) the extent to which the government actively shaped or controlled the expression 

(Shurtleff, supra, at 1589-1590).  

 

The court found that neither of the first two categories of evidence yielded a conclusive answer. It 

stated the first category of evidence, regarding the history of the expression, favored the city (as 

flags and their positions have long conveyed messages about government) but did not outweigh 

other evidence. With respect to the second category, regarding the public’s perception, it stated 

that even if the public ordinarily associated a flag’s message with the city, that was not necessarily 

true for religious or non-governmental flags (Id. at 1590-1591).   

 

The court focused on the third category of evidence, the extent to which the government actively 

controlled the messages the flags expressed. Boston had no written policy or clear internal 

guidance about what flags groups could fly and what those flags would communicate. A city 

employee testified that he never requested to review flags in advance and the city tried to 

accommodate all applicants. (The court contrasted Boston’s lack of a policy with other cities’ 

policies that included provisions saying that “flagpoles are not intended to serve as a forum for free 

expression by the public” (Id. at 1592-1593).) Therefore, the court concluded Boston’s flag 

practices amounted to private, not governmental, speech. 

 

After determining the city’s flag raising was private 

speech, the court considered whether the city, by 

rejecting Camp Constitution’s flag, impermissibly 

excluded speech based on its religious viewpoint. 

The city explicitly stated the sole reason it rejected 

the flag was due to its religious content. 

Consequently, the court held that the city violated 

the Free Speech Clause.  

 

Concurring Opinions  

Justice Kavanaugh authored a concurring opinion 

addressing the city’s stated reasoning for declining 

to fly the Christian flag (that doing so would amount 

to government speech expressing a religious 

message in violation of the Establishment Clause). 

In it, he stated that the government does not violate 

Municipal Flag Policy Options, 

Post-Shurtleff 

  ●  Display only official flags (i.e., U.S. flag, 

Connecticut flag, and municipal flags) 

  ●  Use flagpoles to convey the 

government’s message and display 

only those flags that the governing 

body selects; according to the court, 

municipalities can express this intent 

in their written policies 

  ●  Use flagpoles as a forum for private 

expression and allow private 

organizations and individuals to 

display flags; under this approach, a 

municipality has limited discretion to 

reject flags and cannot do so based on 

the content of the flag (i.e., the 

municipality may not be able to reject 

flags with controversial messaging) 
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the Establishment Clause when it treats religious individuals or organizations the same as secular 

individuals or organizations, but it violates the Free Speech Clause when it excludes religious 

persons or organizations (Id. at 1594-1595).  

 

Justice Alito authored a concurring opinion, in which Justices Thomas and Gorsuch joined, that 

agreed with the majority opinion’s conclusion but disagreed with the three categories of evidence 

(history, the public’s perception, and government control over the speech) used to arrive at it. 

Justice Alito stated that the test should instead be “whether the government is actually expressing 

its own views or the real speaker is a private party and the government is surreptitiously engaged in 

the ‘regulation of private speech’” (Id. at 1595-1603). 

 

Justice Gorsuch authored a concurring opinion, in which Justice Thomas joined, criticizing the legal 

test (the “Lemon test”) that the Supreme Court established in a 1971 case to resolve disputes 

regarding the separation of church and state, and upon which the City of Boston had relied (Id. at 

1603-1611). (The court overturned the Lemon test in a subsequent case, Kennedy v. Bremerton 

School District, 142 S.Ct. 2407 (2022).) 
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