March 20, 2018
To the Members of the Joint Committee on Public Health:
Thank you for allowing me the opportunity to provide testimony today in favor of this proposed
statute, regulating the deceptive advertising practices of pregnancy centers in Connecticut.
Connecticut House Bill 5416 would prevent organizations that hold themselves out as offering
pregnancy-related services from advertising online, in newspapers, on websites, or on billboards,
bus shelters or other places in Connecticut with false, misleading or deceptive language about the
services they provide. The State of Connecticut has the right to protect its citizens from
deception and fraud by enacting laws like House Bill 5416, which balances the state’s strong
interest in preventing consumer deception with the First Amendment rights of pregnancy centers
who would be regulated under it. While these centers have important First Amendment rights to
advocate against abortion (which is their primary goal), to share their views widely, and even to
try to directly persuade women who are pregnant not to have abortions, they do not have the
right to deceive or trick women by claiming to offer services they do not provide in order to
convince women to come to their centers to hear those views.
My name is Jordan Goldberg and I am Senior Policy Advisor at the National Institute for
Reproductive Health. The National Institute for Reproductive Health is a non-profit national
organization based in New York that works across the country to increase access to reproductive
health care by changing public policy, galvanizing public support, and normalizing women’s
decisions to have abortions and use contraception. Our organization supports and partners with
state and local advocacy organizations and health care providers across the country, including in
Connecticut, to promote access to the full range of reproductive health care for all. This work
has included working on policies intended to reduce the harmful impact of fake clinics, or
pregnancy centers that hold themselves out as medical centers in order to deceive women who
are seeking reproductive healthcare. Last year, we supported and testified in favor of the
ordinance adopted by Hartford intended to address the deception wrought by the pregnancy
centers in Hartford. We also work directly in New York State and New York City to support and
promote policies intended to expand access to reproductive health care and advocated for the
adoption of a pregnancy center regulation in New York City seven years ago.
Prior to joining the National Institute, I served as State Advocacy Counsel for the Center for
Reproductive Rights and clerked for the Honorable Barry T. Albin of the Supreme Court of New
Jersey, after graduating from Fordham University School of Law.

Given my background as a policy advocate and attorney in the field of reproductive rights, my
testimony will: (1) briefly describe the harm that these centers cause women when they use
fraudulent advertising tactics to mislead or deceive them, understanding that many others will
and have testified today about the harms these types of centers can cause when they mislead
women about the services they provide, and (2) how this legislation balances this State’s
compelling interest in ensuring that women seeking reproductive healthcare are not mislead,
deceived or delayed in accessing that care with the First Amendment rights of pregnancy service
centers. Because this legislation is carefully tailored to address that harm while ensuring that
those who are associated with pregnancy centers can continue to express their personal beliefs
and opinions as protected by the First Amendment, this proposed bill represents an effective and
constitutional approach to addressing a serious public health situation.
I.

Fake Clinics, or “Pregnancy Resource Centers” Harm Women

Women who are pregnant, or think they might be, need access to qualified medical professionals
who can provide them with accurate information as well as access to the medical services they
need. A woman experiencing an unintended pregnancy might choose to continue the pregnancy
or not, but in either case, she needs access to timely access to information and care.
When a woman in Connecticut seeks out information about and access to pregnancy related
services, she may encounter ads for health centers, women’s centers or even “clinics” that claim
to offer a full range of options counseling and seem to provide medical services – but upon
arrival at one of the centers, find only limited services, anti-abortion information and counseling,
with no medical care or referrals to comprehensive reproductive healthcare available.
Over the past few decades, these types of pregnancy services centers have proliferated in cities
and states all over the country.1 These centers, frequently located very close to abortion
providers, with names that mimic or are similar to those clinics’ names, often describe their
primary work as discouraging women who are facing unintended pregnancies from seeking or
obtaining abortions and urging them to continue their pregnancies. These centers conduct their
operations in different ways: Some centers are open about their anti-abortion beliefs and provide
services to women who are facing unintended pregnancies that include things like pregnancy
testing, counseling, support for an ongoing pregnancy, diapers, baby clothing and referrals to
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There are thousands of such pregnancy centers through the United States, although exact numbers are difficult to
determine because only some are affiliated with major networks while others are smaller entities. See, e.g. NPR,
States Fund Pregnancy Centers That Discourage Abortion, March 9, 2015, available at
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2

other resources. However, many such centers are less forthcoming about their intentions,
seeking to lure “abortion minded” women2 in to be able to share non-medical information about
pregnancy and abortion with those women with the goal of dissuading them from obtaining that
care.3 Moreover, many of these centers are networked together under umbrella organizations
such as CareNet, Heartbeat International,4 and Birthright International, which provide training
and guidance, including specifically about how to “lure” women who have already decided to
have an abortion into coming to their facilities.5 Indeed, the Care Net home page itself begins
with the statement “She is calling to learn more about abortion. Help her choose life!”6 In
Baltimore, one pregnancy center’s executive director admitted in court papers that its “ads are
purposely vague, of course” and that after beginning to run those “purposely vague” ads, they
had a large increase in calls from women who “wanted to schedule an abortion” and who were
“under the impression from the bus advertisements that [the pregnancy center] assisted in paying
for abortions.”7 In Oakland, during a city council hearing regarding an ordinance very much like
House Bill 5416, testimony was offered that one of these nationwide pregnancy center chains has
a hotline that trains its staff to be intentionally “vague” when women call seeking abortion
services.8
Although some of these centers advertise online, on billboards and on their own websites in ways
that make clear the services they provide, others are truly “fake clinics,” advertising in ways that
suggest that provide medical care that they will not provide or refer for, in order to bring clients
in who are seeking that care. Moreover, the intentional confusion about the services available at
these fake clinics is not necessarily dispelled upon the woman’s arrival at the fake clinic –
2
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indeed, many women at such facilities are intentionally deceived further, given ultrasounds and
told they are not yet eligible for an abortion, or need to return for another ultrasound before they
can seek an abortion, or other similar tactics.9
As has now been documented in multiple states and municipalities that have sought to regulate
these deceptive practices, including Hartford, these practices harm women – pregnant women
have been deceived to the point where they no longer had the opportunity to choose whether or
not to continue the pregnancy, and in some cases, pregnant women have been deceived into
thinking they were getting care and later discovered serious health problems with their
pregnancies that would have been far less dangerous if discovered earlier.10
II.

House Bill 5416 Regulates Commercial Speech and There is No First Amendment
Right to Engage in Deceptive Commercial Speech

Not all speech is the same, and thus not all speech is subject to the same level of protection or
regulation. When pregnancy centers advertise their services, despite the fact that they do not
charge for those services, they are engaging in commercial speech. As a result, those
advertisements are subject to the same types of consumer fraud regulation as any other
advertisements for services in the state.
Most relevantly, the federal Court of Appeals for the Ninth Circuit recently upheld a San
Francisco ordinance that closely resembles House Bill 5416 in a case called First Resort v.
Herrera.11 The court held that the law regulated commercial speech, specifically the pregnancy
centers’ advertising that was placed in the marketplace along with advertisements from other
providers of pregnancy related services, and that the law properly balanced the First Amendment
rights of the centers to engage in that speech with the City’s significant interest in preventing
consumer fraud and deception. The court also agreed that the ordinance did not constitute
viewpoint discrimination. The court’s decision in this case provides clear guidance to the
Connecticut legislature that House Bill 5416 would meet the same constitutional tests.
Like the San Francisco ordinance, House Bill 5416 would prohibit limited services pregnancy
centers only from using false, misleading or deceptive language about the services they provide,
or using language offering services that the center has no intention of providing. The bill would
not regulate, limit or have any impact on the advocacy that these pregnancy centers engage in – it
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simply does not reach beyond false, deceptive or misleading advertising. As a result, the
language reached by the bill would be purely commercial speech, rather than ideological speech.
Whether or not something is commercial speech is dictated by the facts of the particular
situation. In First Resort, the Ninth Circuit held that the language reached by the San Francisco
ordinance was clearly commercial, offered in the context of other advertisements with the
purpose of inducing customers/clients to come to their centers instead of going to reproductive
health care facilities.12 Here in Connecticut, as in San Francisco, centers advertise their own
services in fora used by other types of entities including full spectrum reproductive health clinics
and other medical providers.13
The court rejected the argument that this speech should not be considered commercial because
the limited pregnancy services centers do not charge for their services. The goal of the
advertisements are to “solicit a patient base,” in the same way that other advertisers seek
patients. As a result, it cannot be the case that their failure to charge fees means that they are
exempt from the otherwise significant government interest in preventing consumers who are
engaged in the marketplace from being defrauded or deceived. As the court noted
the Ordinance is directed at advertisements related to the provision of certain
medical services, not the exchange of ideas: the City did not attempt to ban
advertisements related to constitutionally protected pro-life advocacy. Instead the
Ordinance only regulates the dissemination of false or misleading statements
regarding the pregnancy related services a limited service pregnancy center offers
in the marketplace for those services. 14
Moreover, as a number of nonprofit health organizations, led by Black Women for Wellness,
recently noted in an amicus brief to the Supreme Court in a pending case relating to pregnancy
centers, “to hold that the state has less authority–or indeed less duty–to protect recipients of pro
bono services from deceptive marketing or advice, or simply from misinformation, than to
protect recipients of paid services, would be to fail the most vulnerable members of society.”15
Indeed, other courts have similarly recognized that whether or not speech is considered
commercial is a fact driven inquiry, and those facts include not only the motivation for the
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speech in question but how the speech will be perceived by the listener or target audience.16
Under current Supreme Court jurisprudence, Courts of Appeals throughout the country have
settled on a test for whether speech is commercial. 17 Under this test, there are “three factors to
consider in deciding whether speech is commercial: (1) is the speech an advertisement; (2) does
the speech refer to a specific product or service; and (3) does the speaker have an economic
motivation for the speech.”18
In Greater Baltimore Ctr. for Pregnancy Concerns, Inc. v. Mayor & City Council of Baltimore, a
case assessing the validity of a different type of pregnancy center regulation, the Fourth Circuit
noted that “[w]hile ‘the combination of all these characteristics ... provides strong support for the
... conclusion that [speech is] properly characterized as commercial speech,’ it is not necessary
that each of the characteristics ‘be present in order for speech to be commercial.’”19 Indeed the
Fourth Circuit held that “the potential commercial nature of speech does not hinge solely on
whether the Center has an economic motive.” 20 Instead, “context matters. From a First
Amendment free speech perspective, that context includes the viewpoint of the listener, for
‘[c]ommercial expression not only serves the economic interest of the speaker, but also assists
consumers and furthers the societal interest in the fullest possible dissemination of
information.’”21
A case from the 1980s, Fargo Women's Health Organization, Inc. v. Larson, was one of the first
to review the deceptive practices of pregnancy service centers and has been instructive to both
courts and legislators:22
There, the plaintiffs alleged that the defendant Help Clinic, “through false and
deceptive advertising and related activity, misleads persons into believing that
abortions are conducted at the clinic with the intent of deceptively luring those
persons to the clinic to unwittingly receive anti-abortion propaganda.” The trial
court entered a preliminary injunction barring “all deceptive advertising and
related solicitation practices,” and the Help Clinic appealed. Notwithstanding the
Help Clinic's assertion “that its communication is not commercial speech because
16
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no financial charges are assessed against persons receiving services from the
clinic,” the state supreme court deemed the clinic's advertisements to be
commercial speech. The court explained that “the degree, if any, that monies are
received by the Help Clinic from its clients [is not] dispositive [of the commercial
speech issue].” It was “[m]ore important[ ]” to the court that “the Help Clinic's
advertisements are placed in a commercial context and are directed at the
providing of services rather than toward an exchange of ideas.” “In effect,” the
court concluded, “the Help Clinic's advertisements constitute promotional
advertising of services through which patronage of the clinic is solicited, and in
that respect constitute classic examples of commercial speech.” 23
In summary, House Bill 5416 would do no more than regulate commercial speech and
Connecticut has a strong interest in prohibiting such speech from being false or misleading. As
the Ninth Circuit noted, the statute “only would regulate the misleading aspects” of their
advertisements about the services these types of centers offer, rather than any of the other
statements they wish to make.24 Under House Bill 5416, these centers would continue to be free
to advertise, truthfully, the services they actually do provide, and to advertise any other
information about their ideas or anything else. The Supreme Court has clearly held that “there
can be no constitutional objection to the suppression of commercial messages that do not
accurately inform the public about lawful activity. The government may ban forms of
communication more likely to deceive the public than to inform it.” 25
Finally, it should be noted that even if a court were to determine that these advertisements
constituted something other than commercial speech, the Second Circuit Court of Appeals has
upheld a related regulation under an even higher constitutional standard: In reviewing a
pregnancy services center regulation aimed at deceptive speech that required the centers to make
certain disclosures to all clients, that court, held that regardless of whether the speech of
pregnancy services centers is commercial or not, governments have a compelling interest in
regulating their deceptive speech to ensure that pregnant women seeking critical, time-sensitive
medical services are not deceived.26

23

Greater Baltimore Ctr. for Pregnancy Concerns, Inc., 721 F.3d at 286 (all quotations from Fargo Women’s
Health Org., 381 N.W. 2d at 177-181).
24
Id.
25
Cent. Hudson Gas & Elec. Corp. v. Pub. Serv. Comm'n of New York, 447 U.S. 557, 563 (1980).
26
Evergreen Ass'n, Inc. v. City of New York, 740 F.3d 233, 245 (2d Cir. 2014) (“We find, however, that we need not
decide [whether the City law regulates commercial speech], because our conclusions are the same under either
intermediate scrutiny (which looks to whether a law is no more extensive than necessary to serve a substantial
governmental interest) or strict scrutiny (which looks to whether a law is narrowly drawn to serve a compelling
governmental interest). . . [U]nder either level of review, . . . the Status Disclosure survives.”).
7

III.

Preventing Centers from Misleading the Public About the Services They Provide Is
Not Viewpoint Discrimination

House Bill 5416 would prohibit only limited pregnancy services centers, meaning those who do
not offer or refer for abortion or contraception, from engaging in false or misleading advertising.
The San Francisco ordinance similarly applied its restrictions only to “limited services pregnancy
centers” that do not offer abortion or contraception, rather than to all clinics or medical centers
that offer pregnancy related services. The Ninth Circuit rejected the claim that the San Francisco
ordinance constituted viewpoint discrimination, despite its limited scope. The Court held that
[T]he Ordinance does not discriminate based on the particular opinion, viewpoint
or ideology of [these pregnancy centers]. . . [W]hether the Ordinance applies
depends on the services offered, not on the particular views espoused or held by a
clinic. . . . Moreover, . . . the Ordinance regulates [the centers] because they
engage in false or misleading speech, irrespective of their viewpoints. . . . [T]he
ordinance merely seeks to prevent [the centers] from harming women through
false or misleading speech about their services and in no way restricts those
entities from expressing their views about abortion to the public or their clients.27
The court also noted “put differently, it may be true that LSPCs engage in false or misleading
advertising concerning their services because they hold anti-abortion views. However, the
Ordinance does not regulate LSPCs based on any such anti-abortion views. Instead, the
Ordinance regulates those entities because of the threat to women’s health posed by their false or
misleading advertising.” 28
Moreover, the Supreme Court has recently emphasized that “[s]tates adopt laws to address the
problems that confront them. The First Amendment does not require States to regulate for
problems that do not exist.”29 Here, there is evidence that limited services pregnancy centers are
engaging in deceptive advertising, but none to indicate that actual health facilities or medical
offices in Connecticut are engaged in any such thing.
In conclusion, is no First Amendment right to lie to consumers about your services or product,
and where evidence of such deception exists, the State of Connecticut has every right to act to
prevent it.
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IV.

House Bill 5416 Does Not Raise the Same Constitutional Questions As Those Before
the Supreme Court in National Institute for Family and Life v. Becerra.

On March 20th, the Supreme Court will hear argument in National Institute for Family and Life
v. Becerra, a challenge to a California state law enacted in 2015 that was similarly aimed at
preventing women who are or might be pregnant from being deceived when seeking care.30
However, the California law, called the FACT Act, operates in a completely different way,
requiring certain types of facilities that offer pregnancy related services to make disclosures to
people entering their facilities about either the types of services that low-income women in
California can access through Medi-Cal or whether or not the facility itself has licensed medical
professionals.31 These disclosures must be distributed or posted on signs in the facilities. The
statute was challenged by a group of the regulated facilities, but upheld both by a federal district
court and the Court of Appeals for the Ninth Circuit.32 The facilities have now brought that
challenge to the Supreme Court, claiming that they have a First Amendment right not to post or
otherwise make these disclosures. The State of California will be defending the statute, and
amicus briefs have been filed in support of the law by groups including thirteen different states,
including Connecticut, cities including New York, Baltimore and San Francisco, the National
League of Cities, advocacy organizations, social scientists, the ACOG and ten other major
medical associations, and others.
Although related to the same types of centers, House Bill 5416 is not similar to the law at issue
in the Supreme Court case. Instead, House Bill 5416 would prohibits false or misleading
advertising that indicates to consumers that they can find certain services at a particular facility,
not require the centers to post signs or otherwise make disclosures to clients. Unlike in the
NIFLA case, where the question is whether the State of California can compel pregnancy
services centers to engage in some speech, House Bill 5416 would not compel any speech
whatsoever. Instead, it would prohibit these centers from engaging in false, misleading or
deceptive commercial speech.33
V.

Conclusion

In 2018, it is clear that fake clinics/pregnancy centers are widespread and have a clear and
unabashed goal of deterring women who are seeking abortion care from obtaining it, even
through fraudulent or deceptive means. In their zeal to promote their own perspective, these
centers can cause great harm to women, preventing them from obtaining care, deceiving them
30
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into believing they have obtained care, and/or delaying them unnecessarily as they seek timesensitive services. While those centers have a First Amendment right to share their views with
women, to advertise their views online, in newspapers, and in any other fora, and to argue to all
the world their opposition to abortion and wish that all women would carry all pregnancies to
term, they do not have the right to deceive women into believe they are entering a medical
facility for the purpose of obtaining medical care. House Bill 5416 ordinance strikes a careful
balance between the compelling interest of the State in ensuring that women are not deceived
and misled while seeking reproductive healthcare, and those First Amendment rights. I strongly
urge the Committee to pass this legislation and would be happy to provide further information at
any time.

Sincerely,

Jordan Goldberg
Senior Policy Advisor
National Institute for Reproductive Health
14 Wall St., New York, NY 10005
jgoldberg@nirhealth.org
(646) 520-3521
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