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the work and family legal center

Testimony in support of S.B. 221,
An Act Concerning Paid Family and Medical Leave
Submitted by Sherry Leiwant, Co-President and Co-Founder, A Better Balance

| am submitting this testimony on behalf of my organization, A Better Balance, which is
a legal advocacy organization whose mission is to fight for policies that will protect
American workers from having to choose between caring for their families and
maintaining their economic security. To that end, we have been working on paid family
leave issues in states throughout the country for the last ten years. We were also co-
authors of the report “Implementing Paid Family and Medical Leave Insurance in
Connecticut” whose chief author was the Institute for Women’s Policy Research. We are
delighted that a paid family leave bill has been introduced in Connecticut and testify in
support of this important bill.

I. The overwhelming need for Connecticut to pass a paid family leave program.

It comes as a shock to most Americans that the United States is the only developed country that
does not provide paid leave to workers when a new child is born. Among industrialized nations,
the United States stands alone in its failure to guarantee workers paid leave. As of 2011, 178
countries have national laws that guarantee paid leave to new mothers. Only three countries in the
world provide absolutely no legal right to paid maternity leave — Papua New Guinea, Swaziland,
and the United States." With no right to paid family leave, workers must rely on their employers
to provide these benefits, but because they are expensive most employers do not voluntarily
provide them: as of March 2013, only 12% of American workers received paid family leave
through their employers." Among the lowest wage earners in the country, only 4% of workers
have access to paid family leave." Therefore, far too many workers are forced to choose between
their jobs and their family’s health and wellbeing.

The lack of paid family leave reflects the fact that our workplace laws and policies have
failed to keep up with the changing nature and demographics of working families. The
labor force participation rate of women and mothers has increased significantly during
the past 40 years, and the number of dual-income families and single working parents has
skyrocketed. Despite these changes, we have failed to pass laws and policies that allow
workers to care for loved ones without risking their economic security. It is critical that
we pass laws to guarantee paid family leave to bond with new children and care for
seriously ill family members.

Americans are beginning to recognize the importance of this issue for our families. In his
State of the Union message in both 2015 and 2016, our President recognized that the U.S.
is “the only advanced country on Earth that doesn’t guarantee paid sick leave or paid
maternity leave to our workers.” Through the Department of Labor, the President has
made good on his pledge to “Lead on Leave” by making Federal money available to the
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states to study the issue and Byehv%\éirll(garr]}ija T!Saen(%r?ta\rey (aJ[ é_eabt%rrand close advisors tour the
country to advocate that states enact pal amll)y |leave ponmes. California, New Jersey
and Rhode Island already have paid family leave programs that have been extremely
successful and have caused no problems for employers. And this year, there are dozens
of other states including Connecticut exploring the possibility of setting up their own paid
family leave programs. Here in New York where my organization is based, the Governor

has made paid family leave a top priority and intends to see it enacted this year.

The emergence of paid family leave as an important issue is a reflection that paid family leave is a
win for everyone: workers, businesses, children, elders, and the economy. A paid family leave
program would make it easier for new parents—both mothers and fathers—to care for their
children without undue financial hardship. Research has shown that paid family leave helps
parents to recover from childbirth, bond with newborn or newly adopted children, and better meet
their children’s health needs." Access to paid family leave also increases the likelihood and
average duration of breastfeeding, which improves the health of newborn children and their
mothers.” Seriously ill children benefit when their parents can afford time off to care for them.
Research shows that ill children have better vital signs, faster recoveries, and reduced hospital
stays when cared for by parents.""

In addition, with paid family leave, workers would not have to sacrifice their economic security in
order to care for ill or aging relatives. The benefits of family caregiving to elderly and sick
individuals are clear: family caregivers can help these individuals recover more quickly and spend
less time in hospitals.”" Policies that support family caregiving create savings that benefit all
Connecticut taxpayers. Unpaid family caregivers not only help to ease the burden on our crowded
hospitals and long-term care facilities but also create enormous financial savings. For example,
recipients of family caregiving are less likely to have nursing home care or home health care paid
for by Medicare.”" In 2007, unpaid family caregivers in the United States provided services
valued at approximately $375 billion a year.”

As noted above, California, New Jersey, and Rhode Island have adopted—and successfully
implemented—similar paid family leave laws to those proposed in this law. Research shows that
an overwhelming majority of California employers believe paid family leave has had a positive or
neutral effect on their business operations.* Studies have also shown that paid family leave leads
to business savings, by increasing employee retention, lowering turnover costs, improving
productivity, and enhancing worker morale and loyalty.” In today’s economy, paid family leave is
a low-cost way to keep workers employed and to help workers meet family needs. For example,
women who take paid leave after a child’s birth are more likely to be employed 9-12 months after
the child’s birth than working women who take no leave. New mothers who take paid leave are
also more likely to report wage increases in the year following the child’s birth.*" When forced to
leave their jobs or take unpaid leave, many poorer workers must turn to public assistance programs
for support. By keeping workers with caregiving needs attached to the workforce, paid family
leave can decrease reliance on public assistance, in turn creating significant taxpayer savings.™"

I1. This proposal contains the most important aspects of a good paid family leave program.
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The bill before you is an excer!Ient bill thgt con{aips qu go!icry elements for a strong paid family
€ WOrK a fam1¥eacn]g .

leave program. Crafted along the same lines asthe ‘successtul programs in the states that have

enacted paid family leave, it is an insurance program financed by small employee contributions

that will enable workers who need to take time off when they have a new child or need to care for

their own serious illness or that of a family member to do so. These are the key policy points in

the current bill that should not be changed.

12 weeks is a minimum length of leave time to serve the purposes of this legislation and is in
line with other laws around the country.

All current state paid family leave programs were expansions of existing Temporary Disability
Insurance programs which give generous amounts of leave for one’s own temporary disability
(California allows a full year of benefits; NJ allows six months in any one year, Rhode Island gives
30 weeks). New York gives 26 weeks for one’s own disability and the current proposal for paid
family leave in New York is for 12 weeks of paid family leave in addition to the 26 weeks of
disability leave. The family care programs in California and New Jersey provide an extra 6 weeks
in addition to the 6 months of temporary disability leave for family care and Rhode Island provides
an extra 4 weeks on top of the 30 weeks of care for one’s own medical needs. Proposals around
the country in Massachusetts, Colorado, Wisconsin, Hawaii, Minnesota and New York for family
care provide for 12 weeks, most in addition to self care. Washington D.C. is proposing 16 weeks
of leave in each benefit year.

The health benefits of providing 12 weeks of leave for bonding are overwhelming for children,
mothers and fathers. Children whose mothers do not return to work full time in the first 12 weeks
are more likely to receive medical checkups and critical vaccinations.*"Y Mothers who take at least
12 weeks of leave are also more likely to breastfeed, with important lasting health benefits for their
children.®" Fathers who take longer leaves experience greater engagement in their children’s
lives;™" greater paternal engagement has cognitive and developmental advantages for children.
For foster children, the first few months are a critical adjustment period in the transition to a new
placement,”™"" during which children need time to bond with their foster parents. Experts including
the American Academy of Pediatrics recommend that healthy full-term infants should not be
enrolled in child care until they are at least 12 weeks old due to rapid developmental changes and
the risk of developing severe undetected illness.*™

Xvii

For new birth mothers, having less than 12 weeks of family leave is associated with
increased symptoms of postpartum depression. For working fathers, taking longer paid
family leave means increased satisfaction in their contact with their children.™

Job protection is critical to the ability of a worker to take this benefit for which s/he
IS paying.

The need for paid family leave occurs at some of the most stressful times in a person’s
life: the arrival of a new child or dealing with a family member’s serious illness. At these
times, workers shouldn’t have to worry whether they will have a job to return to after
their leave. Without job protection, workers will pay for a program they can’t use.
Without a legal right to get their job back, many workers will be unable to take the leave
they need—the risk to their long-term economic security will be too big. In one
California study, fear of being fired was a commonly cited reason workers who were
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eligible for paid family leave% ug%erril’?%% S ?%ter%s] rogram dri]qer%ot take it.” ™" In Rhode
Island, 45% of workers who {(')ok feave Under their State’s paid family leave law (which
provides job protection) said that without the law they would not have taken leave for

fear of losing their job.*™

Job protection keeps caregivers attached to the workforce. When workers are unable to
take short-term leave and then return to their job, they are often pushed out of the
workforce altogether. One study estimated that men who leave the labor force early due
to caring for an aging parent lose almost $90,000 in wages, while women who do so lose
over $140,000 in wages.™" Women who take paid leave after having a baby are more
likely to be working 9 to 12 months after the birth than women who take no leave.™"
And keeping workers on the job saves taxpayers money. Both men and women who
return to work after taking paid leave are much less likely to be receiving public
assistance or food stamps in the year following their child’s birth than those who return to
work without taking family leave.™""

Workers need a decent wage replacement in order to be able to take time off,
especially workers at the bottom of the economic spectrum.

The Connecticut bill would provide 100% wage replacement up to a cap of $1,000. The
wage replacement level is an extremely important element of a paid family leave law.
While higher wage workers can afford to take leave with less than their full salary, low
wage workers who need every dollar they earn to pay rent and buy food cannot. Research
in California indicates that the low wage replacement rates are unfair to low income
workers skewing usage to higher wage workers who can better afford to live on a smaller
percentage of their income.”™" We applaud the recognition of the needs of lower wage
workers and the balance of insuring solvency by having a reasonable cap of full wage
replacement that is reflected in this bill.

For purposes of family care, all close family members should be covered.

We are happy to see the inclusion of the close family members for whom many workers
will feel responsible and will therefore need leave to provide care should there be a
serious illness. In today’s families, many grandparents are raising grandchildren and both
grandparents responsible for their grandchildren and grandchildren who owe their
grandparents the care given them should be covered. Adult children with a serious illness
are no less in need of care from their parents than any other adult to whom the worker is
related. And many siblings look to their sisters or brothers as the first person to whom
they would turn for care in the event of a serious illness.

Notice, outreach and education are important.

Especially in a program in which employees are paying for the benefit, it is very
important that workers know about the benefit if there is a covered event in their lives.
The provisions on notice as well as outreach and education are important parts of this bill.

I11. Privatization of a new paid family leave program would not relieve Connecticut
of administrative responsibilities and would create many potential problems.
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We had done some explorati&neq/fl épﬁ 9Hgsfti%1ﬂof[wha tlger % (#rivate vendor could help
administer a paid family leave program in Connecticut. Of the five states that have
temporary disability insurance including the three that have paid family leave, none have
contracted their program to private insurance companies. Although the idea of
privatizing our major federal social insurance program, Social Security, has been raised,
it has been consistently rejected. No paid family and medical leave proposal currently
being considered by any state would do so. There is therefore no experience to draw on
with respect to such a proposal. One reason this has not been a model that has been
utilized is that when the potential advantages are examined, it is not clear that they exist

and there are clear drawbacks or difficulties in such a system.

Some of the potential problems with this approach include:

e There is currently no insurance product for the range of coverage
contemplated by the Connecticut Paid Family and Medical Leave program.
No insurer currently has a paid family leave insurance product so they lack the
expertise to better administer a paid family leave program than would a new state
agency.

e There would still be extensive administration necessary by the state and it is
unclear that a program that entailed rigorous oversight would save the state
time or money. In order to outsource administration of this program, extensive
state involvement would still be necessary. For example, the state will need to
take responsibility for:

e Development of an RFP and insuring competitive bidding as well as
details of contract. Insuring that there will be providers capable of
administering the program is a real challenge. Advantages for contracting
out the program would rely in part at least on some competition among
potential providers. Because currently there are no insurance providers
who offer paid family leave insurance, it may be difficult to attract
bidders.

e Oversight. This model would require extensive oversight of delivery of
benefits including promptness of resolving claims, review of supporting
documentation required (to insure it is sufficient but not too burdensome),
ensuring that no premiums are used for any other function (the current
proposal contains a protection of premiums provision), and ensuring too
much is not spent on administrative expenses. At present, administrative
costs that insurance companies include in their premiums are not closely
monitored by the state insurance agency so that oversight function would
need to be enhanced significantly as it is one of the most important
negative factors in privatization.

o Oversight of private insurance plans in disability is an essential
part of both California and NJ programs where businesses can
satisfy their disability requirements by purchasing private plans
even though in both states private insurance is not the norm (20%
in NJ and only 3.6% in California). Despite the extremely small
number of private plans in California, there are 12 employees
charged with monitoring those plans and performing oversight.
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o Overslg%)gt ol (Ignboe £ven more Li@eor%ret?m in a contract-based
model, because, unlike inCafifornia and New Jersey, there would
be no competition among insurance providers to act as an incentive
to keep premiums low.
e Functions that the state will still have to perform or closely monitor.

o Determination of premiums and setting of benefit levels. The
current proposal gives the State the responsibility of determining
premiums. If every worker in Connecticut is going to be assessed
premiums for this program, the State will have to exercise
oversight of the level of premiums. Who sets the premiums is an
important question and it is unlikely that a private insurer will want
the state to dictate premium limits. At the same time, a universal
insurance program financed by payroll deductions needs to limit
premiums to what is absolutely necessary.

o Insuring no discrimination or retaliation for use of benefits.
The proposal contains provisions insuring no discrimination or
retaliation for use of the benefit. The state will need to have a
system for taking complaints when this is violated.

o Supervision of collection of payroll tax premiums.

o Ensuring notice to employees. The proposal contains a notice
requirement for employers. The state will need to administer that.

o Appeals of denials of claims or other violations of the statute.

e Cost. The use of private insurers may also result in higher premium costs to
employees.

o In New York, employers can comply with the legal requirement to provide
temporary disability insurance by purchasing insurance from either a
private insurer of the state insurance fund (NYSIF). As a 2014 report
indicated, NYSIF premiums are generally lower than those charged by
competing private insurers. This is particularly true for women: NYSIF
charges the same premiums for men and women, whereas private insurers
generally charge more to insure women employees than men employees.
An example is Nationwide which is the leading provider of disability
insurance in New York state and charges $2.59 for males and $5.52 for
females for monthly disability insurance benefits. In contrast, the NYSIF
charges $2.00 a month for disability insurance regardless of gender. The
difference is due to : higher administrative costs in the private system,
lack of reserves dedicated specifically to disability insurance(which
NYSIF has) and the need for profits in the private program.”""

o Contrast in administrative costs between publicly administered Medicare
and private insurance show similar extraordinary differences with
administrative costs for private insurance about 12% of premiums in
contrast to Medicare’s steady 2% throughout the program. ™™

In light of the fact that it is not clear that there are any real advantages to privatization of
paid family and medical leave rather than a state administered program, the serious

80 Maiden Lane, Suite 606, New York, NY 10038 | t: 212.430.5982 | f: 212.430.5983 | info@abetterbalance.org | abetterbalance.org



el
a bet\ \)a\ance

problems with such an approt?‘ceh \%(r)kjldn%efc%q i %regﬁc Al

program proposed in Connecticut confaempl%tes¥halga premiums will be paid by workers
— the program will be primarily financed by payroll taxes levied on all workers in the
state of Connecticut. The current draft of the legislation invests the state with the power
to determine what those taxes will be in order to insure that the paid family and medical
insurance system will be solvent. The state’s interests include an interest in a solvent
fund but also include a concern for not overtaxing workers. Delegating the determination
of payroll taxes assessed on Connecticut citizens to a private entity is problematic in that
there is no safety valve of accountability to the public for insurance rates. A private
insurance will have the additional interest of insuring some profit for the company while
having less interest in ensuring that premiums remain as low as possible. In states that
permit businesses to use private insurance to fulfill their obligations to provide disability
insurance, rates are higher than in the state run program. Generally, programs supported
by taxes on workers do not delegate the determination and assessment of those taxes to a
private entity.

Th{e main issue is that the
en

In addition, the ways in which insurance companies determine premiums for coverage
such as disability are not appropriate for a state run insurance program. For example,
insurance carriers differentiate premium costs based on gender, a factor that should not be
used in a public program, especially one that serves so many women. In fact, there may
be legal issues raised in differentiating premiums by gender in a tax supported program.
In addition, experience rating is used by most insurance companies. Although,
experience rating has been used in worker’s compensation programs, the idea behind that
is that employers have some control over on the job safety. But that makes little sense
with respect to benefits given for off the job illness or family needs.

Finally, there is also an issue with respect to how to manage surpluses in the program.
All paid family leave programs have generated surpluses, a function of an appropriate
conservatism with respect to insuring the fund’s solvency and the need for some surplus
to begin each year to ensure that obligations have been met.” In both California and
New Jersey special laws were necessary to insure that there would be no raid on those
funds by other agencies during economic downturns. With the system completely
privatized, it would be difficult to insure that surpluses do not become profits for the
insurance company or become folded into other functions that are not public functions.

It is difficult to see why a private insurance company would take on administration of this
program unless they can be sure that premiums will cover their administrative costs and
provide some profit. If the state retains the right to set or limit premiums, there will be
little incentive for a private company to administer the program. It would therefore seem
necessary for the state to insure those costs were covered as well as to provide additional
resources for taking on the administration of the program. In that case, the expense of
outsourcing would be significant. In addition, as noted above, there are some functions
the state will still have to perform in terms of oversight and administrative process so that
state expenditures will still be necessary.

Finally, the case of Gobielle v. Liberty Mutual Insurance Company (US Supreme Court,
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March 1, 2016) decided last vr\1/eek b,¥ the dL%nitegl §tate§ Surpreme Court would seem to
.. tet/)vo K an Galmll% e|$a center .. .

place limits on the data that can be required from arr insurance company administering an
ERISA plan with respect to that plan. Under that case, an insurance company has the
right to refuse to honor reporting requirements imposed by a state. While it might be
possible to have an insurance company waive that right in order to obtain a contract to
administer a paid family and medical leave program, the case raises serious questions
about the parameters of a state’s right to documentation when an ERISA plan is involved.

Again, we congratulate the Connecticut legislature for entertaining this important bill and
thank you for this opportunity to submit testimony in support of it.
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