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Ladies and Gentlemen of the Committee, my name is Eric Brown and 1 am staff
counsel with AFSCME Council 15, a labor union representing the interests of almost
4000 police officers in 60 municipal communities throughout Connecticut,

Council 15 submits this testimony today in suppott of:

S.B. No. 989 (RAISED) AN ACT CONCERNING REEMPLOYMENT AND
THE MUNICIPAL EMPLOYEES' RETIREMENT SYSTEM.,

We speak in support of SB 989,which is needed to clean up an administrative anomaly in
the interpretation of the statute which has suddenly changed the way the Retirement
Commission interprets when and how a disability under the MERS system should be
approved. Until 2011, employees from a MERS municipality who retived ducto a
qualifying disability, would be allowed to find other work if they were disabled from
performing the duties of the job they originally held. So a police officer who retired on a
disability could not go work for another town as a police officer, or perform similarly
strenuous work. But recently the pension board has determined that so long as a disabled
individual could perform any job in the town, even if the job is not available, then he is
not eligible for a disability. This interpretation essentially prohibits any individual from
retiring under a disability and it is not what has been intended under the statute. The
change in interpretation occurred without any policy change by this Legislature. It
occurred as a result of fiat by counsel in the Retirement Services Division of the Office of
the State Comptroller. The Attorney General, by opinion issued on November 2, 2012
has laid out the genesis of the change in interpretation, and has further recommended that
the Commission revert to the pre-2011 interpretation. This Legislature, absent some clear
change in public policy, should require that the Commission revert back to the pre-2011
interpretation as the Attorney General has suggested is proper.

Thank you for your consideration. We urge your support of SB 989

Enclosure

1 See the Opinion of the Attorney General dated November 2, 2012 fo Peter R. Blum, Chairman, State
Employees Retirement Commission,
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Dear Chairawn Bl

You have requested this olfice’s opinion regarding the proper constraction
of statwtory language poverning disability retirements under the Connectivul
Municipal Retirement System ("CMERS™)  Specifically, you have usked us w
imterpret the meaning of the phms.c “agrmanently and totdly disabled,”" gainful
cinployment,” ud “in the service of the munleipality” as contained in Com Gen
Stat. § 7-432. In addition, you have inquired whether an employee’s “disability”
should be determined on a physical/medical standard, or whether it showhl be
determined on un wvaitability of employment standard. Finally, you bave asked
about the eireumstances in which an individual who is a CMERS disability vetirce
{or any retivee) may continue to reeeive retirement benelits if gainlully caployed
for twenly or more hours per week.

fn offering a interpretation of these statutory provisions, however, we
would not be writing on g blank slate. The infonnation provided to this office
indicates that recemly, in May, 2011 the Retirement Services Division of the
Office of the State Comptrolier (“Division™) alicred the way in which U interprets
and adhministers the statutory innguﬁy, governing municipal disabndity retirements
and reemployment rules, creating some confusion among applicants, staft and
Commission members, To address your question properly, we musl lirst review
the historical baekdrop in light of fliis recent change.

CMUERS has been serving Conneeticut’s municipalities since the 1940s by
adminisiering the collection, reconciliation and  disbursement of municipal
pension contvibutions o cmployees who are part of » participsling CMERS
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entity.)  Along with administering ponsion contributions and disbursements,
CMIIRS manages the applieation and eligibility process for individuals who seck
to retire due {o a disability, Your inquiries focus on both cligibility lor a disability
retirement and the relationship between receipt of retirement benefits and
reemployment, therefore requiring us 1o review Conn, Gen, Stat. §§ 7-432, 7-438,

Connecticwt General Statutes § 7-432 provides in relevant part;

Any member shall be eligible for retirement and for a retirement
allowance who has completed at least ten years of continuous
service i he becomes permanently and tolally disabled from
engaging in any_gainful_employment in the service of the
municipality. For purposes of this section, “gainful employment™
shall not include a position in which o member customarily works
less than twenty hours per week. [T such disability is shown 1o the
sutisfaction of the Retirement Conunission to have arisen out of
and in the course of his employment by the municipality, . . . he
shall be eligible for retivement irrespective of the duration of his
employment. Such refirement atlowance shall continue during the
poriod_of such disability. The existence and continnance of
disability shall be determined by the Retirement Commission upon
such medical evidence and other investigation as it requires . .. .

(Bmphasts added), In addition, Connecticut General Statutes § 7-438 provides in
relevant part;

{a) Any member rgtived under this parC who again aceepts
employinent from this state or from any municipality of this slate

b Not alt munfelpat caployees parsicipats In CAIERS or arg govemed by its provisias. Coen. Gien, St § 7+
425023 dedines “participsiing munkelpality™ 10 wwean "aoy undeipatity which has gecepted {CMERS), a8
provided dn section T242" fit tuen, Conn. Gew. Stat. § 7-427(a) govens how 3 municipality accepts
CMERS: “Any munleipativy . . . may, by reselition passed by its legishative hody and subject tosuch
relerendum as may be hercinafier provided, necept this part s o any departarent of deparinients of such
muaicipality 85 nwy be designated therein . .. The acteptance of this part as to any depastatent or
departents of o municipality shall not affect the right of such municipality to scoept it ifsthe future as o sny
other department or departments, . . Thus, sonse municipatities have acecpted CMERS and some bave
wer: alsn, some municipalities that have accepted CMERS have rot acoepied it as to every department withine
the municipatify.

¥ he phraxe "any member relieed” inchules thase who qualify for & regular retirement wrader (oangeticon
Genesal Statules § 7428, and tiose who quality (or a disability rettement under Connecticu Gensral
Statirtes § 7432, a3 both statutes are contained in Fat H of Chapler § £3 for the Creneral Statutes.
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other than a parlicipating niunicipality, shall continue to receive his
rotirement allowance while so employed, . . . but any such
membeér shall not be eligible to participate or be entitied to credit in
any municipal retirement system for the period of stich municipal
employment,

(b) If a mémber is retired under this part and again accepts
employment from the same municipality from which he was
retired or any other participating municipality, he shall be eligible
o partictpate, and shall be entitled to credit, in the municipal
employees’ retirement system for the period of such municipal
employment, Such member shall receive no retirement allowance
while 0 employed except if his services are rendered for not more
than ninety working days in any one calender year ... ?

{Emphasis added),

As explained to this office, before its approximate 201 1 revised statutory
interpretation, the Division required the following materiats as part of the
application for 4 disability reticement: (1) a disability application; (2) medical
progress reports and diagnostic results; (3) an accident report, il any; (4) a Form
CO-649 completed by the applicant’s physician; tnd (3) corresporclence from the
municipality indicating whether any other cmployment for the applicant was
immedintely available,)  This nformation was forwarded to the Medical
Examining Board ("MEB”) Tor a strictly record review. Based on that record, the
MEB determined whether the applicant was “permanently and (otally disabled”
from the position and woull provide a list to the State Lmployees Retirement
Commission (“Commission”) for a final decision. During this time, the Division
intorpreted the state’s disability standsrd -~ “permancntly and totally disabled from
engaging in any gainful employment in the service ol the municipality” - to mean
that 1) the applicant could not physically perform the duties of the position he or
she was applying to retire from, and 2) no altemate position was immediately

Y ogonn Gen, Stal. $37-432 st 7838 were ameaded in Jupe 2011 §ig 2541 Conn, Pub. Acts No. 11251,
Because these changes do net alier the legal anslysis, 1 oplaton will réference the cuzrent statutes.

* 1fa positlon were availahle, the monicipality forwarded the nyailable fob posting information to the Medical
Examining Doard for review.
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avnilable In the municipality that was covered by MERS and that the applicant
was quatified to perform,

As further explained to this oftloe, from approximately the 1990s {and
porhaps before) until 2011, the Divislon permitted retiress o relum to work
without implicating their retivement benefits if: 1) the retirce worked for o private
employer; 2) the retiree worked (or the same municipality or another mumicipality
ns lung as the position was not covered by CMERS; or 3) the retiree worked for
the same municipality in any position covered by CMIRS but the position was
for ninety days or less per enfendar year, or under twenty hours per week,

Finally, notwithstanding the statute’s admonition that “{i]he existence and
continuaney of disability shutl be determined by the Retivement Commission upon
such medica! evidence and other investigation as it requires” (emphasis added),
no follow-up procedures have been in place to monitor whether disability retirces
continue lo be disabled. Conn. Gen. Stat. § 7-432. We have, however, leared
anecdotally that the Division and the Commission have accasionatly - bul not
often - come imo some information prompling action to vevoke a disability
vetirement.’

In 2011, § 7-438 was changed to include the following language: “Such
member shall reccive no retirement allowance while so employed except if (1}
such employment_is for less than twenty hours per week, or (2) his sorviees are
rendered for not more than ninety working days in any one calendar year.”
(Fmphasis added.) 2001 Conn, Pub. Aets Mo, [1-251 In addition, § 7-432 was
also amended 1o include the following language: “For purposes of this seetion,
sgainful employment” shall not include a position in which a member customarily

works less than twenty hours per week,” Id.

Al shout the same time that the Legislature made these changes o §§ 7-
432, 7-438, the Division altered its interpretation and application of both §§ 7-
432, 7-438. Specifically, as explained to this office, the information now required

S We suggest that the Commission Be mone rigerous in determining whether a disahility “continues,”
Alhough the Lepislature clearly contemplsted 1hat certnin nititecs ~ including disability retirees ~ might
comtlue 1o work ofier beiag grvited a disability mtirement, in some coses certain types of employment miglit
constituto evidence of the bk of the “continuance of [wch] disabillly.” Wi are uvailable te distuss whether
it would be mivisable or approprinie to promuigite regwlations, for example, to address u process for
deteenining “[1he existence mnd continuance of disability.”
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by the Division to process a disability retirement application consists of the
following materials: (1) a disability application; (2) medical progress reports and
diagnostic results; (3) an aceident report, if any; (4) a “Physicians Statement”
from the treating physician(s); (5) & “Members Statement” from the applicant; and
(6) an “Hmployer Statement,” which addresses other job availability. The MR
still limits its review to the paper record, and it provides a list to the Commission
for a final decision.

However, the MER no longer employs the same disability standard, which
as staled above had been: 1) the apphicant could not physically perform the dwties
of the position he or she was applying to retire from, and 2) no allernate position
was immedintely available in the wunicipality that was covered by CMERS and
that the applicant was qualified to perform, Rather, Division staft intormed this
office that the MEB now considers whether the applicant's condition prevents
him or her from performing apy work_ad all for more than twenty hours per week,
That is, the MEB will not approve a disability application if there is any other
position within a nunicipality that the applicant could perform, regardless of
whether that alierpate position is 1) available; 2) a position the applicant is
qualified or trained to perform; or 3) within a CMERS unit or not.  Nol
surprisingly, this new standard has resulied In wore denfals of disability
retivements, ond more particutarly has resulted in denials to applicants with
conditions that likely would have qualified them for disability retiroments in the
past,

‘The Division has also altered ity interpretation of its “retum o work
cules,” Timiting & retiree’s return to work for a porticipating municipality to ninety
days or less per calendar year, or twenly hours per week, regardless of whether or
not the pesition is covered by CMERS,  This restriction applies lo any
municipality that contains any group of employecs covered by CMERS. A retivee
may still return to work for any employer who has no employee covered by the
CMIERS; Bowever, H the individual works for a municipality, he or she may not
participate in (he peusion plan of the municipality. Disability retirces clearly now
are limited 1o twenty hours or less per week “duting the period of such disability.”
2011 Conn, Pub, Acls No. 11-251,

Having administered the statutes as newly interpreted for more than a
year, the Commission has now essentially asked my office to opine on whether
{he “historical” interpretations oy the “new™ interpretations are correct,
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I note that the statuies, which have been amended over the years mnd
which implicate competing policies of providing for disubled employees while
protecting pension funds, are not “models of elarity.” See Foley v, State Elections
FEnforcement Commission, 297 Conn, 764, 782 (2610}, In my view, neither the
agency’s historical interprotations of the statutes nor its revised interpretations are
clearly swrong,  Under these circumstances, the Legislature not the Aftorney
General is better suited to choose among competing  agency-approved
interpredations.

The Division and the Commission changed their interpretations without
-any intervening guidance lrom the Legislature, These changed interpretations are
particularly problematic because they can resull in — and perhaps have already
resulted in - disparate treatment of individuals bascd only on the date the
conditions arose that pave vise to their disability retirement applications, withowt
any dircetion from the legislature of a need to alter the administration of this
program  prospectively.  “Elementary considerations of faimess dictate that
individuals should have an apportunity 1o know what the law is and to conform
their conduet accordingly; seitled expectations shoukd not be lightly disrupted.”
Landeraf v, USI Film Products, 511 11.8. 244, 265 (1994). Given the prior
interpretation and adminisiration of the statutes discussed above, many municipal
employees, and their bargaining ropresentatives, had scitled expectations about
what the CMERS system would alford them if they became disabled, or retived
from a position and sought to continue working. This has likely alfected choices
individuals have made for themsclves (such as purchasing or not purchasing
insurance), as well as choices bargaining representatives have wade for their
membership (such as negotiating for certain benefits instead of other benefits).

At least two principles suggest that an agency should not lightly undertake
to altet its consistent Interpretation of faws it is charged to administer.  First, “in
certain circumstances, the fegisature's failure to make changes to 4 long-standing
ageney interpretation implies its acquiescence to the agency's construgtion of the
statute.” Longley v, State Employees Retirement Commission, 284 Conn, 149,
164 (2007). “It is true that the legislature is presumed to be aware of the
interptetation of a statute and its subsequent nonaction may be understood as a
validution of that interpretation.” Berkley v, Gavin, Commissioner of Revenue
Services, 253 Conn, 761, 776-77 n.11 (20003 {Internal quotation marks omitted),
A court would employ the doctrine of legislative acquicseence “not simply
because of legislative inaction, but because the legislature affirmatively amended
the statute subseguent to a judicial or administrative interpretation, bul chose not
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to amend the specific provision of the statute at issue.” 1d,; se¢ alse State v,
Salunon, 287 Conn, 509, $25 (2008) (“{}egislative concurrence s particularly
strong [when| the legislature makes unrelated amendments in the same statute™).

I this mstunee, in June 2011, the lepisloture amended slightly the
language of §§ 7-432, 7-438; however, it was silent with respect to defining the
language “totally and permmnently disabled,” “gainful employment,” or “in the
service of the municipality.” Seg 2011 Conn, Pub. Acts No, 11-251. As early as
the 19903, the Division articulated its Interpretation of these statutes to permit a
disability vetirement recipient to work for a municipslity (even the same
municipality), as long as it was in o non-CMERS unit.  The Legislature is
presumed o have  been  awwe  of  the  long-standing  agency
interpretation/application of the statutes prior to the 2011 legislative change,
Therefore, its “nonaction” with respeet {o defining the statwtory language that is
the basis of your request “may be understood as u validation of that {long-
sianding) interpretation.”  Berkley, supea, 776-77 no 1. The Division's past
practice apparently met with the Legistature’s approval as it did not amend any
other language within the statules.

Second, “an agency's interpretation of a statute is accorded deference
when the agency's interpretation has been formally artieulated and applied for an
extended period of time, and that interpretation is reasonable.” Longley supra,
164; see also Department of Public Safety v. FOIC, 298 Conn. 703, 717 (2010}
fn the absence of a defined agency decloration regarding its practice, and a limited
history with respect to application of ils practive, courts are reluctant to accord
such deference fo the agency. Sce Connecticut Assn. of Nol-for-Profil Providers
for the Agine v. Dept. of Social Services, 244 Conn. 378, 390 n. I8 (no deference
warranted 10 pgency interpretation when agency failed to make public staterment
of its practice, and four years “hardly constitutes a ‘time-tested’ agency
interpretation”). As a result, if an applicant were to appeal a denial of retirement
benetits and contest the Commission’s interpretation of any of these terms, there
is a serious question as to whether a court would afford deforence to the
Commission’s new legal interpretations.  Such a lack of deference might very
well be appropriate both because the Commission’s new interpretation is not
“tie-honored,” and its previous interpretation was, :

Both of the maxims of statutory construction recited above militate against
any new interpretations of the relevant statates without Jegislative direction to
undertake such a re-interpretation.  Whether and under what circumstances a
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municipal employee ought to be eligible for a disability retirement at the Fund's
axponse is a matter of stade policy.  Just as it “is decidedly not the yole of [the]
court to make the public policy determinations™; neither is it for an exceutive
ageney lo do the same, See Raftapo] v, Rawey, 299 Conn. 681, 713 (2011) ("The
legistture will be required to grapple with numerous yuestions implicating
significant public policy issucs--that body, with the ability to hold public hearings
ad seck out expert assistance, Is the appropriate one to make such publie policy
determinations.”), An executive agency ~ like a court - must determine from the
words of the statute the legislature’s intention in carrying out that articulated
public policy,  “In arens where the legishture has spoken, the primary
responsibility for formulating public policy must remain with the legislature,”
State v, Withelm, 204 Conn, 98, 103 (1987),

Thus, we cannol counsel you that it is approprinte to devinte from your
ageney's listorical applications of the Commission’s statutes withont legislative
direction on these issues. My advice is that youwr agenecy should return to
admintstering disability retivement applications and return-to-work rules based on
pre-2011 interpretations, Any change to the applications of the statutes discussed
above — which might very well be in order - should come only after legislative
action.

We remain available (o address your questions as nevessary.

ly yours,

GEORGE JEPSEN
ATTORNEY GENERAL




