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CONNECTICUT GENERAL STATUTES

CHAPTER 53 — CLAIMS AGAINST THE STATE

Sec. 4-159. Submission of certain claims to legislature. Review and
disposition of claims by legislature.

(b} The General Assembly shall:

(1) With respect to a decision of the Claims Commissioner ordering the
denial or dismissal of a claim pursuant to subdivision (1) of subsection (a) of
section 4-158:

(A) Confirm the decision; or

(B) Vacate the decision and, in lieu thereof, (i) order the payment of the
claim in a specified amount, or (i) authorize the claimant to sue the state;
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CONNECTICUT GENERAL STATUTES

CHAPTER 53 ~ CLAIMS AGAINST THE STATE
Sec. 4-159. Submission of certain claims to legislature. Review and
disposition of claims by legislature,
(c) The General Assembly may grant the claimant permission to sue the
state under the provisions of this section when the General Assembly
deems it just and equitable and believes the claim to present an issue of

law or fact under which the state, were it a private person, could be liable.
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CONNECTICUT GENERAL STATUTES

CHAPTER 53 — CLAIMS AGAINST THE STATE

Sec. 4-141. Definitions.

As used in this chapter; “Claim” means a petition for the payment or refund
of money by the state or for permission to sue the state; “just claim’ means
a claim which in equity and justice the state should pay, provided the state
has caused damage or injury or has received a benefit; “person” means
any individual, firm, partnership, corporation, limited liability company,
association or other group, including political subdivisions of the state;
“state agency” includes every department, division, board, office,
commission, arm, agency and institution of the state government, whatever
its title or function; and “state officers and employees” includes every
petson elected or appointed to or employed in any office, position or post in
the state government, whatever such person'’s title, classification or

function...
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CONNECTICUT GENERAL STATUTES

CHAPTER 53 - CLAIMS AGAINST THE STATE
Sec. 4-158. Decision by Claims Commissioner. Request for legisiative
review. Payment of smaller claims.
(a) The Claims Commissioner may (1) order that a claim be denied or
dismissed, (2) order immediate payment of a just claim in an amount not
exceeding twenty thousand dollars, (3) recommend to the General
Assermbly payrment of a just claim in an amount exceeding twenty thousand
dollars, or (4) authorize a claimant to sue the state, as provided in section

4-160.
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CONNECTICUT GENERAL STATUTES

CHAPTER 53 — CLAIMS AGAINST THE STATE

Sec. 4-160. Authorization of actions against the state.

(a) When the Claims Commissioner deems it just and equitable, the Claims
Commissioner may authorize suit against the state on any claim which, in
the opinion of the Claims Commissioner, presents an issue of law or fact

under which the state, were it a private person, could be liable.
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CONNECTICUT GENERAL STATUTES

CHAPTER 53 — CLAIMS AGAINST THE STATE

Sec. 4-160. Authorization of actions against the state.

(c) In each action authorized by the Claims Commissioner pursuant to
subsection (a) or (b) of this section or by the General Assembly pursuant to
section 4-159 or 4-159a, the claimant shall allege such authorization and
the date on which it was granted, except that evidence of such
authorization shall not be admissible in such action as evidence of the
state’s liability. The state waives its immunity from liability and from suit in
each such action and waives all defenses which might arise from the
eleemosynary or governmental nature of the activity complained of. The
and shall equal the rights and liability of private persons in like

circumstances.
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CONNECTICUT GENERAIL STATUTES
CHAPTER 490 - FISHERIES AND GAME

Sec. 26-55, Permit for importing, possessing or liberating fish,
wild birds, wild mammals, reptiles, amphibians and invertebrates.

No person shall import or introduce into the state, or possess or
liberate therein, any live fish, wild bird, wild mammal, reptile, amphibian
or invertebrate unless such person has obtained a permit therefor from:
the commissioner, provided nothing in this section shall be construed to
require such permit for any primate species that weighs not more than
fifty pounds at maturity that was imported or possessed in the state prior
to October 1, 2003. Such permit may be issued at the discretion of the
commissioner under such regulations as the commissioner may
prescribe. The commissioner may by regulation prescribe the numbers
of live fish, wild birds, wild mammals, reptiles, amphibians or
invertebrates of certain species which may be imported, possessed,
introduced into the state or liberated therein. The commissioner may by
regulation exempt certain species or groups of live fish from the permit
requirements. The commissioner may by regulation determine which
species of wild birds, wild mammals, reptiles, amphibians or

invertebrates must meet permit requirements. The commissioner may
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totally prohibit the importation, possession, introduction into the state or
liberation therein of certain species which the commissioner has
determined may be a potential threat to humans, agricultural crops or
established species of plants, fish, birds, mammals, reptiles, amphibians
or invertebrates. The commissioner may by regulation exempt from
permit requirements organizations or institutions such as zoos, research
laboratories, colleges or universities, public nonprofit aquaria or nature
centers where live fish, wild birds, wild mammals, reptiles, amphibians or
invertebrates are held in strict confinement. Any such fish, bird,
mammal, reptile, amphibian or invertebrate illegally imported into the
state or illegally possessed therein shall be seized by any.

representative of the Department of Environmental Protection and shall

be disposed of as determined by the commissioner. Any person, except
as provided in section 26-55a, who violates any provision of this section
or any regulation issued by the commissioner as provided in this section
shall be guilty of an infraction. Importation, liberation or possession of
each fish, wild bird, wild mammal, reptile, amphibian or invertebrate in
violation of this section or such regulation shall be a separate and

distinct offense and, in the case of a continuing violation, each day of
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continuance thereof shall be deemed to be a separate and distinct

offense.

(1949 Rev, S. 4861; 1955, S. 2453d; 1967, P.A. 169; 1971, P.A. 174,
872, S. 251, P.A. 77-109, 8. i; 2; P.A. 856-563, S. 4, P.A. 89-218, S. 1, 3;
P.A. 03-192, 8. 3; June 30 Sp. Sess. PA. 03-6, S. 242; PA. 04-97, S. 5;

04-257, S. 42.)
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House Bill No, 6806
June 30 Special Session, Public Act No. 03-6

Sec. 242, Sectlon 26-55 of the general statutes, as amended by public act 03-192, is
repealed and the following is substtuted in lieu thereof (Effective October 1, 2003):

No pergon shall import or introdiuce into the state, or possess or liberate therein, any
Jive fish, wild bird, wild marnmal, reptile, amphibian or invertebrate unless such person
has obtained a permit therefor from the commissioner provided nothing in this scction
shall be construed to requive such permit for any live fish, wild bird, wild marntnal,
reptile amphibian or invertebrate that was imported, introduced into the state,
possessed or liberated in the state prior to October 1, 2003, Such permit may be issued at
the discretion of the commissioner under such regulations as the commissioner may
preseribe, The commissioner may by regulation prescribe the numbers of live fish, wild
birds, wild mammals, reptiles, amphibians or invertebrates of ceriain species which
may be imported, possessed, introduced into the state ot liberated therein, The
commissioner may by regulation exempt certain species or groups of live fish from the
permit requirements. The commissioner may by regulation determine which species of
wild birds, wild marmmals, reptiles, amphibians or invertebrates must meet permit
requirerments, The commigsioner may totally prohibit the importation, possession,
introduction into the state or liberation therein of certain species which the
commissionet has determined may be a potentiel threat to humans, agricultural crops
or established species of plants, fish, birds, mammals, reptiles, amphibians or
invertebrates. The commissioner may by regulation exempt from permit requirements
organizations or institutions such as zoos, vesearch laboratories, colleges or universities,
public nonprofit aquaria or nature centers where live fish, wild birds, wild mammals,
reptiles, amphibians or invertebrates are held in strict confinement. Any such fish, bird,
mammal, reptile, amphiblan ot invertebrate illegally imported into the state or iegally
possessed thetein shall be seized by any representative of the Department of
Envirorunental Protection and shall be disposed of as determined by the commissioner.
Any person, except as provided in section 26-552, who violates any provision of this
section or any regulation issued by the comiissioner as herein provided shall be guilty
of an infraction. Importation, liberation oz possession of each fish, wild bird, wild
mammal, reptile, amphibian or invertebrate In violation of this section or such
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regulation shall be a separate and distinct offense and, in the case of a continuing
violation each day of continuance thereof shall be deemed to be a separate and distinct

offense,
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CONNECTICUT GENERAL STATUTES
CHAPTER 490 - FISHERIES AND GAME

wild birds, wild mammals, reptiles, amphibians and invertebrates.

No person shall import or introduce into the state, or possess or
liberate therein, any live fish, wild bird, wild mammal, reptile, amphibian
or invertebrate unless such person has obtained a permit therefor from

require such permit for any primate species that weighs not more than |

fifty pounds at maturity that was imported or possessed. in the state prior
to October 1, 2003. Such permit may be issued at the discretion of the
commissioner under such regulations as the commissioner may
prescribe. The commissioner may by regulation prescribe the numbers
of live fish, wild birds, wild mammals, reptiles, amphibians or
invertebrates of certain species which may be imported, possessed,
introduced into the state or liberated therein. The commissioner may by
regulation exempt certain species or groups of live fish from the permit
requirements. The commissioner may by regulation determine which
species of wild birds, wild mammals, reptiles, amphibians or

invertebrates must meet permit requirements. The commissioner may
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totally prohibit the importation, possession, introduction into the state or
liberation therein of certain species which the commissioner has
determined may be a potential threat to humans, agricultural crops or
established species of plants, fish, birds, mammals, reptiles, amphibians
or invertebrates. The commissioner may by regulation exempt from
permit requirements organizations or institutions such as zoos, research
laboratories, colleges or universities, public nonprofit aquaria or nature
centers where live fish, wild birds, wild mammals, reptiles, amphibians or
invertebrates are held in strict confinement. Any such fish, bird,
mammal, reptile, amphibian or invertebrate illegally imported into the
state or illegally possessed therein shall be seized by any representative
of the Department of Environmental Protection and shall be dispoéed of
as determined by the commissioner. Any person, except as provided in
section 26-55a, who violates any provision of this section or any
regulation issued by the commissioner as provided in this section shall
be guilty of an infraction. Importation, liberation or possession of each
fish, wild bird, wild mammal, reptile, amphibian or invertebrate in
violation of this section or such regulation shall be a separate and

distinct offense and, in the case of a continuing violation, each day of
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continuance thereof shall be deemed {o be a separate and distinct

offense.

(1949 Rev, S. 4861; 1955, S. 2453d; 1967, P.
872, S. 251; PA771098|2PA85538 .
P.A. 03- 192 S. 3; June 30 Sp Sess. PA. 03- 6, S. 242; PA. 04-97
04-257, S. 42)
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CONNECTICUT GENERAL STATUTES
CHAPTER 490 - FISHERIES AND GAME

Sec. 26-55. Permit for importing, introducing into state, possessing
or liberating live fish, wild birds, wild mammals, reptiles, amphibians
and invertebrates. Regulations. Exemptions. Seizure, relocation and
disposal. Penalties.

{(a) Except as provided in subsection (c) of this section, no person shall
import or introduce into the state, or possess or liberate therein, any live fish,
wild bird, wild mammal, reptile, amphibian or inveriebrate unless such
person has obtained a permit therefor from the commissioner. Such permit
may be issued at the discretion of the commissioner under such regulations
as the commissioner may prescribe. The commissioner shall by regulation
prescribe the numbers of live fish, wild birds, wild mammals, reptiles,
amphibians or invertebrates of certain species which may be imported,
possessed, introduced into the state or liberated therein. The commissioner
may by regulation exempt certain species or groups of live fish from the
permit requirements. The commissioner shall by regulation determine which
species of wild birds, wild mammals, reptiles, amphibians or invertebrates
must meet permit requirements. The commissioner may totally prohibit the
importation, possession, introduction into the state or liberation therein of

certain species which the commissioner has determined may be a potential
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threat to humans, agricultural crops or established species of plants, fish,
birds, mammals, reptiles, amphibians or invertebrates. The commissioner
shall by regulation exempt from permit requirements organizations or
institutions such as municipal parks, zoos, laboratories and research
facilities maintained by scientific or educational institutions, museums, public
nonprofit aquaria or nature centers where live fish, wild birds, wild mammals,
reptiles, amphibians or invertebrates are held in strict confinement. For the
purpose of this subsection and any regulation adopted pursuant to this
subsection, ferrets (Mustela putorius), hedgehogs of the family Erinaceidae,
genera Atelerix, sugar gliders (Petaurus breviceps) and degu (Octodon

degus) shall not be deemed to be wild mammals.

(b) Any such fish, bird, mammal, reptile, amphibian or invertebrate illegally
imported into the state or illegally possessed therein may be seized by any
representative of the Department of Energy and Environmental Protection
and may be relocated or disposed of as determined by the commissioner.
The Department of Energy and Environmental Protection shall issue a bill to
the owner or person in illegal possession of such animal for all costs of

seizure, care, maintenance, relocation or disposal for such animal.
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(¢) Any person who violates any provision of this section or any regulation
adopted by the commissioner pursuant to this section shall be assessed a
civil penalty not to exceed one thousand dollars, to be fixed by the court, for
each offense. Each violation shall be a separate and distinct offense. In the
case of a continuing violation, each day's continuance thereof shall be
deemed to be a separate and distinct offense. The Commissioner of Energy
and Environmental Protection may request the Attorney General to institute
an action in Superior Court to recover such civil penalty and any amounts
owed pursuant to a bill issued in accordance with subsection (b) of this
section and for an order providing such equitable and injunctive relief as the

court deems appropriate.

(d) Any person who wilfully violates any provision of this section or any
regulation adopted by the commissioner pursuant to this section shall be
guiilty of a class C misdemeanor.

Footnote: P.A. 09-198 desighated existing provisions as Subsecs. (a) and
(b), amended Subsec. (a) by adding Subsec. (c) exception and deleting
exemption for certain primate species weighing not more than 50 pounds at
maturity, making regulations mandatory and adding regulatory exemption
for certain organizations and institutions, amehded Subsec. (b) by making
seizure, relocation and disposal discretionary, deleting infraction penalty
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and adding bill of costs provision, added Subsec. (c) re civil penalty and
Attorney General action and added Subsec. (d) re criminal penalty;

pursuant to P.A. 11-80. Effective 10/1/09.
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Judiciary Committee Issue and Scope of Review

In reference to the facts culminating in Charla
Nash’s injury, if the DEEP was acting as a private
person could a court of law find the DEEP had
liability (although not necessarily sole liability) for
Charla’s injury and would it be just and equitable to

allow Charla Nash to have her day in court.

EX. 8




TIMELINE OF PERTINENT FACTS

Charla Nash submits the following timeline for the convenience of the Legislators
derived from the documents, exhibits and deposition excerpts submitted to the Claims
Commissioner.,

July 15,1984 Sandra Herold purchases an infant chimpanzee, born on
June 21, 1994, in Missouri, names it Travis and brings it to reside at
her home in Stamford, Connecticut. Travis is the only chimpanzee
known to be present in the State of Connecticut at that time.

October, 2003 Travis escapes in downtown Stamford. The escape puts Travis on
the DEEP “radar’. The DEEP’s knowledge of Travis reaches the
Commissioner level as then Commissioner Arthur Rocque (he left
the DEEP in 2004) testified in his deposition that Travis was
commonly referred to as the “gorilla” in Stamford.

Early 2003 Pursuant to Connecticut General Statutes Section 26-55, a
chimpanzee is not permitted to be possessed in the state unless
a permit for the animal has been issued by the DEEP. In 2003, the
statute was amended, exempting from the permitting requirements
under C.G.S. Section 26-55, all primates which had been in the
state prior to October 1, 2003. This amendment is referred to as
the “grandfather” provision.

May 10, 2004 The DEEP spearheads an amendment (effective May 10, 2004) to
C.G.S. Section 26-55 specifically aimed at preventing the
grandfather clause from applying to Travis. Under the “Travis
Amendment”, the owner of a primate, even if the primate
has been possessed in the state prior to October 1, 2003, is
required to obtain a permit for the primate if the primate weighs
over fifty pounds. If no permit is issued, the statute continued to
require the DEEP to seize and dispose of the primate. During the
legisiative hearing process, it is confirmed that this amendment
was identified as applying to only one animal.

October, 2005 Elaine Hinsch, DEEP employee in the Division of Wildlife and the
primary person addressing exotic animals in the state of
Connecticut issues her first Memorandum wherein she states that
Travis was not grandfathered under the law. She also confirms the
DEEP’s knowledge that Travis weighs over 100 pounds at that time
and frequently travels in its owner’s car.

2006 — 2008 Travis grows to full maturity and weighs approximately 200 pounds.
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July, 2008

September, 2008

September, 2008

September, 2008

October, 2008

October 28, 2008

Ex. 9

Mary Krogh, a private citizen involved with the Simian Society,
sends an electronic mail to Elaine Hinsch. Ms. Krogh states that
she kept “a tab on all the private monkey owners that I'm aware
of and make certain that the public is not at risk and that their
monkeys are staying home (the only exception is Travis and |
believe your department keeps an eye on that situation.)”.

Marcella Leone, owner of Lion Share Farm, a nature center/private
zoo, plays back on her voicemall a nearly hysterical telephone call
from Sandra Herold asking Marcella Leone {o bring a dart gun to
her residence as Travis is out of control. In her deposition, Leone
describes the call as similar to the 911 cail Herold made when
Travis was mutilating Charla Nash. Leone plays this recording for
Elaine Hinsch to show the urgency of the situation.

After speaking with Marcella Leone, Hinsch is concerned enough to
discuss Travis' situation with Dale May, the Director of the Wildlife
Division of DEEP and Edward Parker, the Bureau Chief of the
Bureau of Natural Resources (the Wildlife Division reports to
Edward Parker). They advise Hinsch to talk to the Environmental
Conservation Police (ENCON), the DEEP police division, about
Travis.

ENCON advises Hinsch that it lacks the knowledge or resources
to handle the removal of Travis from Sandra Herold’s residence
and suggests, as a solution to the Travis issue, that Hinsch issue a
permit to allow Travis to remain in the Herold residence. Hinsch
and Parker both refuse to issue a permit but take no further action.

Marcella Leone calls Elaine Hinsch again voicing her concern for
workmen performing renovation work at the Herold residence. She
questions the strength of Travis' cage from a safety perspective.

Hinsch issues her second Memorandum, transmiting it via
electronic mail and labeling it “High Importance”. She observes
that Travis is now an adult weighing 200 pounds, has tremendous
strength and “is an accident waiting to happen.” Hinsch e-mails
her Memorandum to her supervisors, May and Parker, both of
whom have desks twenty-five fest away from her desk at the DEEP
offices. May never opens his e-mail. Parker advises Hinsch to
work with May, as Parker planned to retire and would not be able to
see the matter through to conclusion. Parker, at the time, does not
realize that May was also planning to take advantage of the state's
early retirement package and retire. The DEEP takes no further




November, 2008

February 16, 2009

February, 2009

March/April 2009

Ex. 9

action to investigate or to seize Travis but, during this same time

period, Hinsch and ENCON pursue a criminal prosecution against
Pierce Onthank for his illegal possession of a sixteen pound
primate. The stated basis of the prosecution as set forth on the
arrest warrant is the failure of Onthank to obtain a permit pursuant
to C.G.S. §26-55.

Edward Parker has weekly meetings with Susan Frechette, the
Deputy Commissioner of the DEEP (she started at the

agency in April of 2008). During these weekly meetings, Parker
advises Frechette of DEEP related issues. Parker never raises the
Hinsch Memorandum with Frechette.

Travis brutally mauls and nearly kilis Charla Nash.

Ed Parker of the DEEP gives a televised interview on Face the
State. Parker, a recipient of the Memorandum stating that the
chimpanzee was an accident waiting to happen, stated that he was
not aware of any reports of violent behavior by the chimpanzee and
that it had not been a problem until the attack. He also stated that
the DEEP did have the authority o have removed the chimpanzee
from its owner at the time of the attack.

During her deposition, Susan Frechette said that she relied upon
her staff to bring issues of importance to her attention, that she had
no knowledge until a month after the attack that the DEEP had
jurisdiction over wild animais and that if she had been made aware
that there was a large chimpanzee running around she would have
commenced an investigation of it. She admitted that the DEEP's
“system” concerning wild animals needed improvement.

Frechette read the Hinsch Memorandum one and one half months
after the attack. She then spoke with Dale May who said that he
must have “missed the memo”. Frechette said she would have
given the Travis situation a different level of priority had she been
given a copy of the Memorandum when it was written. She also
testified at her deposition that the DEEP had the authority to order
a seizure of the chimpanzee.
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ROCQUE - DIRECT - MIDDLEN
species that were kept in captivity
illegally.

And I think that my recollection is that
the thrust was the list, the lions, the leopards,
the cheetahs and whatever the heck else on that
list.

Q. Okay. And you believe that's what
was changed or added to the statutes --

A. Yes.

0. -— during your tenure?

A, Yes. It is my belief that we {(BA)
sought that list and expansion of that list
and, as I said earlier in response, that the
list that we submitted was not the list that
came out of the 2003, 2004 general assembly.

Q. Okay. Mr. Rocgue, let's talk about
Travis the chimpanzee in Stamford. Have you
heard that name before?

A, Unfortunately, I have simply
hecause there was broad news coverage —-

Q. Okay.

A, -~ within the last couple three
years maybe.

Q. Well, regarding Travis, is it

COMPUTER REPORTING SERVICE, ©LLC - (203) 234-1144
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ROCQUE - DIRECT - MIDDLEN
accurate to say that DEP had concerns about
Travis that actually dated back to the late
1990's?

A, You caughti me at a memory lapse or
disadvantage. There was -- and I think the
word we commonly used at the agency .at the
time, a term of art -- a gorilla in Stamford
that was causing some of my conservation
officers concerns. I don't know that I ever

knew his name or that he had a name.

Q. Okay.
A Nor do I recall that he was ever
identified as a chimpanzee. It was always a

gorilla. And it had to do, interestingly
enough, my reccllection with him driving an
automobile.

Q. Okay.

A, Which I mean, again, it doegn't
take a huge leap of fate to come to the
conclusion that that might not be the best

of situations.

But my conservation officers do not have
authority or my conservation cfficers at the time

did not have authority over the traffic laws in

COMPUTER REPORTING SERVICE, LLC - (203) 234-1144
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Parker, Edward
Frorm: . Marquez, Brends
Sentl Wednesdsy, February 25, 2009 11:08 AM
. Vot Parker, Edward
Subject: FW: Travis-solution
+ FY’I [}
Fromi Colon, Carmen ) '

. Sunt: Wednesday, Fabryary 25, 2009 9:20 AWM
~ Toi Frechette, Susan o
Ce! Marquez, Brenda

Subject: FW: Travis-solution

For your information,

Thank you.
- Carmnen

From i TKrogh9424@aol.com [mallto: Tkreghd424@aot.com)
Sentt Wednesday, February 25, 2009 9:15 AM .

Toi Colon, Carmen; matthaw.salner@po.state.ct.us
Subject; Travis-solution

Matl & Carmen, Please make certaln that our Allerney General and Commissioner
Ccead i _

" | sliff would like & meeting however let's begin via é?na!l.

FACTS- a, Tha Travis incident occurrad. - As the saying goss, t's water over the
dam. Placing blame, saylng we should have, catid have, ste. doesn't
matler. What's important now Is how we go forward.

b. The lobbyist, Mr, Balducel and myself were inslrumental In gelting
the initial grandfather's clause fhrough. {100% grandfather)

¢. At the meeting which was hald betwaen myself and DEP officials

(Commissioner Less, Tom Tyler, Ed Powers and | befieve 3 olhars)
Chathar Garrillo (Senator Dalley's ald) and myself we had a good
open discussion on primates. At that maeling Gommissloner Less
asked me if there wers any potentally dengerous situations In Gonn.,,
I'brought up Travis.” As a rasult of that meating it was agresd:

1. to amend the grandfather's clause to exclude Travis

2. Twould do my best to prevent Conn from having any
incidents, (excluding Travis since the state would handle that) In
the interim | have been instrumentsl In: - -

3. oonVincing three unrelaled peopie they should move
out of state or give up thelr primales. One person moved out of stale,
{Donna Musto) and the sacond persen {Candy Wing) placed her -
primata in an aut of state sanctuary. The third person was an 80 year
wornan that had her primats for over 40 years, She went Into a hiome
and | "babysal" the primate for har untl it died which was within 8
manthg. )

) 4. Asslsted many primate owners oh better ways

lo cage and treat thélr primates,

i
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5. When necessary | have contact DEP employee,
" Eileen Hinsch to intarvene when | saw ads on primates and other
exotion or in g fow other instanoes,

d. | have owned primates for almost 20 years. 1 do not buy, broker or
sell, Mina ara rascues, | firmly belteve they do not baleng in the
homes of 99% of private Individuals.

e. | have always stayed low profile wilh mine, | have rafused several
Intarviews in the past with radio and television stations wanting to do
a slory on what il's like lo live with a primate 24/7, (Even with
what's going on, { do not want to be brought into it.)

f f have a good rapport with most of the primate pet ownars In Conn.
At the same time | have & relationshp wilh HSUS ,sanctuaries and
other groups thal are agalnst pet ownership,

9. |am pleased lo report that to the best of my knowledge thers Is less

' than 20 households in the state thal possess primates, TO THE
BEST OF MY KNOWLEDGE NONE HAVE GHIMPS.
SOLUTION .Having said that, heta's my opinfor: .

2. give ALL owners of primates 8 60 day window: to register thelr
primates. {do not exclude 200's or research faililes because there
hay baen more Incidents in thosa laclities than in private homes)

b, set reguiations- cage requirements, sie,

& primates cannot be taken out'in public exczpt for USDA exhibllors,

With my experience and first hand knowledga | would be interested In this
- posilion,

| think this would be a non confroversial salution to the issue and hopsfully
quist things down. ‘
Slncarsly,

Mary Krogh

[

e dirkok d hchiwy
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Hoﬁse of Representatives Thursday, April 22, 2004

Commissioner to have licensed both the commexcial
fisherman and geafood dealer for a commercial fisherman

to sell for resals to a seafood dealer certain species .

that he caugﬁt in Comnsecticut.

‘The bill also makes some changes that' affect

charter,“party and ~w'party boats. It expands what is“

considered a charter or party'Bbat: ‘"It requires a

person operating these vessels for fishing to. hold a-

v

. current U.S. Coast Guard~issued passenger for hire

license. It allows. the ownér, operator or captain of

these vessels to sell only tuna species ratlier than any

- of theirn catch,

It allows an unlicensed person to accompany and
assist a person vho has a commercial license. It

corrects a’glitch in the implementer from the summer

" which it removes the exemption from a DEP permit'

requiremenﬁ for live fish, wild bird, ﬁild mammal,
reptile, amphibian or invertebrate that were imported oxr

introdﬁced in the s@ate before OotoberAI, '03.' Under

~the bill, only'primates,that weigh 50 pounds oxr less and

were imported into {he state before October.’03 remain
exempt from the permit requirement.

. I"'move adoption, Mr. Speaker.

' SPEAKER HYSLOP:

-

Will.you remarck?

- — R
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Representative Chapln.
REP._CHAPIN ' (87

Thank you, Mr. Speaker. I rise in support of this
bill} Sections 1 through 4. But I do have a gquestion
for the Chairman of the Environment.Committee.on Section

5..

e SPEAKER HYSL.OP:

Proceed sir. .
“REP. CHAPIN: ' o (87
Thank you. In Lines élé and 520'rega¥ding primate
species that weigh ot more thah 50 pounds at matueity,
would you have any idea as to how many species that may.
include? '
'. Through you, Mr. Speaker.
‘SPEAI.{ER HYSLOP:
- . .Representative Widlitz.
REP. WIDLITZ: L (98th)
Through you, Mr. Speaker. T happen to know that
only ‘applies to one distinct prlmate One. '
Through you, Mr Speaker.
- SPERKER HYSLOP' '
. Representatlve Chapin. _
REP. CHAPIN: . oo (6T
* Thank you, Mr. Speaker. I stand in support of this
_blll -
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DRAFT

Sumpary: Hgn-human primates in orvate owershis

Background: Cumently the Departinent is aware of 4 situations in which non-hummm
primates are in private ovmership in the State. 1t is reasonable {o assume that these may
be many other non-human primates that are being kept, legally or illegelity, in privew
ovmership, though no information is available,

. To summarize, coreat law states, “No person shall import ox introduce into the stafe, or

possess or libesate therein, any live fish, ... unless such person has obtained a penmit
therefore fom the comnissioner,

provided nothing in this section shall be construed to

e _require such pennit for any private species that weighs not more than fifty pounds at

o ie thet anee nonmimen privelas weadh merity. many, of_them develop }
dangerons behavior, Many people still reman unconcerned by the risks of owning a pon-

rnaturity that was imported or possessed in the state prior to October 1, 2003, Such permit ~

may be issued at the discretion of the commissioner under such regulations as the
commissioner may présoribe’”, (((38 section 26-55 attached) The comrnissioner may
totally probibit the importation and possession of certabn species which may be a
potential threat to humans, sgricultural crops or established species of plants, Osh, birds,

roapumals, reptiles, amphiblans or inveriebrates, The commiissioner raay also, by

regolation, exempt zoos, reseatch Jaboratores, colleges or universitics, public nonprofit
aquaria or nature centers. -

Non-human primates have become popular pets, with an estiznated 15,000 maintained in
captivity in the United States. Zoonolic dissases are a major concern with the potential
for transmission of fhese Giseases to humens. Some of the diseases of concem e
tuberculosis, hepatitis, and herpes B, In 1875, due to the health and safety hazards
associated with non-humen prirnates, the U.S. Centers for Disease Control prohibited

them from being inoported into the United States for vse as pets. Another issue of concem

aggressive and

husan primate and will pay thousands of dolfars to have one.

“Persons in Connecticut who are cirrentty 1o pogsession of non-huian primates.

Donna Musta - Montville

On Janusry 26, 2004, Ms, Musto contacied the Department relative to a baby java
monkey that she hag recently (after October 1, 2003) obtained from a supplier in Nort
Carolitss. This is the sccond monksy Ms. Musto bas purchased from the North Caroling.
supphies. The fiest animel died. She seid she had the animal because she has a debilitating
disease snd needs to have the animal fo train it to help her. Ms. Musto i under goiug
{herapy and the therapist said she would sign whatever paperwork she needs to kesp the
monkey, She was told at this time thut she imporied the monkey illsgally into the State.
Recently, copcerned persons in the public have reported that Ms. Musto has also tsken

possession of & capuchin monkey. Though most of this information is unconfirmed, it
may warraut investigating,




Ms. Musto decided to pursue maintaining the monkey on the basis that she qualifies
under ADA to have it as a service animal, The reguest was made that she submit
documentation 10 jusfify her situation. On February 13, 2004, Ms. Musto faxed two |
letters to the Departinent, one from her psychologist and the other from hex health care
provider, Neither of these persons attested that Ms. Musto needs the animal fo function
in her daily life. The issue seems to bs more of an emotional aftachment to the monkey.

On March 4, 2004, Ms. Musto contacted the Depastment again to request a penmit for the
java monkey. She needed the permit because the veterinarian would not treat the animal
without o valid permit. At that tizoe the monkey was six months old and, according to
Ms. Musto, the vaccinations for this animal should have starfed at 16 weeks. Ms, Musto
was told again that she was in illegal possession of the monkey.

In 2004, Mary Krogh comumented relative to Ms. Musto's situation and had concerns
regarding Ms, Muslo’s ability 1o care for the monkey, Recently, I have been contacted by
Linda Howard from Texas and Sera Whalen, Executive Divector of Pets Alive, Ine. (a
rescue orgenization) From New York regarding Ms, Misto and her toonkey, Apparently,
the situation has come to their attention though their contacts and information that was on
a web chat site. Both of these people have requested that the Department toke ection.in
this situation.

Mary Kroph - Stimeon Soclety

Ms. Krogh bas macagque monkeys that have beea in her possession prior to lbe change in
the importation/possession statute (COS -26-55) which grandfather’s her animals.
However, Ms. Krogh mentioned in a phone conversation that she has been teking in other
non-humnen primates that are in need of homes. She may be eventually placing them in
other locations, but thers is no resord of how miny animsls she has in permanent
possession, or how mwany are actually grand fathered in vnder the law, Also there was uo
mention as to whether these animals were in state or from out-of-state.

Tammy Santelli

Ms. Santelli owns Travis the chimpanzee. The Santelli's have had this animal for many
years. Reportedly, hie weighs 1004 pounds.  Doe to the fact that the animal weighs over
the 50-povnd exception, this animel is not prand fathered in under the Jaw. Apparenty
{he Santelli’s vvm a business in Stamford and they use to travel the chimpanzes sronnd in
theit car. On one ocasion, the chirapanzes got out of the car and van around the city for
hours before the police could secure the animal back ipto'the cxr. Due {0 thiy jncident,
persons from the general public contacted the Department with safety concers,

" Mercelle Leone — Lionshare Farm Exotios
Ms. Leone has & gibbon ape that she hag illegally jmported from Florida, During
September 2005, Ms. Leone submitted docwmentation o be considered a fraveling 200,
She is affiliufed with the “Hole in the Well Gang Camp” and bopes to vse the ape and
other anixmals In programs at the facility,




Conclusion:

Under the law the Department has the authority to address the issue of importation and
possession of non-human primates. The Departments of Agriculture and Heslth ave
lending to DEP 1o detenmitie who should be allowed to possess one of these animals and
under what conditions. Department of Health staff has expressed concems with
ownership of these animals because of the non-human primate/buman disease cross over
issues. However, their Department does not have any legal authority in the way of
preventive measures to prohibit the possession of non-human primates, The Department
of Agriculture requests that person have their non-unan primates be tuberculosis tested
but do not have laws fo substantiate this policy. Agriculhue regulates and inspects pet
shops, and could prohibit the sale of non-human primates in ihe stores. However, that

“would Tol prévent a person fom buying them cut-of-stater The fact that all thies '

Departments have concems regarding non-human primates should warrant the necessity

of joining forces in a coordinated effort to alleviate the problem of these animals in
private ownership.

- 916/05
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OFFICE OF THE CLAIMS COMMISSIONER

MICHAEL J. NASH, CONSERVATOR
OF THE ESTATE OF CHARLA NASH, X

Claimant
FILE NO. 22046
~Vg- X
STATE OF CORMECTICUT, DECEMBER 17, 2010
DEPARTMENT OF ENVIRONMENTAL
PROTECTION, X
Regpondent

DEPOSITION OF MARCELLA LEONE

pretrial deposition taken in the above-entitled
action on behalf of the claimant, before Jean
Carreiro Velew, a Notary Public, Shorthand Reporter,
License No. 170, pursuant to the Practice Book Civil
Rules of Procedure, at the Law Offices of Ivey,
Barnum & O'Mara, 170 Mason Street, Greenwich,

Connecticut, at 10:06 a.m.
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LEONE - DIRECT - HEWMAN B4

Herold back in 20087
MR. JONES: In 2008 ox October of
20087
MR. NEWMAN: Well, October of 2008.
A Well, okay. I know what you'xe txying to

get at. Yes, I called her in 2008 and it was about

Travig.

Q Was it in Octobex, if you racall?

A I believe s0.

o) Okay. And what was the substance of that
conversation?

A I was away for the weskend with my son

exploring colleges. And as you may know, I've
had -- I was trying to be -- make mysgelf available
to Mg. Herold mso 1f éomathing went wrong I wouid
know and be there. And I ~- she had left a message
on my answering wmachine that was vexy digsturbing.
It was very gimilar to the recordings that you would
hear on that %11 call.
anad what wasg it that she said?

F:\ She was yelling at me to get my daxrt gun
and get over there and help her.

¢ ' And did she say why?

A Well, I could hear him screaming and she --

COMPUTER REPORTING SERVICE, LLC - (203) 234-1144
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LEONE - DIRECT - NEWMAN 85

it was, you know, kind of a jumbled call.

0 Okay. And so this was in October 20087
A Yes,
o] and you recall specifically because you

were traveling with your son to visit colleges? Is

that what you said?

A Yes.

O What'e your sgon's name?

A Peterx.

Q And do you recall where you were
visiting? 7

A I was at Franklin & Marshall.

Q Okay. And was the message Ms. Herold left

a voice mail on your cell phone?

A No. It wag on my house phone.

Q and how did you access that while you were
away?

A I didn't. It's when I got home. That'sg

why it was distressing, --

Q Okay.
iy -- bevause it was after the fact.
Q T didn't understand that. ©Okay. Thank

you., So, you listened to this message when you

returned home?

COMPUTER REPORTING SERVICE, LLC - {203) 234-1144
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to think about placing animal ~-- placing Travis

88

right away. And she actually hung up on me. And I

waited a day and I tried again.

Q Did you reach her?

A To Sandy, yeah, I did. And she wag very
annoyved at me and wouldn't heax of it, And that’'s
when I called Elaine Hinsch,

Q Okay. 8o, when you say this second call
you made to her, you said she was very annoyed at
you?

A Yes.

Q Becauge you had continued with your

suggestions that Travis needed to be placed?

A Uh-huh.

Q You have to just say ves.

A Yeg.

0 Thank you. And did she hang up on you
again?

A One of the times she hung up on me. BShe

was not happy either time.

Q Okay. 8o, is it fair to say she wasn't
receptive to your suggestions?

A Yes.

Q Okay. And then you called Elaine Hinsch?

COMPUTER REPORTING SERVICE, LLC - {203) 234-1144
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LEONE -~ DIRECT - NEWMAN 89
A Yes. .
0 Do you recall what you said to her?
A I initially told her that I -- that I think

that Travis wag not in the right situation and that
T wag concerned and that I knew that there were

problems there and that something needed to be

doﬁe.

Q What was hexr regponse Lo you?

A T don't remember exactly. I know one thing
was she -- I don't know if she realized how -- you

xnow, becauge I was not just to inflame the
gituation. She may not have realized how serious I
wag about 1t. She talked about possibly placing
Travis at my facility, which I didn't want to do.
and I, you know, wanted to, you know, kind of make a
move to either being able to assist or know that
gomething was -~ you know, what was going on. BAnd I
ended wp -- to show hex how gerious the gituation
wag, I played the answering wmachine recording so she

could hear it.

Q What was her reaction after listening to
that tape?
A She wasg concerned and she saild that she was

going to do something.

COMPUTER REPORTING SERVICE, LLC - (203) 234-1144
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LEONE - DIRECT - NEWMAN 90
Q Was she specific about what she was going
to do?
A No.
Q Did you have any further conversation with

her beyond what you've already described?

A No.

o] Besides Ms. Hinsch did you contact anyone
elge about this?

A No.

Q Did you subsequently follow up with

Mg . Hinsch after that conversation?

A I did.
Q When was that?
A I don't remember, but you know, maybe a

week or su later.

Q And do you recall what that conversation
wasg?

A I remember, you know, asking her, you Know,
what was happening and if something was going to
happen. She said that they were handling it or they
would handle it or something.

Q Was there anything else the two of you
spoke about?

A That's the gist of it. I don‘t remember

COMPUTER REPORTING SERVICE, LLC - {203} 234-1144
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BY MR. NEWMAN:

Q Did Mr. Parker express any thoughts to you that he
had as to how to addtress the issue with the chimpanzes?

A ; don't kﬁoh.

Q Did he say anything to you about the-situation?

A Yes. | ‘

Q Whét digd he say?

A Wé agrecd that issuing a permit in my words would

be irresponsible to issue a permit for this animal,

Q So you were both in agreement with your
asscssment?

A  Yes.

Q - ﬁas there éhylother_discussion?

A I don't recail.

Q pid YOU ask Mr. Parker something to the effect so
what aré we going to do?

h I don't recali.

Q Did Mr. Parker ask you someﬁﬁing to that éffect,
what are we going to do?

it No;

Q0 - So the two of you were in aéreement that you
couldn't issue_a_pgrmit but neither of.you then diécussed
any other action to Bé taken?

A Not that 1 recall.

0 Was it your belief that during that time in the
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lateé summer of 2003‘Conhecticut General Statute
Section‘26~5$ gave ﬁhe Départment of Environmental
Profeétion the authdrity to selize the chimpanzee?

B Yes.

Q And was it your bellef that in the late summer of
2008 the Depaftment of Envifdﬁmeﬁtal Protection == let me
withdraw that question. BAnd was it your belief in the late
summer of 2008 that Travis the chimpanzee was possessed
illegaliy by Ms. Herold?

A Would you pléase ésk,the question again?

Q léeah; sure. Was it your belief that in the late
summer éOOS-pursuant to.Connecticut General Statute
Section 26-55 that Ms. Herold illegally possessed Travis the
Chimpanzee?

MR. DAVEY: 1T object to the form of the

question.
A Yes.
0 And do you know whether or not Mr. Parker shared

those beliefs?

MR. DAVEY: Objection to the form of the

question.
A Yes.
Q * So it's your understanding that Mr. Parker shared

those beliefs with you?

MR. DAVEY: Objection to the form of the

[
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question.
A Yes.
Q After that late summer 2008 meeting with

Mr. Parker, do you know whether or not Mr., Parker discussed

A . Yes, %
¢ fbbryou know with whom heispgke? _
A Bale May. | ;
Q, Did you participate in that discussion as well?
A No.
Q So how do you know that Mr. Parker spéke with Dale

May? |

A Because Dale came to me, said they had discussed

it at their staff meeting. . _ g
Q Do you know wben thatrmeeting Eoék place? i
A September, a Monday in September 2008,
O So this Mohday in September 2008 was subsequent to

the meeting you had with Mr. Parker subsequent to your

meeting with the EnCon polige?

A Yes, I believe so:

0 And so Mr. May told you after this staff meeting

in September 2008 that there had been a discussion regarding

the Travis situation?
A Actually, I think I need to retract.

0 Okay.




TR
T
14
15" |
“f?-;ﬁjznw
1;7ff“"
18 -
19
20
1'21{:.{'and then you went back after your conversatlon wl*h the

'22;.\.

23

247

,25;“?e;when that, staff meetlng took place°

A@,haq?frf-'

235

'A: Had ‘the dlscu351on with- br. May, Mr. May brought

:.:Jt to the staef meetlng, thereby I was . 1nstructed to bring

'jthe issue’ to. Mr. Parker. -;jF?-

[

2'x;Q Okay, B0 1et me just understand what you -~ 80 o

you re. correctlng some of your prevmous testlmony as to the

sequence of events wlth regard to these conversations you

A Um-hmm, _ '

g 8o if. I understand you correctly, you had

; prev1ously testlfled that you had met with Wr. May and

;Mr. May directed you to Lalk to Mr. Parker and then you
,Aspoke to Mr..Parker who dlrected you to talk to EnCon _
l:police, then you spo?e to EnCon pollce and went back to

) ispea?_to Mr. Parker. :That‘s what you had seld before. .

A'A. Correot
. Q"‘ And 1f I understand now, YOur tPStlmony lS that

you spoke with Mr. May, Mz, May brought it up at a staff

:meetlng, the Trav;s 51tuation,.then after that staff meeting
' ;Mr May toid you to talk about it w1th Mr. parker and then

- Mr Parxer told yeu o talk about lt Wlth the EnCon police

EnCon police and had a eecond conversatlon Wlth ME. Pazker° -

.A Yes.f

iQ And is your testlmony gtill: accurate then as to

“ay . .- - e .

el

YT T
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what information did she give to you?

a It's in the interrogatory.

0 Okay, you need to refresh your memory by referring
to these ilnterrogatories?

A Page 31.

0 Page 31 of Claimant's Exhibit 1, and you're
referring to Answer 17.a that has the designation Marcella
Leone in the middle of the page?

A Yes. |

Q Ms. Leone called you to tell you that. she was
concerned about Sandra Herold and her chimpanzee, is that
correct?

A Yes.

RS} And Marcella Leone stated'"? and I'm reading from
the interrogatory answer,'ﬁarcella Leone stated that sandra
Horold had workmen cﬁming to her private residence 1n -the
near Future., Marcella Leone was concerned that the workmen
could be'at-xisk. That'é your angwer?

A Yea.

Q Did Marcella leone tell you anything else besides
vwhat's contalned in that ;ﬁterrogatory answer?

A Yes.

o} What else did she tell you?

A '_She was concerned that the ehimpanzee‘s enclesure

may not be secure because it was old.
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tssue: Travis the Chimpanzee tn Slamford

The Issuie of the private ownership of Travis the chinwpanzee continues to be a concern ag to public
saféty, The apimal has reached adult maturily, Is very farge, and tremendously strong. { am concarned
that If he feels threatened or if someone entérs his terdtory, he could seriously hurt someone, Itls my
understanding that the anlmal is kept In the home with some type of enclosure {possibly an
instde/outside enclosure), However, it has not baen determined if the enclosure s strong enough to

. secura the antmsl.

As you are aware, this is the same chirpanzge that escaped from the owner's car and lead the local
potice on a wild chase for hours in downtown Stamnford untl the anfmal could be secured back In the
car. {have bsen told that the local pollea are friends with the owner and did not pursue the legality of 8
ehimpanzae balng housed in thelr town,

Cleardy, CGS 26-55 prohibits the posse.s;sion for a primate weighing more than fifty pounds.  According
1 “Wikipedia”, male chimpanzess Wypleally weigh 75-155 tbs. Therefore, Travis does not meet the
exemption for possession. This examption was supported by those persons who aven primates bot

‘recognized th'a_t a primate over 501ps. has the site and strepgth to poténtislly inflect harm and damage.

The question remalns, how should this shuation be handled in an expedient manner?

Option: Send a letter to the owner axplaining the sittation, that she is In lllegal possession of a primate
and ghee her options as to how to resolve the problem.

Resuli: This appears to be the bast option. ! can be presented as a strong, but friendly gesture
10 resolving the problem. The Department can even offer to assist her with placement of the
animal, 1t will give the vwmer time to consider the options and consequernices, and hopefully
come to & resolution, HOWEVER, = letter with a grace petiod may not be feastble at this point,
Every day the anlmal stays on site, the likelthood of 2 problem cccurring,

Option: Allovs the ownar to keep the animal, bt determine that the enclosure s strong enough'to
maintain him,

Resttt: This wéu{d be the friendliest solution. However, it goes against CT lave.
Dption: Issue a permit to the owner 1o kezp the anhinal as recommended by the Enlon police.

fesult: The Dapartment does hot have the legal authorlty to issue a permit for this anlmal,
Also, | ferl it would be irresponsible to lssue 8 permit If there a potential public safety ssue. We
would just be condoning the activity,

.Option-: Have an EnCon Officer go to the house and speak to the owner, glving her the choles to.
relozate, :




Resuli: The owner is unlikely to want to relotate tha ahiimal to a proper facllty, She has had
Travis a long time and s very attached to him. Also, the more serlous Issue s If an officer just
shows up al the door, they may be putilng themselves in a dangerous situation,

Optiom: Contact the ownerand fet her know that an EnCon Polick officer would Iike fo mest with her
that day to discuss the prinmate,

Result: The offier may b able 4o eveluste the sttuation with lass confrontstion from the ownar,
and lessen the possibllity of the anfmal réacting fo & stranger In the house. Also, this is oné way to
act on the sltuztion Tn an expedient manper,  But{would skill supgest that the officar take
precavtions snd distance themselves from the animial,

Optlon: Cantact the local police as to the situation with this anlinal: that Is have they ever tried to
address thls'toncarn; 1s it within their local xoning laws o keep » wiid animal In 2 residential ares;
bacause they know the awner, will they assist the Department with making contact with the owner?

Result; It would ba helpful to have thelr support and halp. However, at this polnt they have not _
exprassed any concam with this antmal being housed In the town. In my opinion, | would think
that police offfcars, whose malor cancern s public safety, would be cohcermed about this

animal.

Optlon Work with a quatified veterinarian to tranguilize and remiove the animal from the home,

Result: ‘This would be extremzly traurnatic for everyons involved and riddied with probleme,

1would like to exprass the urgency of addressing this issue, Wis'an aecident wialting to happen, *
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Department, you know, overseeing that seizure of the animal.
Q And when you're talking about responsibilities,

were you thinking about legal responsibilities oxr were you

thinking more about the ethical responsibility as it relates

to humane treatment of animals?

A I think personally the humane treatment of
animals.
Q So that was your personal céncern? :
A Yes.
Q But as far as your concern for the departmental

responsibility, were you concerned abéut the legal
£esponsibilities of the Department or were you concern about
some other type of responsibility?

A If we took this action, that it would be done
responsibly and properly handled.

Q So you wanted to make sure that 1f the Department
made Lhe decision to go ahead and seize this animal, that it
was done professionally, efificiently and designed in a way
to try to protect the wellbeing of the animal, is that a
fair statement?

A Yes.

Q  And did you believe that those concerns outweighed
the concern for public safety?

A Ne.

Qv 80 ‘wag ‘the public. salfety concern presented by the
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factithat an adult male chimpanzec was-living inwa
residential ‘area, was that paramount~in-your mind?

A v Yess,

Q7 And “in the final “sentence you wrote T-would like
to e¥press the urgency of ‘addressing ‘this dssue. It is“an
Accident “walting to happen. “You belisved that?

A iYes,

Q ==+ And “you “honestly “balieved that-if nothing was done

there would be “some “tragic result?

A ess

Q¥'~'Aﬁd'you communicated this toryourssuperiors,
MrvParker and MrioMayodorrect?

SR nYes,

G and “as v far "As vyou know, neither Mri:Parkersnor
M. “May took “any “action¥in response to "this memo, correct?

AxeoTosmy-knowledge, l

O U rAnd vin ffact, you - testified earlierithat
Ms Frechette was not even dware of ‘the existence of ‘this
memd unitil ‘sometime "in April of 2009,

o Corredti,

Q i rafter the "accident happened!'did:youidSk

MriiParker -as to why he didn't do anything in response to

“your Octiober ~2008 ‘mexio?

AT brought “it “to his~attention.

0 And what exactly did you bring to his attention?
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A That this memo had been written back in October.

0 And when did you have thal conversation?

A February 17, 2008,

0] The day after the incident?

A Yes,

9] And was that the conversation you had with him
where he called you on your cell phone while you were at the
hasketball game?

A Yes.

Qoo And whatswas -hig sresponse whenyousbrought the
memo -to.-hisg attention?

A7 That ‘he didn't recall the memo.

Q What was your reaction to that?

A As he was asking me ¢questions I saild please go
back and look at that memo because many of your guestions
would be answered.

Q The phone conversation that occurred that evening
of February 17th, was that initiated by him?

A Yes.

O When he called you, was he asking you questions
about what you knew about Travis and,£he situation that
existed in $Stamford?

a Yes,

Q " And one of your responses was to remind him that

you had written this memo?

e e el b A = 1 1 i
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issued for the possession of wild animals just for personal
use?

A I'm not aware of any permits issued for wild
animals for personal use.

Q But it's correct, isn't it, that the Department
issued permits desplte the fact that there weren't specific
regulations promulgated by the commission?

A There weren't specific regulations for primates.
I can't vecall if there were regulations for other types or
whether it was done by policy. I don't recall.

Q After you received this memo from Ms. Hinsch and
reviewed it, did you take any action in response to the
memno?

A I had toid her prior to actually developing this
that she needed to work through Dale to -~ once she got a
draft together which I consgider this to be a first draft.
She sent it out as a memo. And the reason for thalt was I
had already begun to transition toward retirement and at the
time Dale had not made any retirement intentions known to me
or anyone else so my mind set was this lssue was going to
continue on for the foreseeable future. I was not going to
be in a position in a relatively short periocd of time, a
matter of months, to be here and that she nesded to work
directly with him to present the facts and information to

Dale, discuss it, resolve any conflicts, issues, whatever
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the case may be and if necessary get me involved so I looked
at it as a cc. There were a lot of things in this memo that
I didn't agree with or didn't think were substantiated by
facts and I don't recall having conveyed that to Elaine. I
kind of assumed based upon the way - it was written Dale would
have had the same conclusion and that I fully expected that
Elaine would folilow up with Dale and discuss this and if
there were issues or concerns, one or both of those
individuals would bring it to my attention. There was no
feedback from Dale on this issue, There was no meeting oz
conversation that I'm aware of and I didn't discover this
untll after the Charla Nash incident with Dale and Elaine on
this issue and to the best of my knowledge, Elaine didn't
iniliate any follow-up action Lhal I'm aware of with Dale on
this particular issue.

Q So specifically you didn't have any discussions
with Mr. May about this memo prior to the attack on
Ms, Nash?

A I don't recall any discussion with Dale on this
prioer to the attack of Charla Nash,

Q And you don't recall any discussion you had with
Ms. Hinsch about the memo after she issued it?

A I don't recall any specific -- there was no
specific meeling, there was no specific conversation, there

was no follow-up memos., 1 believe there may have been a
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MAY - DIRECT -~ NEWMAN
is Ed Parkex's secretary.
0. when is it dated?
A. It's dated October 28th, 2008,
regarding the private punershlip of a

chimpanzee,

And then, basically, she 1s outlining
aptions as to what the department could do, because

she feels that the animal poses a safety threat.

Q. When is the first time you saw this
document?

A. Firat time I saw that document was
after the incident with Miss Nash.

Q. So it's your testimony, as you sit
here today, that you never saw this document
prior to February léth, 200972

A, Correct.

Q. and it was e-mailed to you on
October 28th, 2008, correct?

A. Yes.

Q. And it's your testimony that you
never read the document?

MR. DAVEY: A point of
clarification, when you're using the term

"document™ are you referring to the e-matl

COMPUTER REPORTING SERVICE, LLC - {203) 234-1144
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MAY - DIRECT - NEWMAHN
or are you referring to the attachment?
Q. Well, let's start: Is it your
testimony that you never read the e-mail?
4, I did not open the e-mail. In
fact, when Elaine gave me a hard copy of
this later, I went back to look,

On a typical day I would get between 100 or
200 e-mails. At certain times of the year some of
those would be extremely important. Some would
require a lot of time to respond to.

And, typically, the way I would try to scan
through them, I'd look at the topic, but I'd also
look at who it was from.

In +he case of Elaine, because she did work
so closely to me, you know, if T had to prioritize
which ones I was going to open, sometimes the people
nearest to me I didn't, you knew, because I knew if
it was important, I would talk to them.

And I looked at the subiject, title, you
know, private ownership of chimpanzee. It didn't
really cateh my attention, I guess, as critical.

And then when I did go back and look and
refresh my memory -- that was before 1 retired I

went back and looked -- and there were saveral

COMPUTER REPORTING SERVICE, ILLC - (203) 234-1144
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4, That, this affiant has contacted Federal Agent Thomas Ricardi of the United States Fish and
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obligations of the division,

Q0 From your review of this memo and your knowledge
of the incident on February 16, 2008, do you have 3
different view than Mr. May as to the level of priority that
should have been assessed to this issue regarding Travis?

A I do.

Q And what is that?

A T believe that this should have been given morse
attention,
Q Do you recall Elaine Hinsch issuing any other

memorandum regarding non-human primates in private ownership
in Connecticut?
A T know that subseguent to this matter with Travis

1 became aware of another primate that the Department was

handling.
Q What primate was that?
A I believe it was a gibbon.
Q And was M. Hinsch involved in that matter?
A I believe s0, yes.
0 How was she involved?
). T believe she was involvaed simply in that one of

her responsibilities is to, again, manage the permitting of
wild animals, and so in the course of her dutles, this
animal came to her attention and she was responsible for

determining its fate.
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a Yes,

0 On the third page of the report, page 3 of 9, the
complainant is listed as Elaine Hinsch?

A Yes,

Q And theré's a statement from Elaine Hinsch
recorded on the second page where Officer Schneider says
that she on November 8th of '08 obtained a written statement
£10m Hiﬁsch, do you see that?

A Yes.,

Q And Hinsch went on to state and then it's in
quotes as to what was stated?

A Yes.

Q and this all dealt with Mz, Onthank's possession
of that primate without a permit, correct?

A Yes.

Q From your knowledge, do EnCon police have the
authority to arrest?

A Yas.

Q From your understanding, do EnCon police have the
authority to enforce the provisions of Connecticut General
Statutes Section 26-55?

A Yes.,

0 And back in August of 2008, from your knowledge,
did EnCon police have those powers?

A Yes,




Restatement (Second) of Torts §520

The factors for a court to consider in determining
whether and activity is abnormally dangerous are:

(1.) The existence of a high degree of risk of some harm to
the person;

(2.) The likelihood that the harm that results will be great;

(3.) The inability to eliminate the risk by the exercise of
reasonable care;

(4.) The extent to which the activity is not a matter of
common usage;

(5.) The inappropriateness of the activity to the place where
it is carried on; and

(6.) The extent to which its value to the community is
outweighed by its dangerous attributes.
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167 Conn. 464

Supreme Court of Connecticut
Mary F. WRIGHT
William E*B'_I;EWNEet? al.
Jan. 14, 1975

Action, in five counts, to recover from city and its dog warden for injuries caused by dog
bite. The Superior Court, Hartford County, Alexander, J., sustained defense demurrer to
the last four counts and Parskey, J., rendered judgment for those defendants, and
plaintiff appealed. The Supreme Court, Bogdanski, J., held that statute imposing on a
dog warden the duty of quarantining for 14 days a dog found to have bitten a person
who was not on the premises of the owner or keeper was intended not only fo protect
persons bitten by a dog from the threat of rables but also to protect the general public
from contact with diseased dog, that plaintiff, as a member of the general public, fell
within that class, that alleged premature release of dog by the warden constituted a
positive act sufficient to withstand demurrer to the negligence counts and that since duty
to quarantine for 14 days was mandatory the city could not claim municipal immunity for
any negligence in the breaking of the quarantine.

Error; judgment set aside and case remanded.

Aftorneys and Law Firms

*465 Maxwell Heiman, Bristol, with whom, on the brief, was Louis P. Kocsis, Stamford,
for appellant (plainiiff).

John W. Lemega, Hartford, with whom, on the brief, were Thomas J. Hagarty and
Richard C. Tynan, Hartford, for appellees (defendants Gail Litke and the town of
Plainville).

Before *464 HOUSE, C.J., and SHAPIROQ, LOISELE, MacDONALD and BOGDANSKI,
JJ.

Opinion
BOGDANSKI, Associate Justice.

This action seeking damages for injuries caused by a dog bite was brought by the
plaintiff, Mary F. Wright, against the defendants, William Brown, the town of Plainville
and Gail Litke, its dog warden. The dog warden and the town of Plainville demurred to
the last four counts *466 of the five-count complaint. The trial court sustained the
demurrer to all four counts and rendered judgment on the demurrer when the plaintiff
failed to plead over. From that judgment the plaintiff appealed to this court, assigning
error in the sustaining of the demurrer.
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The complaint alleged that a dog owned by the defendant Brown attacked and injured
the plaintiff; that less than fourteen days prior to this incident, the same dog had
attacked another person resulting in the quarantine of the dog by the defendant dog
warden; that the dog warden released the dog prior to the expiration of the fourteen-day
quarantine period required by § 22-3581 of the General Statutes; that as a result of that
premature release, the dog was placed in a situation where it attacked the plaintiff. The
*467 second and fifth counts of the complaint were based on negligence, alleging that
the dog warden and the town failed to comply with the standard of conduct required by
§ 22-358, The third and fourth counts were based on a theory of nuisance.

The dog warden and the town demurred to the complaint as follows: (a) to the second
count ‘on the grounds that any purported violation of . . . (§ 22-358) would not constitute
negligence since the plaintiff was not within the class of persons which that statute was
designed to protect’; (b) to the third and fourth counts on the ground that no positive act
of the town or of its employee was alleged; and (c) to the fifth count on the grounds that
(1) the plaintiff was not within the class of persons protected by § 22-358, and (2} since
any act of the dog warden was governmental, the town was immune from liability.

The trial court concluded that § 22-358 was enacted to provide a period of quarantine to
determine whether a person bitten by a dog required the administration of a rabies
vaccine and ‘to protect members of the community from being bitten by diseased dogs.’
The court then concluded that the plaintiff was not within the class of persons protected
by § 22-358 since she had not alleged that she was bitten by a diseased dog.

The purpose of the quarantine requirement in § 22-358 is readily ascertainable from the
meaning of that word. ‘Quarantine’ means to isolate as a precaution against contagious
disease or a detainment to prevent exposure of others to disease. Webster's Third New
International Dictionary 1859; 39 C.J.S., Health, s 15a. See In re Halco, 246 Cal.App.2d
553, 557, 54 Cal.Rptr. 661; *468 Daniel v. Putnam County, 113 Ga. 570, 572, 38 S.E.
980; 3A C.J.S., Animals, §73. While the specific concern of the legislature may have
been to protect the victim of a dog bite from the threat of rabies,2 that restricted purpose
is not expressed in the language of § 22-358. Nowhere is the control of rabies
mentioned. The intent expressed in the language of the statute is the controlling factor.
Kellems v. Brown, 163 Conn. 478, 515, 313 A.2d 53; United Aircraft Corporation v.
Fusari, 163 Conn. 401, 410, 311 A.2d 65. The trial court coirectly concluded that § 22-
358 was intended not only to protect persons bitten by a dog from the threat of rabies,
but also to protect the general public from contact with diseased dogs.

of 1ts violatl: ) uffered such an mjury as the statute was mtended to guard agaunst has
a good ground of recovery.! Knybel v. Cramer, 129 Conn. 439, 443, 29 A.2d 576, 577,
Coughlin v. Peters, 1563 Conn. 99, 102, 214 A.2d 127. That prmcxple‘.of_'the law. sets forth
two conditions which must coexist before statutory neghgence can be actionable. First,
the plaintiff must be within the class of persons protected by the statute. Id., 153 Conn.
101, 214 A.2d 127; Hassett v. Palmer, 126 Conn. 468, 473, 12 A.2d 646, Monroe V.
Hartford Street Ry. Co., 76 Conn. 201, 207, 58 A. 498. Second, the *469 injury must be
of the type which the statute was mtended to prevent. Toomey v. Danaher, 161 Conn.
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204, 212, 286 A.2d 293; Longstean v. McCaffrey's Sons, 95 Conn. 486, 493, 111 A.
788. See Prosser, Torts (4th Ed.) § 36; Restatement (Second), 2 Torts §§ 286, 288.

It becomes clear that the. class
j limited; r _ nded to protect the general
as stated by the trial caunt ‘'members ..of::the commumty

If..we appiy. these :-prin_cip'les 10 the 'purpose of %§_22-358

public or,-

Since the demurrer to the second and fifth counts was addressed only to the class of
persons protected by § 22-358, and since the plaintiff, as a member of the general
public, is within that class, the demurrer should not have been sustained on that ground.
See Stradmore Development Corporation v. Commissioners, 164 Conn. 548, 551, 324
A.2d 919; Ross Realty Corporation v. Surkis, 163 Conn. 388, 391, 311 A.2d 74; Covino
v. Pfeffer, 160 Conn. 212, 213, 276 A.2d 895.

Although we have concluded that the second and fifth counts are not insufficient for the
reason specified in the defendants' demurrer, we are not to be understcod as holding
that those counts can successfully withstand a claim that the plaintiff's injuries were not
of the type which § 22-358 was intended to prevent. The second and fifth counts allege
only that the plaintiff was attacked and injured by a dog that was prematurely released
from quarantine. That allegation does not claim an injury of the type § 22-358 was
intended to prevent. Cf. Stiebitz v. Mahoney, 144 Conn. 443, 448, 134 A.2d 71.

*470 The demurrer to the third and fourth counts was sustained by the trial court
because no positive act of the town or its employee was alleged. Those counts, based
on nuisance, alleged that the dog warden and the town allowed the dog to roam freely,
which gave rise to a condition the natural tendency of which was to create danger.
Certain paragraphs of the second count were incorporated into the third and fourth
counts and alleged that the dog warden had quarantined the dog pursuant to § 22-358
of the General Statutes and that prior to the expiration of the quarantine period the dog
had attacked the plaintiff,

Liability in nuisance can be imposed on a municipality only if the condition constituting
the nuisance was created by the positive act of the municipality. Kostyal v. Cass, 163
Conn. 92, 98, 302 A.2d 121; Brennan v. West Haven, 151 Conn. 689, 692, 202 A.2d
134; Sheeler v. Waterbury, 138 Conn. 111, 115-16, 82 A.2d 359; Karnasiewicz v. New
Britain, 131 Conn. 691, 694, 42 A.2d 32. Failure to remedy a dangerous condition not of
the municipality's own making is not the equivalent of the required positive act. Brennan
v. West Haven, supra, 151 Conn. 693, 202 A.2d 134. In testing a complaint against
attack by demurrer, the allegations of the complaint are construed in the manner most
favorable to the pleader. Senior v. Hope, 156 Conn. 92, 87, 239 A.2d 486; Rossignol v.
Danbury School of Aeronautics, Inc., 154 Conn. 549, 657, 227 A.2d 418. ‘If any facts
provable under its allegations would support a cause of action, the demurrer must fail.
Cyr v. Brookfield, 153 Conn. 261, 263, 216 A.2d 198. ‘What is necessarily implied need
not be expressly alleged.” Wexler Construction Co. v. Housing Authority, 144 Conn.
187, 193, 128 A.2d 540, 543." Senior v. Hope, supra, 156 Conn. 98, 239 A.2d at 489,
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*471 The allegations that the dog warden quarantined the dog and, prior to the
expiration of the quarantine period, allowed the dog to roam freely on the streets
necessarily imply that the dog was released by the dog warden. So construed, the
complaint alleges more than passive negligence. The release of the dog by the dog
warden constitutes a positive act sufficient to withstand the challenge of the demurrer.
The demurrer to counts three and four should have been overruled.

The demurrer directed solely to the fifth count claimed that the town was immune from
liabiity for alleged negligence because its employee was performing a governmental
act. Where the municipality through its agent or employee acts in the performance of a
governmental duty, it has a limited immunity from liability; Cone v. Waterford, 168 Conn.
276, 279, 259 A.2d 615; but when the act complained of is ministerial, the municipality
is responsible for its negligent execution. Spitzer v. Waterbury, 113 Conn. 84, 88, 154
A. 157; 18 McQuillin, Municipal Corporations (3d Ed. Rev.) s 53.33. ‘Ministerial’ refers to
a duty which is to be performed in a prescribed manner without the exercise of
judgment or discretion. Pluhowsky v. New Haven, 151 Conn. 337, 347, 197 A.2d 645;
Blake v. Mason, 82 Conn. 324, 327, 73 A. 782.

In this case, the dog warden was charged under § 22-358 with the duty of quarantining
the dog for fourteen days once she found that the dog had *472 bitten a person who
was not upon the premises of the owner or keeper of the dog. While the determination
of that state of facts involved the exercise of judgment, the subsequent duty to
quarantine for fourteen days was mandatory and, therefore, ministerial. See Pluhowsky
v. New Haven, supra, 151 Conn. 347-348, 197 A.2d 645, Since the fifth count alleged
negligence in the breaking of the quarantine, municipal immunity cannot be claimed.

There is error, the judgment is set aside and the case is remanded with direction o
overrule the demurrer to the last four counts of the complaint.

In this opinion the other judges concurred.

Parallel Citations
356 A.2d 176

Footnotes

1 .

‘(General Statttes) Séc, 22-358. . . . Quarantine of biting dogs . {b) Any person who is bitten, or shows
visible evidence of aftack by any dog, when such person is not upon the premises of the owner or keeper
of such dog, may kill such dog during stich attack or make complaint to the chief canine contro} officer,
any canine control officer or the warden or regional canine control officer of the town wherein such dog is
owned or kept; and such chief canine control officer, canine control officer, warden or regional canine
control officer shall immediately make an lnvestcgation of such complaint. If such warden, chief canine
control officer, .canine control officer, or regional canine control officer finds: that such person has been
bitten or so attacked by such dog when siuch person was not upon the premises of the owner or keeper of
such. dog, such warden, chief canine control officer, canine control officer, or regional canine controt
officer shall quarant[ne suchidogin a publ[c pound or order the owner to quarantineitin'a veterinary
hospital or a kennel approved by the commissionar for such purpose; . . . and the commissioner, the chief
canine control officer, any canine contro! officer, any warden or any reglonal canine control officer may
make any order concerning the restraint or disposal of any biting dog as he deems necessary. . .. On the
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fourteenth day of such quarantine said dog shall be examined by the commissioner or someone
designated by him to determine whether such quarantine shall be continued or removed. . . .

2

See 13 H.R.Proc., Pt. 2, 1969 Sess., p. 928, wherein Representative Stewart B, McKinney commented
during dehate of an amendment (H.B. 55622, Public Acts 1969, No. 35) to s 22-358 on the need to
quarantine a biting dog in order o detect the presence of rables. See also 2 Gray, Attorneys’ Textbook of
Medicine (3d Ed.) 40.27(3) wherein it is noted that if a dog lives and is well at the end of ten quarantine
days, a rabies vaccine need not be given to the bitten victim.

3

Under certain circumstances s 7-465 of the General Statutes imposes fiability on the municipality for
damages caused by an employee. The fifth count, however, does not allege the facts essential to hold the
municipality liable under that stafute. See Martyn v. Donlin, 148 Conn. 27, 32, 166 A.2d 856.
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SUMMONS

PROSEGUTING AUTHORITY
JO-OR-E REVY, 10-79
BEALEK, £00

a,

M

Mame and address of accused

T PIERCE R OITHANK
1257 JEHHTIRGS ROAR
FAIRFIELD, €T,

To

L

NOTE: Fold al mark and mall in a §10 window aenvefope,

SIAlE UF GUNNEGIIGUL
SUPERIOR COURT

J 1.

DOCKET HO,

INSTRUCTIONS
TO PREPARER

Use only for misdemoanoye,

Propare in tipilesie; retain & copy.
Appearance Dals must be within 14 days
dale of summons.

TO QFFICER MAKING SERVIOE

Aller sprving & oopy on ihe acewsed ia .
ance wilfi Pr. 8k 602, dolivar [he ofiging
clack with the relurn of service complsie

TO CLERK

Check relurn of seevice; assign docke! ¢
Assign for heating on dale specifted,

Fout .

i. This paper summons you to appear in courl.

2, if you do not appear al the lime and place specified balow, an ap-
piloation witl be made for the Issuance of a warranl for Your arrest.

3. You are gntitled to be represented by an altorney who should appear
with you in court on the Gourt Appearanse Date sot out below,

NOTICE TO ACCUSED NAMED ABOVE

4, lyou are charged with an offense punishable by imprisenme:

Delender's office.

you are unible to stiord an aitorney, you may b entitied to the s
of a Public Detender and you should Immediately conlact the

+

. Ityouars under the age of eighleen you must appear In cot
your PARENT OR GUARDIAN,

[y

You are hereby summoned {0 appedr be!_ote ihe Superlor Gourt at: B
ADDRESS OF COURY {Number, sires! and fown) JUDIGIAL DISTRIGT CHG.A, COURT APPEARANGE DATE AND TIME
123 HOYT STREET .. STAMFORD, CT, #1 JAN. 23, 2009 10:C

then and there to answar {o the lollowing complaint against you:

The undersigned proseeuting authorily complalns and alteges to the above-named court that on or about

DATE QF QFFENSE

AUGUST 13, 2008

AT {Town,

GREEN EIICH

£T. STAMFORD,CT

E’: the above-named accused did commit Ihe following misdemsanor(s):
é MISHEMEANOR(S) 1N VIOLATION OF (3lafule of ora
= :
8 TLLEGAL POSSESSIOGN OF A PRIMATE 2E-55
oW, h [Oaie) SKZNED le's {ifoingy)
P STk orD $2250-08 g h4~J;,h1 (fgufﬁ;;§§

FOR COURT USE

TO PREPARER: Complele the foliowlng if this Information can be obtalned:

DATE DF BiRTH OF ACCUSED

10-23-1959

|905-3

TEL. HO. OF ACQ

CLISED

395441

POLICE DEPT, WHERE CASE ORIGINATED

CT.DEPT. ENVIRO.POLICE

FOLICE GASE HO,

) 08-1159%

RESIDING THEREIN.

D RETUAN RECEIPT ATTACHED,

RETURN,OF SERYICE

I hereby cerlily that | served the foregolng summons and compiaint by: (“X” one}

@DELIVEH!NG A COPY PERSONALLY TO THE ABOVE-MAMED AGCUSED,

D LEAVING A COPY AT THE USUAL PLACE OF ABODE GF THE ABOVE-NAMED ACCUSED WITH A S’ERSON OF SUTABLE AGE AND DISCHI

TATAE OF PEASGH CUPY LEFT WHR

D RETURMED UNDELIVEREDR,

D MAILING A COPY, CERTIFIED.MAIL, TO THE ABOVE-NAMED ACCUSED AT HIS/HER LAST KNOWK ADDRESS. MX" one belove}

DPATE OF SERVICE

I-7-09

TlTLEOﬁE &f] %




ARREST WARRANT APPLICATION STATE OF CONNECTICUT

] "*‘ FEERy
JLORA4b Ry 1004 ?,J m_’.e,f ! !a e

C.G.5. {422 SUPERIOR COURT

sup porting Amd-ms Sealed
Pr, B, Sto 361, 36.2, 353 vanw.jud.stale.clus {: YES [:] KO
) Inc#: 08-11598 - - AGENCY NAME: CT State Environmental Conservation Police  AGENCY NO; §084 -
NAME AND RESIDENCE (Toivr) OF ACCUSED COURT TO BE HELD AT (Town)  G.A. NO.
Pierce R. ONTHANK - ~ Fairfield Stamford 1

. APPLICATION FOR ARREST WARRANT
TO: A Judge of the Superior Court

The undersigned hereby applies for a warrant for the arrest of the above-named accused on the basls of the facts set
. forthin the: g AFFIDAVIT BELOW  [™] AFFIDAVIT(S) ATTACHED

"BATEAND D.RTE TTTTTTT OV HIENED (Pg othodlyy T T T, TYPEIFSRNTNAME'OF' PROBECUTING AUTHORITY
SIGNATURE u,{ 3ol o . WSS
AFFIDAVIT

The undersigned, being duly swom, deposes and says;

That the undersigned, Sgt. Cynthia R. Schneider heing duly sworn, does depose and state that
he/she is @ member of the Connecticut Department of Environmental Protection (D.E.P ), Division of
Environmental Conservation Police and has been since 1/17/2000. At all times mentioned herein
he/she was acting as a member of said department, The following facts and circumstances are
stated from personal knowledge and observations as well as informafion received from other palice

officers acting in their official capacity and from official police reports and statements made by
prudent and credible withesses.

2, That, on October 28, 2008, this afffant was assigned to conduct an investigation inveliving illegal
possession of a primate by Pierce R, Onthank, DOB 10/23/58, The complainant, Elaine Hinsch of the
Department of Environmental Protection Wildlife Division, advised that Onthank had lsft a Slamang
ape with Marcella Leone the owner of Lionshare Zoological Center In Greenwich and Starmford.

3. That, Plerce R. Onthank, does not and has never been issued a permit in Connecticut to possess
or transport primates, dangerous or endangered species. Onthank currently has no federal permlts
allowing him to possess or transport dangerous or endangered species.

4, That, this affiant has contacted Federal Agent Thomas Ricardi of the United States Fish and

Wildlife Service; and advised him of this investigation. Agent Ricardi has initiated a federal
investigation.

This Is page 1 ofe R pageAdeawf}

DATE AND DATE . SIGNED (Affan) '

SIGNATURE " De¢. 30, &008 ?t’ W
T NE

o T“ 1sUBscmsEo ARG SWORN o BEFORE Mz ON (dare)‘ b (Judge/(:ferk Comm, Sua. Ct, YR Pubii)
URA’ ""' .
L D, 3o, avep 2 Alvv/ 2008

" FINDING
The foregoing Application for an arrest warrant, and affidavil(s) attached to said Application, having besn submitted to
and considered by the undersigned, the understgned finds from sald alfidavit(s) that there Is probable cause to belleve
- that an offense has been committed and that the accused committed it and, therefore, that probable cause exists for the
Issuance of a warrant for the arrest of the above-named accused, ’

DATEAND  SIGNED AT (city or lown) "ON (DATE]} SIGNED {Judgeliudge Teial Refereo}  NAME OF Judgs/iudge Triel Refetes
SIGNATURE .
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CONNECTICUT GENERAL STATUTES

CHAPTER 53 — CLAIMS AGAINST THE STATE

Claims Commissioner. Excepted claims.

There shall be a C

t: (1) Claims for the periodic payment of
disability, pension, retirement or other employment benefits; (2) claims
upon which suit otherwise is authorized by law including suits to recover

similar relief arising from the same set of facts; {8) claims for which an

administrative hearing procedure otherwise is established by law; (4)
requests by political subdivisions of the state for the payment of grants in

lieu of taxes; and (5) claims for the refund of taxes.
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Ex.

STATE OF CONNECTICUT
OFFICE OF THE CLAIMS COMMISSIONER

CLATM NUMBER: 22046

CLAIM OF STEVEN NASH, SUCCESSOR
CONSERVATOR OF CHARLA NASH JUNE 14, 2013

MEMORANDUM OF DECISION: MOTION TO DISMISS

The Claimant, Steven Nash, Successor Conservator of Charla Nash (hereinafier “Nash® or “Ms.
Nash™), filed a claim with the Office of the Claims Commissioner on November 3, 2009, secking
permission to %ue the Respondent State of Connecticut Departmment of Energy and Environmenial
Protection’ and for damages in the amount of $150,000,000 for the catastrophic injuries Ms. Nash suffered
as a result of an attack by a chimpanzee in Stamford, Comnecticut. On February 16, 2009, Ms. Nash
suffered catastrophic injuries as a result of an attack by a chimpanzee that was privately owned in
Stamford, Connecticut. Ms, Nash is .permanently disabled as a result of the attack and she requires
extensive, 24 hour care. ‘Ms. Nash alleges in the Notice of Claim that the State of Connecticut breached its
duty of care by failing to remove the animal from the home of'its owner.

The matter is before the Commissioner for decision on the Respondent State of Conaecticut’s
Motion to Dismiss. The Respondent, State of Connecticut Department of Energy and Enviropmental
Protection (“IDEEP” or “DEP”}, has filed a Motion to Dismiss claiming (1) that the claim is barred because
the State of Connecticut Departinent of Energy and Environmental Protection has no legally cognizable
duty to the claimant, aud (2) that the DEEP’s regulatory ﬁmctioﬁs regarding permitting of animals does not
create a duty of care to a private individual, The Claimant has objected to the Motion to Dismiss and
requests that the Motion be denied and permission to sue be granted”.

Article Eleventh, Section 4 of the Connecticut Constitation provides that, “Claims against the state

shall be resolved in such manner as may be provided by Jaw.” This constitutional directive is codified in

! The agency was formerly known as the Department of Environmental Protection.

2 As a procedural matter, while much of the Motion to Dismiss and the Objection to the Motion te Dismiss
contains issues that are substantive to the claim, this case has not been subject to a formal hearing on the
merits. A grant of permission to sue (or recommendation of damages outside of the jurisdictional limit of
the Claims Commissioner) would take place only after a format hearing,

14 Office of the Claims Commissioner
163 Capitol Avenue, Hartford, CT 06106




Connecticut General Statutes, Chapter 53. The provisions of Chapter 53 constitute a limited waiver of the
sovereign irmumunity of this state, H is a well established principle that statutes in derogation of sovereign
immunity should be strictly construed so that the state’s sovereign immunity may rot be undermined.

DeFonce Construction Corp. v. State of Connecticut, 198 Conn. 185, 188 (1979); Lussier_v. Department of

Transportation, 228 Conn. 343 {(1994), Where there is any doubt about the meaning or intent of a statute,
they are given the effect which makes the least rather than the most change in sovereign immunity. Whits

y. Bumms, 213 Conn. 307, 312 (1890).

The limited power of the Claims Commissioner is provided by the General Assembly pursuant fo
Connecticut General Statutes § 4-160 which reads in relevant part, "When the Claims Commissioner deems
it just and equitable, the Claims Commissioner may authorize suit against the state on any claim which, in
the opinicn of the Claims Co@ssioner, presents an issue of law or fact under which the state, were it a
private person, could be liable” Pursuant to Comnecticut General Statuies § 4-158 et seq, the Claimg
Commissioner has the authority to pay, or recommend that the General Assembly pay, “just claims.” The
statutory language provides that a “just claim™ is a “claim whick in equity and justice the state should pay,
provided the state haSAcaused damage or injury or has received a benefit.” Connecticut General Statutes §
4-141 (in relevant parf). The Commissioner does have discretion pursuant to the standard of “justice and
equity” in the statutes and the role of the Commissioner has been referred to as the “conscience of the

state.” Chotkowski v. State of Conpecticut, 240 Conn. 246, 286 (1997). However, this discretion is curbed

by the statutory requitement that the State must have caused the damage or injury.
“A motion to dismiss properly attacks the jurisdiction . . . essentially asserting that the plaintiff

cannot as a matter of law and fact state & cause of action that should be heard.” Bacon Construction

Company v. Department of Public Works, 294 Comn. 695, 706 (2010). *The doctrine of soverdign

immumity implicates subject matter jurisdiction and is therefore a basis for granting a motion to dismiss.”

Amore v, Frankel, 228 Conn 358, 364 (1994). While the doctrine of sovereign immunity is a common law
principle that operates as a strong presumption in favor of the state’s immunity from liability or suit, in
consideration of a motion to dismiss for subject matter jurisdiction, every presumption favoring jurisdiction
should be induiged. See CR Klewin NWeortheast, TL.C v. Fleming, 284 Conn. 250 (2007); Envirotest

Systems Corp. v. Commissioner of Motor Vehicles, 293 Conn. 382 (2009).
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The refevant and undisputed facts are as follows:

1. Travis, 2 chimpanzee, was owned by Sandrs Herold of Stamford at all mes relevant to this claim.

2. On or about February 16, 2008, Charla Nash was atfacked by the chimpanzee while she attempted
to assist Ms. Herold in gefting the escaped chimpanzes into the housa,

3. The Respondent DEP was aware that the chimpanzee was privately owned and resided with
~ovmer(s) in 3 Stamford residence.

4. Elaine Hinsch, an employee of the TEP with kuowledge regarding exotic animals in Connecticut,
had proposed amendments to C.G.S. § 26-40a to categorize chimpanzees as dangerous animals
and to prevent private ownership of same. The law was not changed until sfier Ms. Nash was
attacked
L THERE I8 NO DUTY AT COMMON LAW OWED TO THE CLATVMANT,

There is no disputs that Ms, Nash’s injuries were caused by 4 chimpanzes that was ovmed and
passessed by a third party. Ms. Herold owaed and housed the chimpanzes and on the date of the attack
by the animal, Herold failed to secure the chimpanzee as to avoid the aitack.  Connectiont General
Statutes § 4-160 (2), in relevant part, aulhorizes the Commissioner to authorize suit “on any claim
which ... in the opinion of the Claims Commissioner, presents an issue of law of fact under which the
state, were it & private person, could be liable™ (emphasis added). The essential elements of a
negligsn_ce action are well established: duty, breach of that duty, causativn and aciual injury. Ses Sturm
Y. l-jarbg;- Development, LLE, 298 Conn, 124, 134 (2010).

The Staie of Connecticul, were #t a private person would generally not have any duty to control the

conduct of that third pariy absent some special relationship’. See Murdock v. Croughwsll, 268 Conn.

559, 567 {Cona. 2004). Our Suprems Court in Muwrdock stressed that “there can be no actionable
negligencs ... anless there:exists a cognizable duty of care” Id, at 566. The Cowri offers further that
“there generally is no duty that obligates one party to aid or protect another party.” Id. af 566. The
Respondent, ware it a private party could not be held liable fo the cleimant for her injuries as they were

caused by the actions of the third party owner of the animal.

> The exceptions that are referved to in Mardock sre the exceptions in Restatement (Second) Torts § 315,
These special relationships are delineated in Restatement §§ 316-319 and are pot relevant to the facts of
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II.  THEREIS NO FPRIVATE DUTY TO THE CLATVIANT CREATED BY C.G.S. § 26-55.

While it is lamentabls that Ms. Nash was attacked and injured by the chimpanzee, in order to
overcome the prcsunipﬁon of sovereign immunity and the challenge to subject matter jurisdiction, she
must show ihat the legislature either expressly or by implication, waived the state’s sovereign
immunity. At the time Ms, Nash was attacked, there was no statute that prohibited the private
ownership of the chimpanzee nor was there any statutory language that would have created a duty to
Ms. Nash as a private person”.

The Claimant opines that Conniccticut General Statutes §26-55, the DEP regulatory statutes
regarding the permitting of cértain animals created a private, legal duty of care to Ms. Nash.
Specifically, Nash alleges that the DEP violated §26-55 by failing to seize and dispose of the
chimpanzee “as required by this statute.” See Claimant’s Memorandum of Law at p. 23. T do not find
that there was any compulsory language in §26-55 that required that the State of Connecticut seize and
dispose of an animal that was privately owned and nof specifically banned by any statute. Our
Supreme Court has acknowledged that “statuory language is to be given its plain and ordinary

meaning unless such meaning is clearly at odds with the legislative intent.” State v. Taylor, 153 Conn.

72, 82 (1965). There is no Janguage in the statute that creates a private duty of care to the claimant or
any private person and it is clear that this statute created a duty to the general public only. If there was
a faiture by DEP to seize the animal pursuant to §26-55, the duty owed was to the general public and
does not create & statutory obligation to ensure the safety of a private individual such as the Claimant,
The Claimant asserts that the language is § 26-55 was compulsory and régmired seirure of the
chimpanzee. Our Courts have consistently opined that there is a broad interest in having government
officers and employees “free o exercise judgment and discretion in their official fanctions,” Violano v.

Ferpandez, 280 Conn. 310, 319 (2006); See also, Stiehitz v. Mahonev, 144 Conn, 443 (1957). The

DEP was acting in its regulatory function ip its application of Connecticut General Statutes § 26-53.

this claim. There is no duty by the Respondent, if it were a private person, to contro the conduct of a third

!

arty, specifically Ms. Herold,
The legislature, ostensibly as a reaction to the horrific attack on Ms. Nash, amended state law to prohibit

ownership of such wild animals as “the gorilla, chimpanzee and orangutan”. See additions, 2003 Conn.
Legis. Serv., P.A. 09-198 (HB. 6552}
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Further, there is no such regulatory function that exists for a private person and this Commission is not
inchned to create a public policy where the legislatire had not done so. Ths legislature did nof create 4
private duty nor did it waive the State’s immunity in the DEP’s mgﬁlatory function regarding exotic
and/or wild animals. Where thers is no "private person’ finction analogqm; 10 the regulatory function
being exercised by the State, the Claims Commissioner lacks the jueisdiction and lacks statutory
authority where the allegation is based on negligence regarding the regulatory function.

Tt would exceed the scope of the Commission’s avthority and jurisdiction to assnme any intent of
the legislature where there is no clear language or evidence of intent in the statute to support the
claimant’s position that §26-55 required seizure of the animal and also created a duty of care fo the
Claimant,

For the foregoing reasons, the Respondent’s Motion to Dismiss is granted and the Claim is

dismissed.

J/ PAUL VANCE| JR.
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Ex 15

Summary of Salient Facts

October 2003 - the highest level of the DEEP, the Commissioner,
knew a “gorilla” resided in a private Stamford residence and this was
not the “best of situations” and he also knew the “gorilla” had
escaped in downtown Stamford.

May 2004 - passage of the Travis Amendment.

September 2005 - Elaine Hinsch issues her first Memorandum
specifically mentioning Travis the chimpanzee and her safety
concerns.

September 2008 - Marcella Leone plays the tape of Sandra Herold's
cry for help concerning the out-of-control chimpanzee to Elaine
Hinsch.

Flaine Hinsch is referred by Edward Parker to ENCON for
assistance. ENCON claims it lacks the resources and instead
suggests Elaine Hinsch issue a §26-55 permit in lieu of seizure.

Elaine Hinsch and Edward Parker refuse to issue a §26-55 permit.

October 2008 - Elaine Hinsch issues her second, high priority
Memorandum requesting DEEP address, on an urgent basis, the
“accident waiting to happen”.

Edward Parker reads the Memorandum but assumes Dale May will
handle the issue as Parker is involved with his retirement. Dale May
never opens the email as he is also involved with his retirement
plans.




9.

10.

11.

Ex15

On the same day as Elaine Hinsch's second Memorandum, October
28, 2008, ENCON Sargent Cynthia Schneider is assigned to
investigate the §26-55 illegal possession without a permit of a 16
pound gibbon/siamang owned by Mr. Pierce Onthank in Fairfield,
CT. Elaine Hinsch is the complainant.

On January 16, 2009, exactly one month before the attack on Charla
Nash, ENCON files its Incident Report concerning the arrest of Mr.
Onthank and the seizure of his primate.

The DEEP fails to take any action concerning the seizure of the
illegally possessed chimpanzee called Travis and on February 16,
2009, Charla Nash is attacked.




CHARLA NASH MATTER LINK

Charla Nash 2014 (video 08:54 minutes)

911 Call (audio 01:13 minutes)

Edward Parker Interview Face the State (video 17 seconds)

 Charla Nash 2014

. Face the State Clip




