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GHEORGE C, JEPSEN
ATTORNEY GENERAT, .

Office of The Attorney General
State of Connecticut

November 2, 2012

Peter R. Blum, Chairman

State Employees Retirement Commission
55 Eim St,

Hartford, CT 06106

Dear Chalrman Blum:

You have requested this office’s opinion rogarding the proper construction
of statafory language governing disability refirements undor the Connectiout
Municipal Retirement System (*CMERS”), Specifically, you have asked us to
intorpret the meaning of the phrases “permanently aud totally disabled,” “gainful
employment,” and “In the servioe of the municipality” as contained in Conn. Gen,
Stat, § 7-432. In addition, you have inquired whether an employee's “disability”
shouid be determined on a physical/medical standard, or whether it should be
deterinined on an availability of employment standard, Finally, you have asked
about the cireumstances in which an individual who Is a CMERS disability retiree
(or any retirec) may continue to receive refirement benefits if gatnfully employed
for twenty or more hours per week.

In offering an interpretation of these statutory provisions, however, we
would not be writing on a blank slate, The information provided to his office
indicales that recently, in May, 2011, the Retirement Services Division of the
Office of the State Comptroller (“Division®) altered the way in which it interprets
and administers the statutory language governing municipal disability retirements
and reemployment tules, creating some confusion among applicants, staff and
Commission members, To address your question properly, we must first review
the historical backdrop in light of this recent change,

CMERS has been serving Connecticut’s municipalities since the 1940s by
administering the collection, reconciliation and disbursement of municipal
pension contributions to employces who are part of a participating CMERS
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entity,! Along with administeting pension conitibutions and disbursements,
CMERS manages the application and eligibility process for individuals who sesk
to telire duc to a disability. Your inquitles focus on both eligibility for a disability
votivement and the relationship bolween receipt of refirement benefits and
resmployment, thorefors requiring us to review Conn, Gen, Stat, §§ 7-432, 7-438,

Connecticut General Statutes § 7-432 provides in relevant part:

Any member shall be eligible for refirement and for a retirement
allowance who has completed at least ten years of confinuous
setviee If he becomes permanently and totally disabled from
engaging In any_gainful employment in the service of the
municlpality, For purposes of this seofion, “gainful employment”
shall not include a position in which & member oustomarlly works
less than twenty hours per week, If such disability is shown to the
satisfaction of the Retirement Commission to have arisen out of
and In the course of his employment by the municipality, . . . he
shall be eligible for retirement irespeotive of the duration of his
employment, Such retirement allowance shall continge duEng the

erlod of such disability. The existence and continvance of

disability shall be determined by the Rotirement Commission upon

such medical evidence and other investigation ag it requires . . . .

(Bmphasts added), In addition, Connectiout General Statutes § 7-438 provides in
relevant patt:

(@) Any mombor retired undor this_par® who again accepts

employment from this state or from any munieipality of this state

% Not all munfoipal employees pertivipate in CMERS or are govemed by its provislons, Conn. Gen, Stal. § 7
425(2) defines “particlpating munieipality” to mean “gny munielpalily which has accepied [CMERS], as
provided In seotfon 7-247.” In fum, Conn, Gen, Slat. § 7-427(a} governs how & muniolpality necepts
CMERS: “Any munielpality . . , may, by resolullon passed by lts leglslative body and subject to such
yoferendum as may bo hereinafier provided, accept this part as to any departmont or depariments of such
municipatity as may be designnted thereln . .. . "Tho accoplanco of (hls part as to any deparimeit or
depariments of  munieipatity shall not affect the right of sueh munloipatlty to accept it In he future as fo any
other depariment or depariments, . .." Thus, somo municipaliiles have accopted CMERS and somo have
net} atso, some municipatilles that finve accepied CMERS have not accepied it as {o overy depariment wilhin
the munleipallty.

2 The phrase “any member retired” Ineludes those who qualify for a reguiar retirement under Conneotiout
General Statutes § 7-428, and (hose who quality for a disability reflrement under Conneetlont Qeneral
Statutes § 7432, as both stetutes are contaied In Part Il of Chapter 113 for the General Slatules,
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other than a parficipating municipality, shall continue to recolve his
retivement allowance while so employed, . . . but any such

member shall not be eligible to pariicipate or be entitled to credit in
any municipal tefirement system for the period of such municipal
employment,

(b) If a member is retired under this patt and again accepts
employment from the same municipality from which he was
retired or any other participating municipality, he shall be eligible
to particlpate, and shall be cntitled to eredit, in the municipal
employees’ retitement systet for the period of such munieipal
employment, Such member shall receive 10 retiveent allowance
while so employed excopt if his services ate rendeted for not more
than nincty working days in any one calondar yeat . . . 3

(Bmphasis added),

As cxplained to this office, before its approximate 2011 revised statutory

interprotation, the Division required the following matetials as patt of tho
application for a disability retivement: (1) a disability application; (2) medical
progress reports and diagnostio results; (3) an aceident report, il any; (4) a Fotm
C0-649 completed by the applicant’s physiolan; and (5) correspondence from tho
munleipaifty indicating whether any other employment for the applicant was
immediatoly available!  This informetion was forwarded fo tho Medioal
Fxamining Board (“MEB”) for a strleily record review, Based on that revord, the
MEB determined whether the applicant was “petmanently and totally disabled”
from the position and would provide a list to the Stato Employees Retirement
Commisslon (“Commission”) for a final decision, Duting this time, the Division
interpreted the state’s disability standard -- “permanently and totally disabled from
engaging in any gainful employment in the service of the muniolpality” - fo mean
that 1) the applicant could nof physically perform the duties of tho position he or
she was applylng to retite from, and 2) no alternate position was immediately

3 Conn Gon. Stat, §§7-432 and 7-438 wero amended In June 2011, Seo 2011 Conn, Pub. Acts Mo, 11-251
Because these changes do nol alter the legal analysts, this opinion wiil reforence the eurrent statutes,

41f  posltion were available, tho municipality forwarded the available joh posting tnformation tothe Medical
Bxamining Board for review.
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available in the municipality that was covered by MERS and that the applicant

was qualified to perform,

As further explained to this office, from approximately the 19905 (and
pothaps before) until 2011, the Diviston permitted retirees to refurn fo work
without Implicating their retirement benefits if: 1) tho retiree worked for a private
employer; 2) the retiree worked for the same smunielpality or another municipality
as long as the positlon was not covered by CMERS; or 3) the retivee worked for
the same municipality in any position covered by CMERS but the positlon was
for ninety days ot less per calendar yoar, or under twenty hours per week,

Finally, notwithstanding the statute’s admonition that “[the existence and
continuance of disability shall be determined by the Retiremont Commission upon
such medical evidonce and other investigation as it requites” (emphasis added),
no follow-up procedures have been in place to monitor whother disability retirees
continue to be disabled, Conn, Gen, Stat, § 7-432, We have, however, learned
anecdofally that the Divislon and the Commisslon have occasionatly ~ buf not
ofien - como into some’ information prompting action to revoke n disabilily

. refirement.”

fn 2011, § 7-438 was changed to include the following language: “Such
member shall receive no retirement allowance while so employed except if (1)
such employment s for less than twenty hours per week, or (2) his sorvices are
rendered for not more than ninety working days In any one calendar yoat.”

(Fmphasis added.} 2011 Conn, Pub, Acts No. 11-251, In addition, § 7-432 was

also amended to include the following language: “For purposes of this sectlon,
‘gainful employment’ shall not include a position i which a member customarily
works less than twenty hows per week,” Id.

At about the same tine that the Legislature made these changes to §§ 7-
432, 7-438, the Division altered ifs interpretation and application of both §§ 7«
432, 7-438. Speoifically, as explained to this office, the information now requited

S e suggest that lho Commission be more rigorous in determining whelher a disabiflty “continues,”
Although the Legislature clearly contomplated that cerlaln retlrees — Inoluding disabifity retircs ~ might
contnus to work after bolng granted a disabllily retivement, in soma cases certeln types of gmployment might
constlinte evidence of the fack of the “continuance of [sueh} disabliity.” We nre avallable fo discuss whether
It woutd bo ndvisablo or approprinte 1o promulgote rogulations, for example, to address a process for
determining “[{he existence and continnance of disabliity.”
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by the Divislon to progess a disability retirement application consists of the
foliowlng matetlals: (1) a disability application; (2) medical progress reports and
dlagnostio resulis; (3) an acoldent repori, if any} (4) a “Physicians Statement”
from the treating physician(s); (5) a “Menbers Statement” from the applicant; and
(6) an “Employer Statement,” which addresses other job availability, The MEB
still limits its roviow to the papor record, and 1t provides a list to the Commisston
for a final decision,

However, the MEB no longer employs the same disability standard, which
as stated above had been: 1) the applicant could not physeally perform the duties
of the position he or she was applying to retire from, and 2) no alternate position
was immediately available in the municipality that was covered by CMERS aud
that the applicant wes qualified to perform, Rather, Division staff informed this
office that the MER now considers whether the applicant’s condition prevents
fim of het from performing any work at ail for mote than twenty houts per week,
That is, the MEB will not approve a disability application if there is any other
position within a muniolpality that the applicant could perform, regardloss of
whether that alternate position is 1) available; 2) a position tho applicant is
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quafified or fralned fo petlorm; oF Sy-within - CMBRS —unit—ornot Not
surprisingly, this new standard has resulted In moro denials of disability
retirements, and more patticulatly has resulicd in donials to applicants with
conditions that likely would have qualified them for disability retirements in the

past,

The Division has also altered its interpretation of Hts “refurn fo work
rules,” Hmiting a retivee’s roturn to work for a participating nunicipality to ninety
days ot fess per calendar year, ot twenty hours per week, regardless of whether or
not the position is covered by CMERS, This resiriction applies to - any
municlpality that contains any group of employees covered by CMERS, A reliree
may still refurn to work for any employer who has no employeo covered by the
CMERS; however, I the individual works for a municipality, he or she may ot
paticipate in the pension plan of the municipality. Disability retlrees clearly now
are limited fo twenty hours or fess per week “during the petlod of such disability.”
2011 Conn, Pub, Acts No, 11-251,

Having administercd the statutes as newly interpreted for more than a
year, the Commission has now essentially asked my office to opine on whether
the “historical” Interpretations or the “new” interpretations are correet,
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I note that the statutes, which have been amended over the years and
which implicate competing policies of providing for disabled employees while
protecting pension funds, ate not “models of clarity.” See Foloy v, Stato Elections
Enforcement Commission, 297 Conn, 764, 782 (2010), In my view, neithor the
agency’s historical Interprotations of the statutes nor its revised Inferpretations are
olearly wrong, Under these circumstances, the Legislature not the Attorney
Gleneral is bétter suited to choose among competing agency-approved
Interpretations. '

The Division and the Commission changed their interpretations without
any intervening gutdance from the Legislature, These changed infetpretations are
particularly problematic because they can result jn — and perhaps have already
resulted in -« disparate freatment of individuals based only on the date the
conditions atose that gave tlse to their disability retirement applications, without
any direction from the legislature of a need fo alter tho administration of this
ptogram prospectively, “Elementary considerations of faltness diotate that
individuals should have an opportunity to know what the law Is and to conform
thelr conduct accordingly; settled expeotations should not be tightly disrupted.”

ol

Landgraf v, UST Film Products, S11 U.S, 244, 265 (1994). Given the prior

interprotation and administeation of the statutes discussed above, many municipal
employees, and their bargaining representatives, had seitled expectations about
what the CMERS system would afford them If they became disabled, or retired
from a position and sought to continue working, This has likely affected choices

individuals have made for themselves (such as purchasing or not purchasing

insurance), as well as choices bargaining representatives have made for their
mombership (such as negotiating for certaln benefits instead of other benefits).

At least two principles suggest that an agency should not lightly undettake
to altor its consistent Interpretation of laws it 3s charged to administer, Pirst, “In
cerfain ciroumstances, the logislature's failute to make changes to a long-standing
agency Inferpretation implies its acquioscence to the agency's constraction of the
statute.” Longley v, State Bmploycos Retirement Commission, 284 Conn, 149,
164 (2007). “It is truo that tho fogislaturo is presumed to be aware of the
inferpretation of & slatute and its subsequent nonaction may be undetstood as a
validation of that interpretation.” Betkley v, Gavin, Commissioner of Revenue
Services, 253 Conn, 761, 776-77 n.11 (2000)( (Internal quotation marks omitted),
A court would employ the docliine of legislative acquiescence “not simply
because of legislative inaction, but because the legistature affirmatively amended
the statute subsequent to a Judicial or administrative Interpretation, but chose not
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to amend the specific provision of the statute af issue.” Id,; see also. State v,
Salamon, 287 Conn, 509, 525 (2008) (“[{egislative conenrrence is particularly
strong [when] the legislature makes unrelated amendments Ii the game statuie™),

In this instance, in June 2011, the leglslature amended stightly the
fanguage of §§ 7-432, 7-438; however, it was silent with respect to defining the
language “totally and permancntly disabled,” “sainful employment,” or “In the
service of the municipality.” Sec 2011 Conn, Pub, Acts No. 11-251. As ently ns
the 1990s, the Diviston articulated ifs Interpretation of these statuies to permit a
disability retirement recipient to work for a municipality (even the same
municlpality), as long as it was in a non-CMERS wnit, The Leglslature is
presumed  to  have been awsre of the long-standing  agency
interpretation/application of the statutes prior to tho 2011 legislative change.
Therefore, it “nonaction” with respect to defining the statutory language that is
the basis of your request “may be understood as a valldation of that [long-
standing] interpretation.” Betkley, supra, 776-77 n. 11, The Division’s past
practice apparently mot with the Logislaturo’s approval as it did not amend any
other Janguage within the statutes,

Second, “an agency's interpretation of a statute is accorded deference
when the agency's interpretation has been formally aticulated and applied for an
extended period of time, and that Intorprefation is tepsonable.” Longley supra,
164; seo also Department of Publig Safety v, FOIC, 298 Conn, 703, 717 (2010),
In the absence of a defined agency declaration regarding its practice, and a limited
history with respect to application of its practice, coutls are reluctant fo accord
such doferenco to the agency, Sce Connecticut Assp. of Not-for-Profit Providers
for the Aging v. Dept, of Social Services, 244 Conn, 378, 390 n, 18 (no deference
wartanted {o agency intetpretation whon agency failed to make public statement
of its practice, and four years “hadly conslitutes a ‘ime-tosted’ ageney
interpretation”), As a result, if an applicant were fo appeal a denial of retivement
benefits and contest the Commisslon’s interpretation of any of these ferms, thete
is a serious question as to whother a court would afford doference o the
Commission’s new legal interpretations, Such a lack of deference might vory
well be appropriate both beoause the Commission’s new interpretation Is not
“time-honored,” and its provious Interpretation was.

Both of he maxims of statutory construction recited above militate against
any new Inferpretations of the relevant statutes without legislative direction to
undertake such a te-interprotation, Whether and under what circumstances a
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municlpal employee ought to be cligiblo for a disability retirement at the Fund’s
expense Is a matter of state policy.  Just as it “Is decidedly not the role of [the)
court to make the public polioy determinations™; neither is it for an excoutive
agency fo do the same, Scg Rafiapol v, Ramey, 299 Conn, 681, 713 (2011) ("The
legislature will be requited fo grapple with numerous dquestions implicating
significant public policy issues--that body, with the ability to hold public heatings
and seek oul expert assislance, i the appropriate one to make such public policy
determinations,”), An executive agenoy — like a court - must determine from the
words of the statuto the leglslature’s Intention in carrying out that articulated
public policy. “In arcas where the logislature has spoken, the primavy
responsibility for formulating public poliey must remain with the legislature.”
State v. Withelm, 204 Conn, 98, 103 (1987).

Thus, we cannot counsel you that it Is appropriate to deviate from your
agency’s historical applications of the Commisston’s statutes without leglslative
direction on fhese isswes. My advice is that your agency should retur to
administering dlsability retirement applications and return-to-work rules based on
pre-2011 interpretations. Any change to the applications of the statutes discussed

above — which might very well e i o7der — shoutd come only wfter fogisiative
action, -

We romain available to address your questions as necessaty.

GRORGE JEPSEN
ATTORNEY GENERAL




