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“An Act Concerning Homemaker Services And Homemaker Companion Agencies”
DEAR MEMBERS OF THE COMMITTEE:

My name is Martin Acevedo. | am General Counsel for Companions & Homemakers, inc., a
twenty-two year old employment-based homemaker-companion agency registered with the
Department of Consumer Protection. Our agency cares for over 2,700 elderly consumers in their
homes and employs approximately 2,300 caregivers. Thank you for the opportunity to submit
comments regarding Bill 6432—a proposal which seeks to eliminate worker misclassification in the
homemaker-companion ind'ustry by designating Registries as the employer of individuals providing
home care services to consumers. |

Our testimony is twofold.

First, we believe that under Connecticut law homemakers, companions, home health aides
and personal care assistants do not qualify as independent contractors. Therefore, Registries that

"recruit" and "refer" such workers to consumers (who in turn pay such Registries an ongoing fee for

as long as the caregiver performs services at the consumer's home) should be desigrated the

employer of those workers. For years, many regisfries have engaged in misclassifieatian: by treating

¢

their workers as independent contractors Wh’f?n in fact they should have been treated: ag employees
all along. Not only is this practice in violation of state and federal law but it also contravenes

Connecticut public policy as embodied in Public Acts 08-156 and 10-12.
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Second, because an individual or family hiring a caregiver privately also can engage in
misclassification (unintentionally or otherwise), we believe this Bill (6432) should be amended to
clarify that an individual or family who privately hires a caregiver must also comply with the law and,
consequently, must freat the caregiver as an employee—not as an independent contractor.

COMPANIONS. HOMEMAKERS, HOME HEALTH AIDES AND PERSONAL CARE

ASSISTANTS ARE EMPLOYEES OF REGISTRIES

Registry caregivers are, indeed, employees of the registry. We believe that existing law
supports this conclusion. "Home care workers," understood primarily as homemakers, companions,
personal care assistants, efc., already have been adjudicated to be “employees”:

(1) In the matter of the Paffen v. Griswold Special Care, 8019-BR-97, the Connecticut

Unemployment Board of Review found that a companion employed by Griswold Special
Care--a well known registry chain--was nof an independent contractor under the "ABC
TEST" and therefore was entitled to unemployment compensation benefits. This case was
affirmed on appeal by the Superior Court and remains good law.

(2) An advisory memorandum published by the Connecticut Department of Labor going back to

1998 warns registries not to advise customers that registry workers are “independent
contractors.”

(3) In Brock v. Superior Care, Inc., 840 F.2d 1054 (2d Cir. 1988), a case which is binding in
Connecticut, the Second Circuit held that nurses recruited by a New York registry were “employees”’

of the registry and therefore protected by the provisions of the Fair Labor Standards Act (FL.SA).
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Homemakers, home-heaith aides, companions, personal care workers, follow direction,
receive (or are subject to) supervision, and are not customarily engaged in an independent
occupation, or profession or business. Consequently, they do not meet the definition of “independent
contractor’ and are employees of the person or entity that employs them. As employees, they are
entitted to certain benefits including, among many, unemployment benefits and workers’
compensation coverage.

The vast majority of Connecticut home care agencies treat their workers as employees.
Furthermore, recognizing that these type of workers are employees—not independent contractors the
State of Connecticut itself has contracted with fiscal intermediaries to handle the employer
responsibilities (tax withholdings, etc) of Medicaid clients who elect to hire their own caregivers
under a number of “self-directed” care options and programs. Evidently, if the State of Connecticut
had not thought that these workers were employees, it would not have set up a system to ensure the
workers were {reated as employees, legally and tax-wise.

THE Bil L SHOULD BE AMENDED TO CLARIFY THAT INDIVIDUALS OR FAMILIES WHO HIRE
CAREGIVERS PRIVATELY ARE THE EMPLOYER OF THE CAREGIVER

Just like an agency, an individual or family that hires a caregiver privately also can engage in

worker misclassification if it treats the home care worker as an independent contractor.
Consequently, we believe it is imperative that the Bill be amended to provide that an individual
or family that hires a caregiver privately will be designated as the employer of record of that
home céré \:}Qc;i;ker.

Connecticut case law is clear that an individual (or family) who hires, controls and directs the
work of home care aides can he held liable for unemployment contributions on the basis that the

individual (or family) is the employer of the aide. Indeed, in Latimer v. Administrafor, 216 Conn. 237
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(1990), the Connecticut Supreme Court held that personal care workers retained by a private
individual's representatives were employees of the household and thus entitled to unemploymen\
compensation benefits. In that case, the aides were paid directly by the private individual's
represehtatives at an agreed-upon hourly rate, and were subject to the client's control and direction in
the performance of their services. The Latimer case remains good law.
PUBLIC POLICY COMPELS THE PASSAGE OF THIS BILL

As a matter of public policy, employee misclassification hurts workers, reduces tax revenues
and creates unfair competition for law-abiding employers. We strongly urge this Committee to move
this Bill forward.

Thank you for the opportunity to testify today.

ENCLOSURES:
{1) Latimer v. Administrator, 216 Conn. 237 (1990); (2) Paffen v. Griswold Special Care, 9019-BR-07, affirmed by the Superior Court in CV-88-0351244-

S; (3) DOL Advisory Memorandum dated Decembar 1998; (4) Brock v. Superior Care, Inc., 840 F.2d 1054 (2d Cir. 1988),
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B
Latimer v. Administrator, Unemployment Compensa-
tion Act

Conn.,1990.
Supreme Court of Connecticut,
Walter N. LATIMER
V.
ADMINISTRATOR, UNEMPLOYMENT COM-
PENSATION ACT.
No. 13863,
Arpued May 3, 1990,

Decided Aug. 14, 1990,

Connecticut Unemployment Compensation Act ad-
ministrator assessed stroke victim for nnpaid: unem-
ployment tax contributions on behalf of personal care
assistants who rendered at-home services to siroke
victim, and stroke victim appealed. The Superior
Court, Judicial District of Litchfield, Pickett, 1., up-
held a hearing officer’s decision that stroke victim
was liable for assessment. On appeal, the Supreme
Court, Callahan, J., held that: (1) de novo review by
trial court was not warranted, and (2) evidence per-
mitted conclusion that stroke victim had failed to sus-
fain burden of showing that assistants who cared for
him were free from his control and direction in ren-
dering services, so as fo preclude holding siroke vic-
tim liable for unemployment tax contributions.

Affirmed.
West Headnotes
[1} Taxation 371 €==3291(9)

371 Taxation

371V Employment Taxes and Withholding in
Genperal

371k3291 Assessment
371k3291(9) k. Proceedings, Most Cited
Cases
(Formerly 371k493.6)

De novo review by triat court of matter in which un-
paid vnemployment compensation contributions were
sought from alleged employer, without regard to re-
eord developed before hearing officer, was not war-
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1anted, where parties agreed to elaborate procedural
arrangement that contemiplated and resulted in full
scale hearing before hearing officer with resultant
findings of facts and decision; trial court properly re-
stricted its review to record developed at administrat-
ive hearing.

[2] Taxation 371 €3271

371 Taxation

371V Bmployment Taxes and Withholding in
General

371k3270 Tests of Employment

371k3271 k. In General. Most Cited Cases
{Formerly 371k111.9(1), 371k111.9)

For a recipient of services to demongirate that he is
not employer and therefore has no liability for unem-
ployment taxes, he must show that he has satisfied
criferia necessary to cstablish nonliability under all

three prongs of statotory test. C.G.SA. §

31-222()DBYINI-TD.
[3] Taxation 371 €03271

371 Taxation

371V Employment Taxes and Withholding in
General

371k327Q Tests of Fmployment

371k3271 k. In General. Most Cited Cases
(Formerly 371%111.9(1),371k111.9)

For purposes of unemployment tax liability, employ-
er~-employee relationship does not depend upon actu-
al exerciss of right to control; right to control is by it-
self sufficient.

{4} Taxation 371 €3271

371 Taxation

371V Employment Taxes and Withbolding in
General

371k3270 Tests of Employment
371k3271 k. In General. Most Cited Cases
(Formerly 371k111.9(1), 371k111.9)

Stroke victim who required care to live at home
fatled to sustain his burden of showing that personal
care asgistants were free from his conirol and direc-
tion in rendering of their services, so stroke vietim

© 2007 Thomson/West. No Claim to Orig. U.S. Govi. Works.
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had not demonstrated that personal care agsistanis
were not employees and was liable to pay unemploy-
ment tax coniributions for such assistants; stroke vic-
tim had right to discharge assistants, assistants were
paid at hourly rate, assistants reported their day-
to-day activities to attorney-in-fact for siroke victim,
attormey-in-fact monitored level of care afforded
stroke victim, and reporting and monitoring permitted
inference that if care were unsatisfactory, atiorney-
in-fact would intervene and take corrective measures,

C.G.S.A. §31-222(a) 1 XB)(i).
[5] Taxation 371 €-=>3271

371 Taxation

371V 'Employment Taxes and Withholding in
General

371k3276 Tests of Employment

371k3271 k. In General, Most Cited Cases
(Formerly 371%111.9(1), 371k111.9)

Retention of right o discharge was strong indication
that relationship of stroke victim with personal care
assistants who provided at-home care was one of em-
ployment, for porposes of determining stroke victim's
liability for wnemployment tax contributions.

C.G.8.A. § 31-222(a)(1WRH).
[6] Taxation 371 €5°3285

371 Taxation

371V Employment Taxes and Withholding in
General

371k32835 k. Independent Contractors. Most
Cited Cases
(Formerly 371k111.20)

Payment of worker at hourly rate is persuasive evid-
ence that status of worker ig that of employee, rather
than that of independent contractor, in determining k-
ability for nnemployment tax conftributions on the
pari of one who receives services, C.G.S.A. §
31-222(a¥1

**408 *238 Brian MgCormlc Torrmgtcn for appel-
lant (plainiiff). :

Thadd A, Gnoechi, Asst. Atty. Gen., with whom, on
the brief, were Clarine Nardi Riddle, Atty. Gen., and
Charles A. Overend, Asst. Atty, Gen,, for appellee
(defendant).
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Before PETERS, C.J., and SHEA, CALLAHAN,
COVELLO and HULL, JI.
CALLATAN, Justice.
This js an appeal from an assessment by the defend-
ant administrator of the Connecticut Unemploy-
ment Compe sanon Act pursuant to General Statutes
§ 31-270 2 for unpaid contributions allegedly
*239 due under the act from the plaintiff, Walter N,
Latirner, The assessment was based on a determina-
tion by the administrator that the plainiff was the
employer, within the *¥499 meaning of General Siat-
utes § 31-222¢(a)1)YBYii), of certain individuals who
rendered services to him in his home during the first
two calendar quarters of 1987.=-— The plaintiff
claimed, to the conirary, that the subject individuals

were independent contractors, not his employees, and -

that he is not Hable for any coniributions under the
act.

FN1. The administrator of the Connecticut
Unemployment Compensation Act s
presently Beity L. Tianti.

FN2, “[General Statufes] Sec. 31-270. fail-

vre fo employer fo file report of confribu-
tions due. appeal from action of administrat-
or. . If an employer fails to file a report for
the purpose. of determining the amount of
contributions due under this chapter, or if
such report when filed is incorrect or insuffi-
cient and the employer fails to file a correc-
ted or sufficient report within twenty days
after the administrator has required the same
by written notice, the administrator shall de-
termine the amount of contribution due, with
interest thereon pursuant to section 31-265,
from such employer on the basis of such in-
formation as he may be able to obtain and he
shall give written notice of such determina-
tion fo the employer. Such determination
shall be made not later than three years sub-
sequent to the date such contributions be-
came payable and shail finally fix the
amount of contribution uniess the employer,
within thirty days after the giving of such
notice, appeals fo the superior coust for the
judicial district of Hartford-New Britain or
for the judicial district in which the employ-

© 2007 Thomson/Wesi. No Claim to Qrig. U,S, Govt. Works.
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June of 1987. Bach of the PCA's is either a
Ceriified Nurse's Aide, a Certified Home
Health 'Aide or has prior experience working
as a nurses' aide. Bach Certified Nurse's
Aide has undergone a certain mumber of
hours of training in a nursing home under
the supervision of a registered nurse. Each
Certified Home Health Aide has undergone
a certain namber of hours of training in a li-
censed home health care agency uader the
supervision of a registered nurse.

*(13) Each PCA who has performed services
for the appellant, Mr. Latimer, has been
trained to assist patients in activity guidance,
including taking medicine on a regular
schedule, assisting patienis toward anibula-
tion, bathing, dressing, feeding, assistance
with therapy and meal planning. The partic-
ular services Mr. Latimer required of each
PCA included bathing, dressing, breakfast
preparation, regular dispensing of medica-
Hons, sssistance toward ambulation includ-
ing safe use of a walker and wheelchair, er-
rands including occasionally driving Mr.
Latimer's car and any other assistance in
daily living activities which Mr. Latimer is
incapable of managing on his own. With re-
spect to meal preparation, each PCA is re-
‘quired to be cognizant of a medically-im-
posed salt resiriction on Mr. Latimer's diet.
In addition, there was an initial concern re-
garding the risk of choking, since Mr,
Latimer's stroke had resnlfed in a numbed
gag teflex. Most of the PCA's assigned to
perform services for Mr, Latimer had some
level of training in resuscitation technigues,
PCA's are not required fo perform cleaning,
laundry or grocery shopping.

“{14) The requisite level of skill and training
required of PCA's performing services for
Mr, Latimer was determined by the Nuises
Registry, based wupon recommendations
made by Mr. Latimer's personal physician,
Dr. Frank Vanoni.

*(15) Pursuant to the procedure established
by the Nurses Registry, the PCA is paid by
the appellant, Mr. Latimer through his aktor-

ney-in-fact, a Mr. Christian upon presenta-
tion of an invoice. The PCA[s} may utilize
billing forms provided to them by the
MNurses Regisiry which identify them as ...
memberfs] of the Litchfield Hills Nurses Re-
gistry. Prior to May 9, 1988, the PCA paid a
portion of his or her fes to the Registry, As
of May 9, 1988, the procedure was changed
by the Registry so that the PCA now bills
the client directly and ihe Registry also bills
the client directly. While there are houdy
rates set by the Registry -for the services
provided by the PCA’s, the rates are actually
negotiable, although generally the rates set
by the Registry are the minimum rates
charged {0 clients by the Registry and its
members. The Regisiry now bills the client
directly for its scheduling services at a rate
of $1.75 per howr. The ‘Schedule of Rates
and Fees' as well as the ‘Client Agreement’
utilized by the Nurses Regisiry are items
which are submitted to, reviewed by and ap-
proved by the State of Connecticut Depari-
ment of Labor, Working Conditions Divi-
sion of Occupational Safety and Health,
*(16) The PCA's report their day-to-day
activities to Mr, Christian who does not act-
ively direct the performance of their duties,
but monitors the care given to Mr, Latimer.
“(17) The appellant, through his attomey-
in-fact, issued a Form 1096 to each of the
PCA's who performed services for Mr.
Latimer during 1987, which listed all remu-
neration paid to the PCA as ‘non-employze
compensation,” The appellant treated each of
the PCA's as an independent contractor for
federal income tax purposes.

“(18) Neither the appellant nor the Nurses
Repistry accepted responsibility for Social
Security taxes, personal or professional liab-
ility insurance, malpractice Hability insur-
ance, workers compensation insurance or in-
dividual life, health or disability insurance,
“(19) The appellant, through his attorney-
in-fact retained the right io discharge any
PCA.

© 2007 Thomson/West, No Claim fo Orig. U.S. Govt. Works.
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Prior to the plaintiff's discharge from Gaylord Hospit-
al his personal physician, Frank Vanoni, informed
Christian that the plaintiff should either be placed in a
aursing facility or receive twenty-four hour care at
home becavse he was incapable of independent liv-
ing. *243 In response, Christian contacted Carol
Johnson, the president of the Litchfield Hills Nusses
Registry (regisiry), and requested that she provide
kome healih aides to the plaintiff in order to furnish
him with the level of care and assistance he needed
on a daily basis,

Pursuant to Chrisiian's request, personal care assist-
ants {PCAs) were supplied by the registry and placed
in the plaintiffs home. The PCAs placed with the
plaintiff were either certified nurse's aides, certified
home health aides, or had had prior experience work-
ing as nurse’s aides. They offered their services to the
general public through the Registry and in some in-
stances were enrolled with more than one registry
and also *244 advertised their services independ-
ently, The plaintiff wag initially provided with
twenty-four hour care for seven days per week, but
his care was gradually reduced to eight hours per day
for six days per week,

In accordance with the procedures established by the
registry, the PCAs were paid at an agreed hourly rate
direcily by the plaintiff, Christian, acting throngh his
attomey-in-fact.™— Chyristian, thereafter, issned an
Internal Revenue Service form 1096 to each of the
PCAs who performed services for, and were paid by,
the plaintiff during 1987, That form listed all remu-
nerations to the PCAs as “non employce compensa-
tion.” The plaintiff also treated the PCAs as inde-
pendent contractors for federal income tax purposes
and neither the plainiiff nor the registry assumed any
responsibility for social security taxes, personal or
professional liability insurance or individual life,
heoalth or disability insurance. Furthermore, each
PCA placed with the plaictiff by the registry signed
an agregment with the registey that he or she “is an
independent contractor unless otherwise employed
directly by the Registry Client.”

FIN8, Hourly rates were set by the Registry
for the PCA's services. Those rafes,
however, were actually negotiable.

Page 6

[1] The hearing officer also found that the plaintiff,
through his attomey-in-fact, retained the right to dis-
charge any PCA and that the registry acknowledged
that the plaintiff, or any client of the registry, could
communicate to any PCA at any iime that the PCA's
services were no longer needed, Moreover, the hear-
ing officer found that although Christian did not dir-
ectly supervise the performance of the PCAs' duties,
the PCAs did report their day-to-day activities to him
and he monitored the care given the plaintiff. The tri-
al court rendered ifs decision on the appeal after *245
reviewing the findings of fact and the record submit-
ted by the hearing officer, ¢ Nurses Registry
recognizes that the appellant or any client may dir-
ectly communicate to a PCA that his services are no
fonger needed, although it would encourage the ap-
pellant or any client {o inform the Nurses Registry
when ii takes such an action, in order to preclude fur-
ther billing by the Registry with respect to that indi-
vidual PCA.”

N9, The plaintiff, althongh he does not dis-
pute the facis found, argues that the trial
conrt erred in not conducting a de novo re-
view of the administrator’s action without
regard to the record developed before the
hearing officer. The scope of review in an
appeal from an assessment of wnemploy-
ment tax coniributions under General Stat-
utes § 31-270 is less than clear. See Beaver-
dale Memorial Park, Inc. v. Danaber, 127
Conn. 175, 181-83. 15 A2d 17 (1940};
Ogozalek v, Adminisfrator, 22 Comm.Sup.
100, 101, 163 A.2d 114 (1960). In this in-
siance, however, the trial court was warran-
ted in reviewing the record to determine
whether the administrator's conclusion, as-
sessing contributions against the plaintiff,
was unreagsonable, arbifrary or illegal. See
All Bremd Importers, Inc. v. Department of

fquor_Contrel, 213 Conn, 184, 192, 567
A.2d 1156 (1989), Although not provided by
statute, the parties agreed fo an elaborate
procedural arrangement that contemplated
and resulied in a full seale hearing before a
hearing officer with a resultant finding of
facts and a decision. To ignore the finding of

© 2007 Thomson/West. Wo Claim to Orig. U.S. Govt. Works.
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facts and the conclusion of the hearing of-
ficer and fo treat this appeal as a de novo
proceeding would defy common sense and
go against the grain of what the parties obvi-
ously intended. See General Statutes §
4-183, The trial court did not err by restrict-
g its review to the record developed at the
administrative hearing.

*%502 {21 The Unemployment Compensation Act
(act) defines employment in General Stafutes §
31-222(a)1)A) and (B). Besides codifying the
common law rules used *246 fo determine the exist-
ence of an employer-employee relationship, the act
was amended in 1971 to include the use of what is
popularly kmown in Connecticut and throughout the
country in similar legislation as the “ABC test.” The
ABC test is utilized to ascertain whether an employ-
er-employee relationship exists under the act. The
ABC test is embodied in subdivisions (I), (If) and
(I of § 31-222(a)(1YB)ii). FAS Infernational,
Inc, v, Reilly, 179 Conn. 507, 511. 427 A.2d 392
{1980), In order {o demonstrate that he is not an em-
ployer and therefore has no liability for unemploy-
ment taxes under the act, a recipient of services must
show that he has satisfied the criteria necessary to es-
tablish nonliability under all three prongs of the *247
ABC test, 1d.; State Department of Labor v. Medica
Placement Services, Inc. 457 A2d 382, 385-86
(Del Super. 1982}, affd, 467 A.2d 454 (Del.1983);
Unemplovment Ins. Tax Contribution_v, Friedrichs.
233 Mont, 384, 760 P.2d 1988); Nielsen v. De-
partment of Employment Security, 692 P.2d 774, 716
{Utah 1984} “The test is conjunctive; all paris must
be satisfied to exclude an employer from the Act”
**803Gav Hill Field Service v. Board of Review, 750

P.2d 606, 608 (Utah App 1988Y: Appeal of Work-
A-Day of Na c. 132 N.H. 289, 564 A.2d 445

{1989},

FN10. General Statutes § 31-222{a}(1)(A)
and (B) provide: DEFINITIONS, As used in
this chapter, unless the context clearly indic-
ates otherwise:

“(a){1) ‘Bmployment’, subject to the other
provisions of this subsection, means:

“(A) Any service, including service in inter-
state commerce, and service ouiside the
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United States, perfonmed under any express
or implied contract of hire creating the rela-
tionship of employer and employee;

“(B} Any service performed prior to January
1, 1978, which was employment as defined
in this subsection pricr fo such date and,
subject to the other provisions of this sub-
section, service performed afier December
31, 1977, including service in interstate
commerce, by any of the following: (i) Any
officer of a corporation; (ii) any individual
who, under either common law rules applic-
able in defermining the employer-employce
relationship or under the provisions of this
subsection, has the staius of an employee.
Service performed by an individual shail be
deemed to be employment subject to this
chapter irrespective of whether the common
law relationship of master and servant exist,
unless and until it is shown to the satisfac-
tion of the administrator that () such indi-
vidual has been and will continue to be fice
from control and direction in connection
with the performance of such service, both
under his contract for the performance of
service and in fact; and (IT} such service is
performed either outside the usnal course of
the business for which the service is per-
formed or is performed outside of all the
places of busimess of the enterprise for
which the service is performed; and (IH)
such individual is customarily engaged in an
independently established trade, occupation,
profession or business of the same nature as
that involved in the service performed; (ii)
any ndividual other than an individual who
is an employee under clause {i) or (i) who
performs services for remuneration for any
person (1) as an agent-driver or cormmission
driver engaged in distributing meat products,
vegetable products, fiuit products, bakery
products, beverages, other than milk, or
lmndry or dry-cleaning services, for his
principal; (II) as a traveling or city salesman,
other than ag an agent-driver or commission-
driver, engaged upon a full-time basis in the
solicitation on behalf of, and the transmis-

© 2007 Thomson/West, No Claim to Orig. 1.8, Govt. Works.
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sion to, his principal, except for sideline
sales activities on behalf of some other per-
son, of orders from wholesalers, retailers,
contractors, or operators of hotels, restaur-
ants or other similar establishments for mer-
chandise for resale or supplies for use in
their business operations; provided, for pur-
poses of subparagrapk (B)(iii), the term
‘employment’ shall include services de-
soribed in clause (I) and (I} above per-
formed afier December 31, 1971, if 1. the
contract of service contemplates that sub-
stantially all of the services are to be per-
formed personally by such individual; 2. the
individnal does not have a substantial invest-
ment in facilities used in connection with the
performance of the services, other than in fa-
cilities for transportation; and 3, the services
are not in the pature of a single transaction
that is not part of a continuing relationship
with the person for whom the services are
performed.”

Under the ABC test any service provided by an indi-
vidual is considered employment, unless and unti the
recipient of the services provided has sustained the
burden of showing “to the satisfaction of the adminis-
trator that (T} such individual has been and will con-
tinne to be free from conirol and direction in connec-
tion with the performance of such service, both under
his contract for the performance of service and in
fact; and (I} such service is performed either ontside
the vsual conrse of the business for which the service
is performed or is performed outside of all the places
of husiness of the enterprise for which the service is
performed; and (IIf) such individual i5 customarily
engaged in an independently established trade, occu-
pation, profession or business of the same pature as
that involved in the service performed...” General
Statutes § 31-222(a)(1 iiY, F.4.8 Internationcl,
Inc._v. Reilly, supra, 17 Conn. at 511-12. 427 A.2d
392. Under Part A of the ABC test, therefore, in order
to denominate them as independent coniractors, the
plaintiff bore the burden of showing that the PCAs
who cared for him have *“been and will continue to be
free from control and direction in connection with the
performance of such service, both under {thsir] con-
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tract for the performance of service and in fact.” Gen-
eral_Staputes § 31-222(aMIMBYHWTY; *248 State De-
partment of Labor v. Medical Placement Services,
Ine., supra, 384; Appeal of Work-A-Day of Nashua,
Inc., supra, 564 A.2d 447,

[3] “The fundamental distinction between an employ-
ec and an indepemdent contractor depends upon the
existence or nonexistence of the right to control the
means and methods of work.” Begverdale Memorial
Park, Inc. v. Danaher, 127 Conn, 175, 179. 15 A2d
17 (1940); Northwestern Mutual Life Ins. Co. v,
Tone, 125 Conn. 183. 190 4 A.2d 640 (1939); Nor-

walk Gaslight Co. v. Norwalk, 63 Conn. 495, 524, 28
A, 32 (1893); see Yurs v. Director of Laobor, 94

Il.App.2d 96. 103. 104. 235 N.E.2d 87! (1968). “
“The test of the relationship is the right to control. It
is not the fact of actual interference with the conirol,
but the right to interfore, that makes the difference
between an independent contractor and a servant or
agent.’ Hamrtley y. Red Ball Tronsit Co., 344 11). 534,
539. 176 W.E. 751 (1931V' Coraker v. Sears,
Roebuck & Co., 124 Conn. 409, 413-14, 200 A, 324
{1938). An employer-employce relationship does not
depend upon the aciual exercise of the right to con-
trol. The right to control is sufficient. Id.; Zinnmer-

son Associales, Ine. v, Departine abor, 231

Mont. 357, 752 P.2d 1095 ({1988); Prime Kosher

Foods, Ine. v. Bureau of Emplovinent Services, 35
Ohio App.3d 121. 123, 519 N.E.2d 868 (1987). “
“The decisive test is who has the right to direct what
shall be done and when and how it shall be done?
Who has the right of general control?’ Thompson v.
iss, 90 Conn 447. 97 A1l. 3 16].”
(Bmphasis added.) Caraher v, Sears, Roebuck & Co.,
supra, 124 Conn. at 413, 200 A. 324: Northwestern
Mutual Life Ins. Co. v, Tope. gupra, 125 Conn. at 191,
4 d _640: Bennelt y, Depariment of Emplovment
ecyrity, 175 T, d 793, 797, 125 1lLDec, 383

S3I0N.E.2d 541 (1988).

[4] The hearing officer could reasonably have con-
ciuded, on the basis of his unchallenged factual find-
ings, that the right to general control of the activities
of the PCAs *249 rested in the plaintiff and that con-
sequently an employer-cmployee relationship existed
between him and the PCAs. At the least, he could
reasonably have determined that the plaintiff had
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failed to sustain his burden of showing that the PCAs
who cared for him were free from his control and dir-
ection in the renderiog of their services. Con-
sequently, the plaintiff has not satisfied the A fest of
§ 31-222(a)(1Y{BY(ii) and was therefore liable to pay
the administrator's assessment of nnemployment tax
contributions against him.

[5)[6] “The determination of the status of an indi-
vidual as an independent coniractor or employee is
often difficult (note, 124 A.1.R. 682} and, in the ab-
sence of controlling considerations, is a qguestion of
fact. ¥*504 Francis v. Franklin Cafeteria, Inc., 123

Conn. 320, 326, 195 Atl, 198 {19371." Robert C.
Buell & Co. v. Danaher, 127 Conn. 606, 610, 18

A.2d 697 (1941); F.AS. Imternational, fnc, v_Reilly,
sunra, 179 Conn. at 533. 427 A.2d 392, The retention

of the right to discharge, which was admittedly re-
served by the plaintiff' in this case, is a strong indica-
tion that his relationship with the PCAs who attended

" him was one of employment. Beaverdale Memorial

Park, Inc. v, Dapaher, supra. 127 Comn. at 179. 15
Az2d UV Jock & Jill Tne. v, Tone 126 Conn, 114

119, 9 A.2d 497 {1939). “The right to terminate {an

cmployment] relationship without liability is not con-
sistent with the concept of an independent contract.”

Johnson v, Department of Labor & Indusiry, 240

Mont. 288, 783 P.2d 1355, 1359 (Mani.1989), quot-
ing 1C A, Larson, Workmen's Compensation Law §

44.35, pp. 8-149-8-158. Moreover, payment of a
worker at an hourly rate, the basis on which the
plaintiff paid the PCAs in this instance, is persnasive
gvidence that the status of the worker is that of an
employee rather than that of an independent contract-
or. Johnson v, Department of Labor & Industry,
supra, 783 P.2d at 1358-59: *2585olhein_ v, Ranch,
208 Mont. 265, 273, 677 P.2d 1034 (1984); see De-
pariment of Emplovinent v, Brown Bros. Constric-
tion, Inc., 100 Idaho 479, 482, 600 P.2d 783 (1979).

In addition to the right to discharge and the manner
of payment, the hearing officer fook note of other
factors that weigh in favor of a determination that the
relationship between the plainii{f and the PCAs was
that of smployer-employce and that the PCAs were
not independent contractors. The hearing officer de-
termined that the PCAs were required fo comply with
certain general directives as to when their services
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were required. While the PCAs made known their
hours of availability, it was the plaintiff who estab-
lished the hours when they were to work. Further, the
PCAs could be directed to perform personal errands
for the plaintiff and were required to be cognizant of
instructions concerning his care. Moreover, services
to the plaintiff were expecied to be rendered person-
ally by the particular PCAs selected by the registry,
based on needs and instructions communicated to the
registty by the plaintiffs attomey-in-fact. The
plaintiff was interested not only in a final resuit but in
who rendered the service. The hearing officer also
found that the PCAs did not have any significant in-
vesiment in the materials or fools necessary fo per-
form their job. Any needed equipment or materials
weore fumished by the plaintiff. Tn addition, the hear-
ing officer concluded that the PCAs, unlike inde-
pendent contractors, were not in a position to realize
a profit or suffer a loss based on the service that they
provided. Rather, they were paid an agreed hourly
wage directly by the plaintiff.

More important than the above enumerated factors is
the hearing officer’s finding that the PCAs reported
their day-to-day activities to Chrstian, the plaintiffis
attorney-in-fact, and that Christian monitored the
level of care afforded the plaintiff. That finding em-
bodics *251 the logical inforence that the reporting
and monitoring had a purpose and that, if the care
given the plaintiff were unsatisfactory, Christian
could, and would, intervene and take corrective
measures. That right of intervention, which we be-
lieve clearly exists under the facts, evinces a right to
control and direct the PCAs by the recipient of their
services. The reporting of their day-to-day activities
to Christian by the PCAs and the monitoring of those
activities by Christian, who possessed the right to dis-
charge the PCAs, is hardly indicative of the degree of
independence that distingunishes an independent con-
tractor from an employee, That the PCAs were per-
miited to perform their day-to-day duties without in-
terference so long as those duties were performed in a
satisfactory manner does not militate against a con-
clusion of control. See Caraher v. Sears, Roebuck &
Co.. supra. 124 Conn. at 413, 200 A. 324 As previ-
ously noted, it is not the actual exercise of the right to
control that distinguishes an employer from an inde-
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pendent contractor, but rather the employer's posses-
sion of the right to control. Id. 3-14. 200 A,
324; **505 Zimmer-Jackson Associates, Inc. v. De-
pertinent of Labor, supra. 752 P.2d at 1098-99: Prime
Kosher Foods, Inc. v. Bureou of Employinent Ser-
vices, supra. 35 Ohio App.3d at 123. 5192 N.E 2d 868.

The fact that the PCAs placed with the plaintiff by
the registry signed an agreement that they were
“independent contractors” iz of no moment.
“Language in a contract that characterizes an indi-
vidual as an independeat coniractor [rather than an
employee] is not conirolling. The primary concern is
what is done under the contract and not what it says,
i-Lite Window & Door L e, v, Industrd

Commission, 723 P.2d 151 {Colo, App.1986).” Locke

._Longacre, 712 P.2d 685, 68 0lo.App.1989);
State Department of Labor v, Medical Placement
Services, Inc., supra, 384, Such provisions in a con-
tract are not effective to keep an employer ouiside the
purview of the act when the established*252 facts
bring himn withiz it, “We look beyond the plain lan-
guage of the confract to the actual status in which the
patties ate placed.” Ellison, Inc. v. Board of Review,
749 P.2d 1280, 1284 (Uiah App.), cert. denied, 765
P.2d 1278 (THah 1988).

Because the prongs of the ABC test contained in §
31-222(a)(1 il and {IIT) are conjunctive,
the inability of the recipient of services to satisfy any
single one of those prongs nececssarily results in a
conclusion that an employer-employee relationship
exists for the purposes of the Unemployment Com-
pensation Act. Having determined that the plaintiff
has failed to satisfy prong A of the ABC test we
deem it wnnecessary to consider prongs B or C. State
Department of Labor v. Medical Placement Services,
Inc., supra, 385-86; Ellison, Inc, v. Board of Review,
supra, 1283; Gay Hill Fleld Service v. Board of Re-
view, supra, 609,

The judgment of the trial court is affinned although
on a different ground from that relied upon in its
memorandurn of decision, “[This court is anthorized
to 1ely upon alternative grounds supported by the re-

cord to sustain a judgment.” Pepe v, New Brifain, 203
Conn, 281, 292, 524 A.2d 629 {1987Y; Henderson v,

Department of Motor Vehicles, 202 Conn. 453, 461,
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521 A.2d 1040 (1987, W1 Meein Inc. v Stafe, 181
Conn, 47, 54. 434 A.2d 306 (1980).

The judpgment of the trial court is affirmed.
In this opinion the other Justices concurred.

Conn,, 1990,

Latimer v, Administrator, Unemployment Compensa-
tion Act

216 Conn. 237, 579 A.2d 497

END OF DOCUMENT
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Board Case No.: 9019-BR-97

1. Appeal from Referee's
determination

dated: September 25, 1997
Case No.: 9019-DD-94

2. Date appeal
filed: October 16, 1997

3. Appeal filed by: Employer

4, Date mailed to interested

parties: December 30, 1997 DECISION OF THE BOARD OF REVIEW

Provisions of the Connecticut General Statutes involved:

Section 31-222(a)(1)(B)
CASE HISTORY - SOURCE OF APPEAL:

The Administrator ruled the claimant eligible for unemployment benefits, and notified the
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ANNETTE C. PAFFEN v. GRISWOLD SPECIAL CARE FMCH, INC., 9019-BR-97 Page 3 of 8

employer of its chargeability on November 8, 1994,
The employer appealed the Adnyinistrator's decision on October 17, 1994,

Associate Appeals Referee Ralph V. Dorsey affirmed the Admiristrator's ruling by a decision
issued on September 25, 1997,

The employer appealed the Referee's decision to the Board of Review on October 16, 1997,

DECISION

Acting under authority contained in Section 31-249 of the Connecticut General Statutes, the
Board of Review has reviewed the record in this appeal, including the tape recording of the
Referee's hearing.

The Referee ruled that the appellant failed to establish, pursuant to Conn, Gen, Stat, §31-222 (a)
(1)(B)(ii), that it did not employ the claimant, The Referee found that the claimant was engaged in
employment as defined by the Connectient Unemployment Compensation Act,

In support of its appeal, the employer/appellant concedes that for the purposes of the "ABC"' test,
the claimant is in an employment relationship with the subject employer. However, it is the
employer's position that the employer, as a companion-sitter placement agency, is specifically

exempted from FUTA withholding under federal law by LR.C. § 3506,(2 in which Congress
specifically intended to cxempt such services from tax liability, Although we agree with the
employer that it is specifically exempted from FUTA under LR.C, § 3506 by virtue of its status as
a companion-sitter agency, we find no merit to the employer's contention that it is entitled to the
same exemption under Connecticut law. We thus conelude that there is no preemption issne
before us and that the employer is liable for state nnemployment compensation taxes under
Connecticut law for its employment relationship with the claimant,

http://ctboard org/adlib_docs/1997/90196r97. html 3/2/2011




'ANNETTE C, PAFFEN v, GRISWOLD SPECIAL CARE FMCH, INC.,, $019-BR-97 Page 4 of 8

At the outset, we note that there is no parallel provision under Connecticut Iaw which exempts the
subjeet employer from state unemployment tax liability in the manner in which the subject
employer is exempted under federal law pursuant to LR.C. § 3506, The Connecticut
Unemployment Compensation Act conforms fo the federal requireraents enunciated in LR.C. §
3304, and thus is a federally-approved plan for the payment of unemployment compensation. As
an approved law, the state law is independent of the federal law, and contains its own exemptions
from employment. See Conn. Gen. Stat. § 31-222(a)(5)(A)-(M). Unlike the federal Jaw, however,
the Connecticut Unemployment Compensation Act does not exempt companion-sitter agencies
such as the subject employer from covered employment. In the absence of an exemption under
state law, we must determine whether the employer is subject to liability under the Connecticnt
Unemployment Compensation Act. See Conn, Gen. Stat, § 31-223(a). Based on our review, we find
that the subject employer is subject to nonvoluntary liability pursuant to Conn. Gen. Stat. § 31~
-223(a), and that it has tax liability because the claimant was engaged in "employment" as that
term is defined in Conn. Gen. Stat, § 31-222(a)(1).

Employment subject to the provisions of the Unemployment Compensation Act means any service
by:

any individual whe, under either common law rules applicable in determining the employer-
employee relationship or under the provisions of this subsection, has the status of an employee.
Service performed by an individual shall be deemed to be employment subject to this chapter
irrespective of whether the common law relationship of master and servant exists, unless and antil
it is shown to the satisfaction of the administirator that (I) such individual has been and will
continue to be firee from control and direction in connection with the perfermance of such service,
both under his contraet for the performance of service and in fact; and (II) such service is
performed either outside the nsnal course of the business for which the service is performed
outside of all the places of business of the enterprise for which the service is performed; and (IX)
such individual is customarily engaged in an independently established trade, occupation,
profession or business of the same nature as that involved in the service performed,

Conn . Gen, Stat, §31-222(a)(1)(B)(ii). This provision, the so-called ABC test, is in the conjunetive.
Unless the party claiming the exception to the rule that service is covered employment satisfies all
three prongs of the test, an employment relationship will be found. A worker is considered an
employee untit the party claiming the independent contractor exemption proves otherwise,

Based on our review of the record, we find that the emaployer has noi established that the claimant
was free from the employer's direction and conirol, both under contract and in fact, in connection
with ¢the performance of her services. We find that because the employer has failed to establish
that the claimant was free from the employer's control and direction in connection with the
performance of his services, it cannot satisfy Part A of the test,

http://ctboard.org/adlib_docs/1997/9019br97. html 3/212011
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Part B of the ABC test requires that the service of an independent contractor be performed
outside the usual course of business for which the service is performed or outside of all places of
business of the enterprise for which the service is performed, This subtest is in the alternative, and
the employer need only establish that the serviee is either outside the course or place of its
business. The place of business is not only the office, but the individual job sites at which the
employer contracts to provide service. See Greatorex v. Stone Hill Remodeling, Board Case No,

1169-BR-88 (1/9/88), aff'd sub nom. Stone Hill Remodeling v. Administrator, Superior Court,
Judicial District of Waterbury, 2/21/91; Feschler v. Hartford Dialysis, Board Case No. 995-BR-88,

(12/27/88).

It is clear from the record that the elaimant, as a companion-sitter, performed services within the
. usual course of the employer's business and at all business locations for which the employer had
contracted for performances, We thus conclude that the employer has failed to establish part B of
the ABC test.

The final prong of the ABC test requires a showing that the individual is "customarily engaged in
an independently established trade, occupation, profession ox business of the same nature as that
invelved in the service performed." Conn, Gen. Stat. §31-222(a)(1)(B)(ii)}(ILI). The C test requires
a showing that the individuals have "one or more enterprises created by them which exist separate
or apart from their relationship with [the contractor] and which will survive the termination of
that relationship." F.A.S. International v. Reilly, supra, at 515. The Board has held that the
statute dees not require that an individual merely be able to engage in activity independent of that
of the employer, but that the individual customarily be engaged in the independent activity at the
time of rendering the service. Feschler v. Hartford Dialysis, supra. Altheugh this does not
necessarily require that the individual perform the independent activity simultancously with the
sérvice or that an individual is precluded from entering into an exclusive service coniract, it does
place a heavy burden on the appellant to establish that the individual holds himself out to the
publie as one who regularly pexforms this service.

Deseribed as potentially the most far-reaching provision of the ABC test, the C clause requires
that the services be rendered by an individual in tlie capacity of an entreprencur. "The double
requirement, that the worker's occupation be 'indépendently established' and that he be
'customarily’ engaged in it, clearly calls for an enterprise created and existing separate and apart
from the relationship with the particular employer, an enterprise that will survive the termination
of that relationship." Wilcox, The Coverage of Unemployment Compensation Laws, 8 Vand. L.
Rev. 245, 264 (1955). '

The claimant did not appear at the Referee's hearing to present evidence as to whether she was
"customarily engaged in an independently established trade, occupation, profession or business of
the same nature as that involved in the services performed" within the meaning of Conn. Gen.
Stat. §31-222(a)(1)(B)(III). However, even if the claimant did hold hexself out to the public as
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engaged in an independent business, the employer, ai most, would satisfy only this last prong of
the ABC test. As we stated above, the test is in the conjunctive, and an employment relationship
will be found unless the employer can satisfy all three prongs of the test. Sinee the employer has
failed to satisfy the A and B prongs of the test, we conclude that the claimant is an employee and
that the claimant's services constituted covered employment.

Therefore, in so far as the "ABC" test is coneerned, we find that the claimant and the employer
were engaged in an employment relationship which subjected the employer to unemployment
compensation tax liability pursuant to Conn. Gen, Stat, §31-222(a)(1)(B)(ii).

Accordingly, the decision of the Referee is affivmed, and the employer's appeal is dismissed. In so
ruling, we adopt the Referee's findings of fact as modified above.

BOARD OF REVIEW

Bennett Pudhin, Chairman

In this deciston, Board member William F. Jones and alternate Board member George Mechan
coneur.

BP:SCL:sm

IF YOU WISH TO APPEAL THIS DECISION, YOU MUST DO SO BY JANUARY 30, 1998.
SEE LAST PAGE FOR IMPORTANT INFORMATION REGARDING YOUR APPEAL
RIGHTS,
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Attorney Patricia O'Malley
Special Care, Inc,
717 Bethlehem Pike, Suite 3-B

Erdenheim, PA. 19038

Department. of Labor

Wayne Medoff, Field Audit Unit
35 Courtland St., Rm. 217, 2nd fl.
Bridgeport, Connecticut, 06604

1. Section 3506 of the Internal Revenue Code provides in relevant part:

(a) ...a person engaged in ¢he frade or business of putting sitters in touch with individuals whe
wish to employ them shall not be treated as the employer of such sitters (and such sitters shail not
be treated as employees of such person) if such person does not pay or receive the salary or wages
of the sitters and is compensated by the sitters or the persons who employ them on a fee basis.
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RESPONSIBILITIES OF REGRISTRIES, EMPLOYMENT AGENCIES
TEMPORARY HELP AGENCIES, EMPLOYEE LEASING COMPANIES, AND
PROFESSIONAL EMPLOYER ORGANIZATIONS UNDER THE
CONNECTICUT UNEMPLOYMENT COMPENSATION LAW

Any individual who is referred to a client and is subsequently paid by the Registry/Agency may
be considered an employee of the Registry/Agency. The Registry/Agency is acting as a
temporary help agency when they pay the individual directly; the wages paid are subject to the
Connecticut Unemployment Compensation Law. Individuals employed in this manner over one
(1) year are considered leased employees. Such agencies should refer to the Department's
leasing policy.

If an individual is referred to a client (commercial, domestic, or agricultural), the Registry/Agency
receives only a placement fee and does not pay the individual's wages, then the individual is not
considered an employee of the Registry/Agency. However, this does not automatically make
the individual an Independent Contractor regarding his or her employment status with the client
under the Connecticut Unemployment Compensation Law,

The Individual will be considered a full or part-ime employee of the client who pays the
individual's wages, unless the individual is a valid Independent Contractor excluded from
employment as defined in Section 31-222(a) (1) (B) (i) of the Connecticut Unemployment
Compensation Law. In a Connecticut Supreme Court decision dated August 14, 1080, (Walter
N. Latimer v. Administrator, U. C. Act (13863) }, it was siated that personal care assistants
(PCA’s) placed by a registry/Agency with a cilent who paid the PCA’s were employees of the
client. The Court ruled that "The fact that the PCA’s placed with the client by the registry signed
an agreement that they were “independent contractors” is of no moment. Such provisions in a
contract are not effective fo keep an employer outside the purview of the Act when the
established facts bring him within it.”

RegistneslAgencres should nof advise their cllents that the referred Individual is-an Independent
Contractor.. The: ReglstwlAgency should inforni théir efents that the referred individual. mhay well
be’ considered ‘the -client's’ employee.  Questions regarding employee vs, Independent
Contractor status should be referred fo the Connecticut Labor Department, Field Audit Unit,
The telephone number at the Central Office location, 200 Folly Brook Boulevard, Wethersfield,

CT 06109-1114, Is (860) 236-6360 Local Field Audit Locations and telephone numbers are
listed on the reverse side.
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DATE ADJOURNED UNTIL

Octobor £4, 1978 November 18, 1078, at the
request of defendant

November 18, 1078 Dacamber 6, 1678, at the

request of defendant

Decoraber 6, 1978 Jan:lary 12, 1979, with con-
san

January 12, 1670 PFebrusry 18, 1879, with
consent

February 18, 1078 February 20, 19, ready
and passed |

February 21, 1870 March 12, 1875, at request
of the Peopla

March 12, 1878 April 4, 1679, with consent

Apell 4, 2079 April 17, 1879, with consent

April 17, 1879 May 9, 1970, at the request
of the People

May 8, 1670 Mey 24, 1078, with consent

Moy 24, 1970 June I, 1979, ready end

Juns 1, 1678 June 6, 1979, ready and
passed

June 6, 1670 Juna 12, 1979, to conduct a
hearing

At tha concluslon of the Wade hearing
on Juns 18, the defendant requested that
tha cagse be atﬂome@ until July 25, 1970.2

The court ffle endoraoments refloct that
on July 25, the defendant was not present,
and prior to trial the defense requested
four additions! adjowrnments until the case
was onco egaln marked ready and passed
on September 93 The indictment contin-
ued in that siatus untll It was moved to
trial on QOctober 2, 107D,

pears that this request was made so that
&p&l could mubmit forther motions (See
Wada hearing p. 146-148).

840 FEDERAL REPORTER, 24 SERIES

Willlam E. BROCE, Secrelary of
Labor, United States Departnment

of Labor, Plantiff-Appellee,
v

SUPERIOR CARE, INCs National Nuws-
ing Bervices, Incy Ann T. Mittageh, In-
dividusily and as President; and Rob-
ert M. Rubln, Individually and a3 See-
retary and Treasuver, Defendants-Ap-
pellants.

No, 407, Docket 87-6105.

United Statea Court of Appeals,
Becond
Argued Dee, 1, 1987,
Declded Feb. 16, 1088,

Opinion on Motion to Clarify
April §, 1988,

time p]us Hqu{dated damagea, and dafemi-

Secretary of Labior broughtiact
it health-care pervice ehgap e;l ;,p" .
vidmk ‘nurses to individials, ’hospﬂala and
m@}gg ‘jxqm,es and agalnst. asrviees ofﬂ- .

they willfully violated reeord-keeping an
overtime pay provisions of Fair Labor Stan-
dards Act. Tha Unfted States District
Court for the Eastern Distrlst of New
York, Leonard D. Wexler, J., entered judg-
ment enjoining defendants from violating
Act's provisions and awardisg unpaid over-

mdge,i{
nurees~were “employega" of ‘ae;vi

2) failare to brlng action under provi»
slon aulhnmlng Hyuidated damages pre-
cinded Secretary from collesting lquidated
damages,

Affirmed as modified to delste ligul-
dated damages.

1. Federal Couris ¢=776, 065
Upon review of district court’s deter
mination as to whether individuals are “em-

3, In the interim, eppeliant submitted a moton
to dismiss the indictment in the intepest of jus.
tice on August 8, That motion was danled on
September 4 and again the case was adjourned
at appellant’s requast.







