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Re:  Raised Bill 6464

DOear Chairpersons Bartolomeo and Urban:

CCDLA Is a not-for-profit organization of more than three hundred lawvers who are
dedicated to defending persons accused of criminal offenses. Founded in 1988, CCDLA is the
ouly statewide criminal defense lawyers® organization in Connecticut. An affiliate of the
National Asseciation of Criminal Defense Lawyers, CCDLA worls to improve the criminal
Justice system by lnsuring that the individual rights guaranteed by the Connecticur and United
States constitutions are applied fairly and equally and that those rights are not dirainished.

_ o SCRLA opposes Raised Bill No. 6464, An Act Concerning Shaken Baby Syndrome.

The proposed bill would allow a parent, grand parent. sibling, babvsitter, or ather caregiver (o be
prosecuted for a class C or B felony, regardless of their intent to cause injury to the child. and
based enly on allegations that they shook the child and that injury ensued. The bill could have
the effect of criminalizing innocent conduct such as bouncing a child on the knee, physical play
with the child. or the conduct of 2 panicked parent jostling a child who may be choking or
otherwise in distress. The bill removes from the equation whether the shaking, jostling, or
bouncing was done with intent to harm the child, or in a manner that recklessly or negligently
ignores the possibility of harm.

The bill also criminalizes conduct that was not engaged in Intentionally or purposetully,
but merely aceidentally. Minor tratma may cause disproportionate harm to infants. Certainly it
is appropriate t advise parents and caretaleers not to shake babies, just as it is wise to advise
thers not w drop habies or to place them in positions from where they could fail. ar in which
siblings or objects could fall on them. Babies are developmentally vulnerable, and some may be
more vilnerable than others. We simply do not know how much furce, or shaking, causes
damage to zuy pacticular babry.



A trial under Raised Bill 6464 would essentially center only aun expert medical testimony
regarding the ultimate issues: was the child shaken and whether injury ensued. Jurors would not
be required to consider whether the defendant acted with intent to cause harm, or with 2 reckless
or criminally negligent state of mind. In fact, jurors would be required to convict, even where
they found that the defendant had acted accidentally.

The Bill is counterintuitive to Connecticut’s Criminal Code which generally seeks to
criminalize and punish conduct accompanied by a malicious state of mind (intent, recklessness,
criminal negligencej, more severely than it does conduct accompaitied by an innocent or non-
malicious state of mind. A more culpable mental state calls for a mors serious charge and
punishiment. For example, all assault offenses require z culpable mental state. Assaclt in the
first and second degree require an infent (o cause injury {or serfous physical injury), extreme
indifference to human life. and/or recklessness. Assault in the third degree also requires intent to
cause injury, recklessness. or criminal negligence. Assault in the first degree is a class B felomy.
Assault in the second degree {5 a class D felony. The lowest level of assault, Assault in the third
degree, which requires 2 culpable mental state, is a Class A misdemeanor. The instanr bill would
punish someone more severely for harbaring no malicious mental state, or acting accidentally.
than would be a person wha harmed another with intent to cause injury, acting reckiessly, or with
criminal negligence.

When our legislature has sought to address conduct that victimizes a particularly
vulnerable segment of society, it has wisely chosen not to dilute the elements of the underlying
otferse, but has upgraded the punishment for that offense when committed against the vulnerable
victinn. For exampie, Sec. 33a-3%a attaches the mandatory minimum punishment of five years
incarceration for anyone found guilty of assault tn the first degree of an elderly, blind, disabled,
ot preghiant person, oF a person with an infellectual disability. The legislature did not remove
any of the elements of assault in the first degree and offer 2 watered down version of it to make it
- easier ta-convict those charged with the offense; but instead subfected the guilty actorto the
enthanced penalty of a five year mandatory minimum sentence, once his conduct had been proven
bevand g reasonable doube.

Raised bill 6464 does not fifl a void in Connecticut’s statutory scheme. There is no
dearth of Connecticut law criminalizing the conduct targeted by the bill. Section 53-21 ,risk of
injury to a minor, designates as a class C felony the conduct of any person wha willfully ar
unlawtilly causes or permits any child under the age of sixteen years to be placed in such a
situation that the life or limb of such child is endangered, the bealth of such child is likely to be
wjured or the morals of such child are likely to be tmpaired, ar does any act likely to impair the
bealth or morals of any such child, Addidionally, as previously discussed, there are a number of
assault offenses that proscribe the conduct relevant to the hili. Moreover, our homicide statutes,
owrder, manslaughter (varying degrees), and negligent homicide, are applicable where death
aceurs in situations contemplated by the bill, if the circumstances cafl for such charges.

Finally, and perhaps most significantly. the hiil ignores the ineyact sclence at the root of
Shaken Baby Syndrome.  The underpinnings of the SBS diagnasis, in recent vears, have been
challenged, and in several cases, have resulted in acquittals or reversal of convictions of innacent
caretalkers prosecuted and convicted based in what amounted to incorrect or unrelizble axpert
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testimony. Case In point: [n 2009, Audrey Edmonds, who had been convicted of reckless
homicide under the Shaken Baby Syndrome theory, was fieed after 2 Wisconsin court questioned
the sufficiency and reliability of the medical testimony that sepported her conviction 2 decade
earlier. An article chronicling her case is attached to this testimony. Ms. Edmonds' case
dermonstrates the dangers of a bill such as 6464 that essentially codifies and enforces a scientific
hepothesis dat iz still in g seate of medical and selegrific flux

Surely the protection of our children is paramaount and punishment of thase who
purposely hurt them is necessary. However, Raised Bill 6464 does not further this objective.
Raised Bill 6464 will gnly lead to questionable prosecutions and increases the risk that inmocent
persons will be convicted based on purely medical or sciemific testimany that, by {tself, may be
urreliaiie evidence of guilt

Please feel free to contact me if you wish to discuss this further. Thank vou for your time
atid consideration.

President - CCDLA ¥
(860} 7241325 &
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Exonerated | AGDREY EDMUNDS

Amarics’s
Eleven years i prison 25 o result of srronsous madical testhmany

Audirey Edmunds, who babvsal neighborhoad children in her home in
Waunakee, Wisconsin, while awaiting the birth of her third child, was convicted
i 1996 of frst-degree reckless homidde for the suspected shaking death of
& infant in hee care,

in &l States ! Six-month-old Matalie Seard disd on October 16, 1995, after her mothar,
Cirudy Beard, 1T her with Audrey. Cindy mentioned that Natalie had been
fussy that maraing and had falken onty half of e botite, et both Cindy and
tre father of angther child sald sha atherwise seamed narmal. An hor {ater,
Audrey summanead police and parameadics. When they arrived, Natalie's pupils
were difated and she seemed to be having trouble breathing. She was rushed
g hospital i nearby Madison, where she died that evening.

An autopsy rewesled that Natalie had suffered extensive brain damage, and =
forensic pathologist atiribubed the death to shaken balyy syndrome (583). On

Wihen she came o trial the following Dacamiber (n the Dams County Clrowt
Cotert, the prosecutar, Assistant Distrid attormey Gretchen Havward,
ot o presented several expert witnesses who testified to "a reasonable degrae of
Thangs f medical certainty” that Matalie had bean z victim of SBS. The experts

Aot Us

unaguivocally tald the jury that, afer suffering ber ftal infury, Natalie would
Nawve had “an immedigte and obyious responss” and would not have sesmed to
be norrpal when her mother 27 her with sgdirey.

Audrey toak the stand in her own defense, testifying that she had not shaken
1 Mataliz. Her defense lavwyer, Stephen Hurey, presented an expert wha

testiffed that the fatal infury could hawe Deen caused =arlier. Indesd, Matalie’s

madical records showed that she had been treated repeatedly for lethargy,
Blubrr Home e s ‘ . .
WA e irritahiiity, womiting — symptoms sometimes rasulting from brain injury —

i .

RgrtTerEshe suggesting that t
Law Harme

e parerts could heve caused her death.

canter Hayward countared, in closing, that the medical hskory was inrelevant — and
Weanaful i the jucy agreed, finding Audrey guiity atter elgiht hours of deliberation on
Convicions % -
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_ ":{“5“"‘*‘ =l b November 26, 1996, Judge Daniel Moeser sentenced her to 18 years in
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AE L The conviction stunned Audrey's friends and neighibars, who simply could not

fhane: (312) 503 | Lelieve that she possibly could be quilty. One neighbor told the Madison
~ - Capital Times, "She is such a warrm and caring person, Tve seen ber in some

strassful sityations and bDeen mpressed with how she dealt with them. There's
Just no way Audrey could have dong something lke this.” Anather was quoted
by Madison Magazine as saving, "I never, ever even considered she might
have dora . T arnderstand she was the last person with the child, but anyans
wig e her lowew thece was fust g way.”™

Hayward, the grosecutor, dismissed such sentdment, ingisting that Audrey’s
supporters simply “didn't know the ceal her” and that the stress of being
aregnant contribyuted to her presumed orime.

Hayward, of course, was nat alone in the frm belief that Audrey was guilby. AL
the time of her trial, and for years to come, no credible medical expert
questioned that Natalie had been a victim of SBS.”

By 2006, nwever, medical apinfon hiad changsd significantly. As a result,
#eith Findley . co-founder of the Wiscansin nnocenes Froject, came to
Audrey’s defense. He filed a mation for 2 new gl asserting that in the decade
since her conviction “a large body of new scientific evidence has emerged that
suppares her daim of innocence.”

At an ensuing hearing, Findley presented experts wha testified that symptams
they once thought were proof of S8% had been linked inked to dozens of other
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defects. One expert, Dr. Pafrick Bamaes, 3 pediatnc nauroradiologist ar
Stanfard University, testified that even something as mundane as an ear
infection could spread to the brain with fatal conseguences,

hudge Mosser, the il judge, denied Findley's motion, but an aopeal the
Wizsconsin Cowt of Appesls held an Ianuacy 31, 2008, that "a shift in
mainsiraan medical opimion” had cast doubt on whether shalking could have
caused the rain injury that caused Natalis Beard’s death,. The court ardered a
new triaf for &udrey, hud the District Atformey's office dropned Fhe case an July
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11, 2008, — Asseacrched by Hob Warden
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