Senate

General Assembly File No. 283

February Session, 2012 Substitute Senate Bill No. 410

Senate, April 5, 2012

The Committee on Insurance and Real Estate reported through
SEN. CRISCO of the 17th Dist., Chairperson of the Committee
on the part of the Senate, that the substitute bill ought to pass.

AN ACT CONCERNING ADVERSE DETERMINATION REVIEWS.

Be it enacted by the Senate and House of Representatives in General
Assembly convened:
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Section 1. Section 38a-591d of the 2012 supplement to the general
statutes is repealed and the following is substituted in lieu thereof
(Effective October 1, 2012):

(a) (1) Each health carrier shall maintain written procedures for (A)
utilization review and benefit determinations, (B) expedited utilization
review and benefit determinations with respect to prospective urgent
care requests and concurrent review urgent care requests, and (C)
notifying covered persons or covered persons' authorized
representatives of such review and benefit determinations. Each health
carrier shall make such review and benefit determinations within the

specified time periods under this section.

(2) In determining whether a benefit request shall be considered an
urgent care request, an individual acting on behalf of a health carrier

shall apply the judgment of a prudent layperson who possesses an
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average knowledge of health and medicine, except that any benefit
request determined to be an urgent care request by a health care
professional with knowledge of the covered person's medical

condition shall be deemed an urgent care request.
(b) With respect to a nonurgent care request:

(1) For a prospective or concurrent review request, a health carrier
shall make a determination within a reasonable period of time
appropriate to the covered person's medical condition, but not later
than fifteen calendar days after the date the health carrier receives such
request, and shall notify the covered person and, if applicable, the
covered person's authorized representative of such determination,
whether or not the carrier certifies the provision of the benefit.

(2) For a retrospective review request, a health carrier shall make a
determination within a reasonable period of time, but not later than
thirty calendar days after the date the health carrier receives such

request.

(3) The time periods specified in subdivisions (1) and (2) of this
subsection may be extended once by the health carrier for up to fifteen

calendar days, provided the health carrier:

(A) Determines that an extension is necessary due to circumstances

beyond the health carrier's control; and

(B) Notifies the covered person and, if applicable, the covered
person's authorized representative prior to the expiration of the initial
time period, of the circumstances requiring the extension of time and
the date by which the health carrier expects to make a determination.

(4) (A) If the extension pursuant to subdivision (3) of this subsection
is necessary due to the failure of the covered person or the covered
person's authorized representative to provide information necessary to

make a determination on the request, the health carrier shall:

(i) Specifically describe in the notice of extension the required
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information necessary to complete the request; and

(ii) Provide the covered person and, if applicable, the covered
person's authorized representative with not less than forty-five
calendar days after the date of receipt of the notice to provide the
specified information.

(B) If the covered person or the covered person's authorized
representative fails to submit the specified information before the end
of the period of the extension, the health carrier may deny certification
of the benefit requested.

(c) With respect to an urgent care request:

(1) Unless the covered person or the covered person's authorized
representative has failed to provide information necessary for the
health carrier to make a determination, the health carrier shall make a
determination as soon as possible, taking into account the covered
person's medical condition, but not later than seventy-two hours after
the health carrier receives such request, provided, if the urgent care
request is a concurrent review request to extend a course of treatment
beyond the initial period of time or the number of treatments, such
request is made at least twenty-four hours prior to the expiration of the

prescribed period of time or number of treatments;

(2) (A) If the covered person or the covered person's authorized
representative has failed to provide information necessary for the
health carrier to make a determination, the health carrier shall notify
the covered person or the covered person's representative, as
applicable, as soon as possible, but not later than twenty-four hours

after the health carrier receives such request.

(B) The health carrier shall provide the covered person or the
covered person's authorized representative, as applicable, a reasonable
period of time to submit the specified information, taking into account
the covered person's medical condition, but not less than forty-eight

hours after notifying the covered person or the covered person's

sSB410 / File No. 283 3



76

77
78
79
80
81
82
83

84
85
86
87
88
89
90
91
92
93

94
95
96
97

98
99
100

101
102
103

104
105
106

sSB410 File No. 283

authorized representative, as applicable.

(3) The health carrier shall notify the covered person and, if
applicable, the covered person's authorized representative of its
determination as soon as possible, but not later than forty-eight hours
after the earlier of (A) the date on which the covered person and the
covered person's authorized representative, as applicable, provides the
specified information to the health carrier, or (B) the date on which the

specified information was to have been submitted.

(d) (1) Whenever a health carrier receives a review request from a
covered person or a covered person's authorized representative that
fails to meet the health carrier's filing procedures, the health carrier
shall notify the covered person and, if applicable, the covered person's
authorized representative of such failure not later than five calendar
days after the health carrier receives such request, except that for an
urgent care request, the health carrier shall notify the covered person
and, if applicable, the covered person's authorized representative of
such failure not later than twenty-four hours after the health carrier

receives such request.

(2) If the health carrier provides such notice orally, the health carrier
shall provide confirmation in writing to the covered person and the
covered person's health care professional of record not later than five

calendar days after providing the oral notice.

(e) Each health carrier shall provide promptly to a covered person
and, if applicable, the covered person's authorized representative a
notice of an adverse determination.

(1) Such notice may be provided in writing or by electronic means
and shall set forth, in a manner calculated to be understood by the

covered person or the covered person's authorized representative:

[(1)] (A) Information sufficient to identify the benefit request or
claim involved, including the date of service, if applicable, the health

care professional and the claim amount;
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[(2)] (B) The specific reason or reasons for the adverse determination
and a description of the health carrier's standard, if any, that was used

in reaching the denial;

[(3)] (©) Reference to the specific health benefit plan provisions on
which the determination is based;

[(4)] (D) A description of any additional material or information
necessary for the covered person to perfect the benefit request or claim,
including an explanation of why the material or information is

necessary to perfect the request or claim;

[®)] (E) A description of the health carrier's internal grievance
process that includes [(A)] (i) the health carrier's expedited review
procedures, [(B)] (ii) any time limits applicable to such process or
procedures, [(C)] (iii) the contact information for the organizational
unit designated to coordinate the review on behalf of the health carrier,
and [(D)] (iv) a statement that the covered person or, if applicable, the
covered person's authorized representative is entitled, pursuant to the
requirements of the health carrier's internal grievance process, to [(i)]
(I) submit written comments, documents, records and other material
relating to the covered person's benefit request for consideration by the
individual or individuals conducting the review, and [(ii)] (II) receive
from the health carrier, free of charge, [upon request,] reasonable
access to and copies of all documents, records and other information

relevant to the covered person's benefit request;

[(6)] (F) If the adverse determination is based on a health carrier's
internal rule, guideline, protocol or other similar criterion, [(A)] the
specific rule, guideline, protocol or other similar criterion; [, or (B) a
statement that a specific rule, guideline, protocol or other similar
criterion of the health carrier was relied upon to make the adverse
determination and that a copy of such rule, guideline, protocol or other
similar criterion will be provided to the covered person free of charge

upon request, and instructions for requesting such copy;]

[(7)] (G) If the adverse determination is based on medical necessity
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or an experimental or investigational treatment or similar exclusion or
limit, the written statement of the scientific or clinical rationale for the
adverse determination and [(A)] an explanation of the scientific or
clinical rationale used to make the determination that applies the terms
of the health benefit plan to the covered person's medical
circumstances; [, or (B) a statement that an explanation will be
provided to the covered person free of charge upon request, and

instructions for requesting a copy of such explanation;] and

[(8)] (H) A statement explaining the right of the covered person to
contact the commissioner's office or the Office of the Healthcare
Advocate at any time for assistance or, upon completion of the health
carrier's internal grievance process, to file a civil suit in a court of
competent jurisdiction. Such statement shall include the contact
information for said offices.

(2) The health carrier shall include, free of charge, with such notice a

copy of all documents, communications, information, evidence and

rationale regarding the adverse determination, whether or not the

health carrier considered such documents, communications,

information, evidence or rationale in making the adverse

determination.

(f) If the adverse determination is a rescission, the health carrier
shall include with the advance notice of the application for rescission
required to be sent to the covered person, a written statement that

includes:

(1) Clear identification of the alleged fraudulent act, practice or

omission or the intentional misrepresentation of material fact;

(2) An explanation as to why the act, practice or omission was

fraudulent or was an intentional misrepresentation of a material fact;

(3) A disclosure that the covered person or the covered person's
authorized representative may file immediately, without waiting for

the date such advance notice of the proposed rescission ends, a
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grievance with the health carrier to request a review of the adverse
determination to rescind coverage, pursuant to sections 38a-591e and
38a-591f, as amended by this act;

(4) A description of the health carrier's grievance procedures
established under sections 38a-591e and 38a-591f, as amended by this
act, including [,] any time limits applicable to those procedures; and

(5) The date such advance notice of the proposed rescission ends
and the date back to which the coverage will be retroactively
rescinded.

(g) (1) Whenever a health carrier fails to strictly adhere to the
requirements of this section with respect to making utilization review
and benefit determinations of a benefit request or claim, the covered
person shall be deemed to have exhausted the internal grievance
process of such health carrier and may file a request for an external
review in accordance with the provisions of section 38a-591g, as

amended by this act, regardless of whether the health carrier asserts it

substantially complied with the requirements of this section or that

any error it committed was de minimis.

(2) A covered person who has exhausted the internal grievance
process of a health carrier may, in addition to filing a request for an
external review, pursue any available remedies under state or federal
law on the basis that the health carrier failed to provide a reasonable
internal grievance process that would yield a decision on the merits of

the claim.

(h) Notwithstanding subdivision (3) of subsection (c) of section 38a-

591e, as amended by this act, if a covered person or the covered

person's authorized representative files any grievance or requests any

review of an adverse determination or a final adverse determination
pursuant to section 38a-591e, 38a-591f or 38a-591¢, as amended by this

act, relating to the dispensation of a drug prescribed by a licensed

participating provider, the health carrier shall issue immediate

electronic authorization to the covered person's pharmacy for such
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drug for the duration of any such grievance or review. Such

authorization shall include confirmation of the availability of payment

for such supply of such drug.

Sec. 2. Section 38a-591e of the 2012 supplement to the general
statutes is repealed and the following is substituted in lieu thereof
(Effective October 1, 2012):

(@) (1) Each health carrier shall establish and maintain written
procedures for (A) the review of grievances of adverse determinations
that were based, in whole or in part, on medical necessity, (B) the
expedited review of grievances of adverse determinations of urgent
care requests, including concurrent review urgent care requests
involving an admission, availability of care, continued stay or health
care service for a covered person who has received emergency services
but has not been discharged from a facility, and (C) notifying covered
persons or covered persons' authorized representatives of such
adverse determinations.

(2) Each health carrier shall file with the commissioner a copy of
such procedures, including all forms used to process requests, and any

subsequent material modifications to such procedures.

(3) In addition to a copy of such procedures, each health carrier shall
file annually with the commissioner, as part of its annual report
required under subsection (e) of section 38a-591b, a certificate of
compliance stating that the health carrier has established and
maintains grievance procedures for each of its health benefit plans that
are fully compliant with the provisions of sections 38a-591a to 38a-

591m, inclusive, as amended by this act.

(b) (1) A covered person or a covered person's authorized
representative may file a grievance of an adverse determination that
was based, in whole or in part, on medical necessity with the health
carrier not later than one hundred eighty calendar days after the
covered person or the covered person's authorized representative, as

applicable, receives the notice of an adverse determination.
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(2) For prospective or concurrent urgent care requests, a covered
person or a covered person's authorized representative may make a

request for an expedited review orally or in writing.

(c) (1) (A) When conducting a review of an adverse determination
under this section, the health carrier shall ensure that such review is
conducted in a manner to ensure the independence and impartiality of

the individual or individuals involved in making the review decision.

(B) If the adverse determination involves utilization review, the
health carrier shall designate an appropriate clinical peer or peers to
review such adverse determination. Such clinical peer or peers shall

not have been involved in the initial adverse determination.

(C) The individual or individuals conducting a review under this
section shall take into consideration all comments, documents, records
and other information relevant to the covered person's benefit request
that is the subject of the adverse determination under review, that are
submitted by the covered person or the covered person's authorized
representative, regardless of whether such information was submitted

or considered in making the initial adverse determination.

(D) Prior to issuing a decision, the health carrier shall provide free

of charge, by facsimile, electronic means or any other expeditious

method available, to the covered person or the covered person's

authorized representative, as applicable, any new or additional

documents, communications, information and evidence relied upon
and any new or additional scientific or clinical rationale used by the
health carrier in connection with the grievance. Such documents,

communications, information, evidence and rationale shall be

provided sufficiently in advance of the date the health carrier is
required to issue a decision to permit the covered person or the
covered person's authorized representative, as applicable, a reasonable

opportunity to respond prior to such date.

(2) If the review under subdivision (1) of this subsection is an

expedited review, all necessary information, including the health
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carrier's decision, shall be transmitted between the health carrier and
the covered person or the covered person's authorized representative,
as applicable, by telephone, facsimile, electronic means or any other
expeditious method available.

(3) If the review under subdivision (1) of this subsection is an
expedited review of a grievance involving an adverse determination of
a concurrent review urgent care request, the treatment shall be
continued without liability to the covered person until the covered
person has been notified of the review decision.

(d) (1) The health carrier shall notify the covered person and, if
applicable, the covered person's authorized representative, in writing
or by electronic means, of its decision within a reasonable period of
time appropriate to the covered person's medical condition, but not
later than:

(A) For prospective review and concurrent review requests, thirty
calendar days after the health carrier receives the grievance;

(B) For retrospective review requests, sixty calendar days after the
health carrier receives the grievance; and

(C) For expedited review requests, seventy-two hours after the

health carrier receives the grievance.

(2) The time periods set forth in subdivision (1) of this subsection
shall apply regardless of whether all of the information necessary to
make a decision accompanies the filing.

(e) (1) The notice required under subsection (d) of this section shall
set forth, in a manner calculated to be understood by the covered

person or the covered person's authorized representative:

[(1)] (A) The titles and qualifying credentials of the individual or
individuals participating in the review process;

[(2)] (B) Information sufficient to identify the claim involved with

sSB410 / File No. 283 10
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respect to the grievance, including the date of service, if applicable, the

health care professional and the claim amount;

[B)] (€) A statement of such individual's or individuals'
understanding of the covered person's grievance;

[(4)] (D) The individual's or individuals' decision in clear terms and
the health benefit plan contract basis or scientific or clinical rationale
for such decision in sufficient detail for the covered person to respond

further to the health carrier's position;

[(5)] (E) Reference to the evidence or documentation used as the

basis for the decision;
[(6)] (F) For a decision that upholds the adverse determination:

[(A)] (i) The specific reason or reasons for the final adverse
determination, including the denial code and its corresponding
meaning, as well as a description of the health carrier's standard, if

any, that was used in reaching the denial;

[(B)] (ii) Reference to the specific health benefit plan provisions on
which the decision is based;

[(C) A statement that the covered person may receive from the
health carrier, free of charge and upon request, reasonable access to
and copies of, all documents, records and other information relevant to

the adverse determination under review;]

[(D)] (iii) If the final adverse determination is based on a health
carrier's internal rule, guideline, protocol or other similar criterion, [(i)]
the specific rule, guideline, protocol or other similar criterion; [, or (ii) a
statement that a specific rule, guideline, protocol or other similar
criterion of the health carrier was relied upon to make the final adverse
determination and that a copy of such rule, guideline, protocol or other
similar criterion will be provided to the covered person free of charge

upon request and instructions for requesting such copy;]

sSB410 / File No. 283 11
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[(E)] (iv) If the final adverse determination is based on medical
necessity or an experimental or investigational treatment or similar
exclusion or limit, the written statement of the scientific or clinical
rationale for the final adverse determination and [(i)] an explanation of
the scientific or clinical rationale used to make the determination that
applies the terms of the health benefit plan to the covered person's

medical circumstances, including citations to any medical journal

articles or scientific or clinical evidence relied upon; [or (ii) a statement
that an explanation will be provided to the covered person free of
charge upon request and instructions for requesting a copy of such

explanation;]

[(F)] (v) A statement describing the procedures for obtaining an
external review of the final adverse determination;

[(7)] (G) If applicable, the following statement: "You and your plan
may have other voluntary alternative dispute resolution options such
as mediation. One way to find out what may be available is to contact

your state Insurance Commissioner."; and

[(8)] (H) A statement disclosing the covered person's right to contact
the commissioner's office or the Office of the Healthcare Advocate at
any time. Such disclosure shall include the contact information for said
offices.

(2) For a decision that upholds the adverse determination, the health

carrier shall include, free of charge, with such notice copies of all

documents, communications, information, evidence and rationale

regarding the adverse determination, whether or not the individual or

individuals conducting a review under this section considered such

documents, communications, information, evidence or rationale in

making the final adverse determination, that were not provided to the

covered person or the covered person's authorized representative

pursuant to subdivision (2) of subsection (e) of section 38a-591d, as

amended by this act, or subparagraph (D) of subdivision (1) of

subsection (c) of this section. The health carrier shall not be required to

include the comments, documents, records or other information

sSB410 / File No. 283 12



357
358
359

360
361
362
363
364
365
366
367

368
369
370
371
372
373

374
375
376

377
378
379
380
381

382
383
384
385
386
387

sSB410 File No. 283

submitted by the covered person or the covered person's authorized

representative pursuant to subparagraph (C) of subdivision (1) of

subsection (c) of this section.

(f) (1) Whenever a health carrier fails to strictly adhere to the
requirements of this section with respect to receiving and resolving
grievances involving an adverse determination, the covered person
shall be deemed to have exhausted the internal grievance process of
such health carrier and may file a request for an external review,
regardless of whether the health carrier asserts that it substantially
complied with the requirements of this section, or that any error it

committed was de minimis.

(2) A covered person who has exhausted the internal grievance
process of a health carrier may, in addition to filing a request for an
external review, pursue any available remedies under state or federal
law on the basis that the health carrier failed to provide a reasonable
internal grievance process that would yield a decision on the merits of

the claim.

Sec. 3. Section 38a-591f of the 2012 supplement to the general
statutes is repealed and the following is substituted in lieu thereof
(Effective October 1, 2012):

(@) Each health carrier shall establish and maintain written
procedures (1) for the review of grievances of adverse determinations
that were not based on medical necessity, and (2) notifying covered
persons or covered persons' authorized representatives of such
adverse determinations.

(b) (1) A covered person or the covered person's authorized
representative may file a grievance of an adverse determination that
was not based on medical necessity with the health carrier not later
than one hundred eighty calendar days after the covered person or the
covered person's representative, as applicable, receives the notice of an

adverse determination.
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(2) The health carrier shall notify the covered person and, if
applicable, the covered person's authorized representative not later
than three business days after the health carrier receives a grievance
that the covered person or the covered person's authorized
representative, as applicable, is entitled to submit written material to
the health carrier to be considered when conducting a review of the

grievance.

(3) (A) Upon receipt of a grievance, a health carrier shall designate

an individual or individuals to conduct a review of the grievance.

(B) The health carrier shall not designate the same individual or
individuals who denied the claim or handled the matter that is the

subject of the grievance to conduct the review of the grievance.

(C) The health carrier shall provide the covered person and, if
applicable, the covered person's authorized representative with the
name, address and telephone number of the individual or the
organizational unit designated to coordinate the review on behalf of

the health carrier.

(c) (1) The health carrier shall notify the covered person and, if
applicable, the covered person's authorized representative in writing,
of its decision not later than twenty business days after the health

carrier received the grievance.

(2) If the health carrier is unable to comply with the time period
specified in subdivision (1) of this subsection due to circumstances
beyond the health carrier's control, the time period may be extended
by the health carrier for up to ten business days, provided that on or
before the twentieth business day after the health carrier received the
grievance, the health carrier provides written notice to the covered
person and, if applicable, the covered person's authorized

representative of the extension and the reasons for the delay.

(d) (1) The written decision issued pursuant to subsection (c) of this

section shall contain:
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[(1)] (A) The titles and qualifying credentials of the individual or

individuals participating in the review process;

[2)] (B) A statement of such individual's or individuals'
understanding of the covered person's grievance;

[(3)] (€) The individual's or individuals' decision in clear terms and
the health benefit plan contract basis for such decision in sufficient
detail for the covered person to respond further to the health carrier's

position; and

[(4)] (D) Reference to the evidence or documentation used as the

basis for the decision.

(2) For a decision that upholds the adverse determination, the health

carrier shall include, free of charge, with such notice copies of all

documents, communications, information and evidence regarding the

adverse determination, whether or not the individual or individuals

conducting a review under this section considered such documents,

communications, information or evidence in making the final adverse

determination, that were not provided to the covered person or the

covered person's authorized representative pursuant to subdivision (2)

of subsection (e) of section 38a-591d, as amended by this act.

Sec. 4. Section 38a-591g of the 2012 supplement to the general
statutes is repealed and the following is substituted in lieu thereof
(Effective October 1, 2012):

(@) (1) A covered person or a covered person's authorized
representative may file a request for an external review or an
expedited external review of an adverse determination or a final
adverse determination in accordance with the provisions of this
section. All requests for external review or expedited external review
shall be made in writing to the commissioner. The commissioner may

prescribe the form and content of such requests.

(2) (A) All requests for external review or expedited external review

shall be accompanied by a filing fee of twenty-five dollars, except that

sSB410 / File No. 283 15




450
451
452
453
454
455
456
457

458
459
460
461
462
463

464
465
466
467

468
469
470
471
472
473
474
475
476
477
478

479
480

481

sSB410 File No. 283

no covered person or covered person's authorized representative shall
pay more than seventy-five dollars in a calendar year for such covered
person. Any filing fee paid by a covered person's authorized
representative shall be deemed to have been paid by the covered
person. If the commissioner finds that the covered person is indigent
or unable to pay the filing fee, the commissioner shall waive such fee.
Any such fees shall be deposited in the Insurance Fund established
under section 38a-52a.

(B) The commissioner shall refund any paid filing fee to the covered
person or the covered person's authorized representative, as
applicable, or the health care professional if the adverse determination
or the final adverse determination that is the subject of the external
review request or expedited external review request is reversed or

revised.

(3) The health carrier that issued the adverse determination or the
final adverse determination that is the subject of the external review
request or the expedited external review request shall pay the

independent review organization for the cost of conducting the review.

(4) An external review decision, whether such review is a standard
external review or an expedited external review, shall be binding on
the health carrier or a self-insured governmental plan and the covered
person, except to the extent such health carrier or covered person has
other remedies available under federal or state law. A covered person
or a covered person's authorized representative shall not file a
subsequent request for an external review or an expedited external
review that involves the same adverse determination or final adverse
determination for which the covered person or the covered person's
authorized representative already received an external review decision

or an expedited external review decision.

(5) Each health carrier shall maintain written records of external

reviews as set forth in section 38a-591h.

(6) Each independent review organization shall maintain written
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records as set forth in subsection (e) of section 38a-591m.

(b) (1) Except as otherwise provided under subdivision (2) of this
subsection or subsection (d) of this section, a covered person or a
covered person's authorized representative shall not file a request for
an external review or an expedited external review until the covered
person or the covered person's authorized representative has

exhausted the health carrier's internal grievance process.

(2) A health carrier may waive its internal grievance process and the
requirement for a covered person to exhaust such process prior to

filing a request for an external review or an expedited external review.

(c) (1) At the same time a health carrier sends to a covered person or
a covered person's authorized representative a written notice of an
adverse determination or a final adverse determination issued by the
health carrier, the health carrier shall include a written disclosure to
the covered person and, if applicable, the covered person's authorized
representative of the covered person's right to request an external

review.
(2) The written notice shall include:

(A) The following statement or a statement in substantially similar
language: "We have denied your request for benefit approval for a
health care service or course of treatment. You may have the right to
have our decision reviewed by health care professionals who have no
association with us by submitting a request for external review to the
office of the Insurance Commissioner, if our decision involved making
a judgment as to the medical necessity, appropriateness, health care
setting, level of care or effectiveness of the health care service or

treatment you requested.";

(B) For a notice related to an adverse determination, a statement

informing the covered person that:

(i) If the covered person has a medical condition for which the time

period for completion of an expedited internal review of a grievance
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involving an adverse determination would seriously jeopardize the life
or health of the covered person or would jeopardize the covered
person's ability to regain maximum function, the covered person or the
covered person's authorized representative may (I) file a request for an
expedited external review, or (Il) file a request for an expedited
external review if the adverse determination involves a denial of
coverage based on a determination that the recommended or
requested health care service or treatment is experimental or
investigational and the covered person's treating health care
professional certifies in writing that such recommended or requested
health care service or treatment would be significantly less effective if

not promptly initiated; and

(ii) Such request for expedited external review may be filed at the
same time the covered person or the covered person's authorized
representative files a request for an expedited internal review of a
grievance involving an adverse determination, except that the
independent review organization assigned to conduct the expedited
external review shall determine whether the covered person shall be
required to complete the expedited internal review of the grievance

prior to conducting the expedited external review;

(C) For a notice related to a final adverse determination, a statement

informing the covered person that:

(i) If the covered person has a medical condition for which the time
period for completion of an external review would seriously
jeopardize the life or health of the covered person or would jeopardize
the covered person's ability to regain maximum function, the covered
person or the covered person's authorized representative may file a

request for an expedited external review; or

(ii) If the final adverse determination concerns (I) an admission,
availability of care, continued stay or health care service for which the
covered person received emergency services but has not been
discharged from a facility, the covered person or the covered person's

authorized representative may file a request for an expedited external
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review, or (II) a denial of coverage based on a determination that the
recommended or requested health care service or treatment is
experimental or investigational and the covered person's treating
health care professional certifies in writing that such recommended or
requested health care service or treatment would be significantly less
effective if not promptly initiated, the covered person or the covered
person's authorized representative may file a request for an expedited

external review;

(D) (i) A copy of the description of both the standard and expedited
external review procedures the health carrier is required to provide,
highlighting the provisions in the external review procedures that give
the covered person or the covered person's authorized representative
the opportunity to submit additional information and including any
forms used to process an external review or an expedited external

review;

(ii) As part of any forms provided under subparagraph (D)(i) of this
subdivision, an authorization form or other document approved by the
commissioner that complies with the requirements of 45 CFR 164.508,
as amended from time to time, by which the covered person shall
authorize the health carrier and the covered person's treating health
care professional to release, transfer or otherwise divulge, in
accordance with sections 38a-975 to 38a-999a, inclusive, the covered
person's protected health information including medical records for
purposes of conducting an external review or an expedited external

review.

(d) (1) A covered person or a covered person's authorized
representative may file a request for an expedited external review of an
adverse determination or a final adverse determination with the
commissioner, except that an expedited external review shall not be
provided for a retrospective review request of an adverse

determination or a final adverse determination.

(2) Such request may be filed at the time the covered person

receives:
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(A) An adverse determination, if:

(i) (I) The covered person has a medical condition for which the time
period for completion of an expedited internal review of the adverse
determination would seriously jeopardize the life or health of the
covered person or would jeopardize the covered person's ability to

regain maximum function; or

(II) The denial of coverage is based on a determination that the
recommended or requested health care service or treatment is
experimental or investigational and the covered person's treating
health care professional certifies in writing that such recommended or
requested health care service or treatment would be significantly less

effective if not promptly initiated; and

(i) The covered person or the covered person's authorized
representative has filed a request for an expedited internal review of

the adverse determination; or
(B) A final adverse determination if:

(i) The covered person has a medical condition where the time
period for completion of a standard external review would seriously
jeopardize the life or health of the covered person or would jeopardize

the covered person's ability to regain maximum function;

(i) The final adverse determination concerns an admission,
availability of care, continued stay or health care service for which the
covered person received emergency services but has not been

discharged from a facility; or

(iii) The denial of coverage is based on a determination that the
recommended or requested health care service or treatment is
experimental or investigational and the covered person's treating
health care professional certifies in writing that such recommended or
requested health care service or treatment would be significantly less

effective if not promptly initiated.
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(3) Such covered person or covered person's authorized
representative shall not be required to file a request for an external
review prior to, or at the same time as, the filing of a request for an
expedited external review and shall not be precluded from filing a
request for an external review, within the time periods set forth in
subsection (e) of this section, if the request for an expedited external

review is determined to be ineligible for such review.

(e) (1) Not later than one hundred twenty calendar days after a
covered person or a covered person's authorized representative
receives a notice of an adverse determination or a final adverse
determination, the covered person or the covered person's authorized
representative may file a request for an external review or an
expedited external review with the commissioner in accordance with
this section.

(2) Not later than one business day after the commissioner receives
a request that is complete, the commissioner shall send a copy of such
request to the health carrier that issued the adverse determination or

the final adverse determination that is the subject of the request.

(3) Not later than [(A)] five business days after the health carrier
receives the copy of an external review request [,] or [(B)] one calendar
day after the health carrier receives the copy of an expedited external
review request, from the commissioner, the health carrier shall

complete a preliminary review of the request to determine whether:

(A) The individual is or was a covered person under the health
benefit plan at the time the health care service was requested or, in the
case of an external review of a retrospective review request, was a
covered person in the health benefit plan at the time the health care

service was provided;

(B) The health care service that is the subject of the adverse
determination or the final adverse determination is a covered service
under the covered person's health benefit plan but for the health
carrier's determination that the health care service is not covered
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because it does not meet the health carrier's requirements for medical
necessity, appropriateness, health care setting, level of care or

effectiveness;

(C) If the health care service or treatment is experimental or

investigational:

(i) Is a covered benefit under the covered person's health benefit
plan but for the health carrier's determination that the service or
treatment is experimental or investigational for a particular medical

condition;

(ii) Is not explicitly listed as an excluded benefit under the covered

person's health benefit plan;

(iii) The covered person's treating health care professional has

certified that one of the following situations is applicable:

(I) Standard health care services or treatments have not been

effective in improving the medical condition of the covered person;

(II) Standard health care services or treatments are not medically

appropriate for the covered person; or

(IIT) There is no available standard health care service or treatment
covered by the health carrier that is more beneficial than the

recommended or requested health care service or treatment; and
(iv) The covered person's treating health care professional:

(I) Has recommended a health care service or treatment that the
health care professional certifies, in writing, is likely to be more
beneficial to the covered person, in the health care professional's
opinion, than any available standard health care services or treatments;

or

(I) Is a licensed, board certified or board eligible health care
professional qualified to practice in the area of medicine appropriate to
treat the covered person's condition and has certified in writing that
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scientifically valid studies using accepted protocols demonstrate that
the health care service or treatment requested by the covered person
that is the subject of the adverse determination or the final adverse
determination is likely to be more beneficial to the covered person than

any available standard health care services or treatments;

(D) The covered person has exhausted the health carrier's internal
grievance process or the covered person or the covered person's
authorized representative has filed a request for an expedited external

review as provided under subsection (d) of this section; and

(E) The covered person has provided all the information and forms
required to process an external review or an expedited external review,
including an authorization form as set forth in subparagraph (D)(ii) of

subdivision (2) of subsection (c) of this section.

(4) (A) Not later than (i) one business day after the preliminary
review of an external review request, or (ii) the day the preliminary
review of an expedited external review request is completed, the
health carrier shall notify the commissioner, the covered person and, if
applicable, the covered person's authorized representative in writing
whether the request for an external review or an expedited external
review is complete and eligible for such review. The commissioner
may specify the form for the health carrier's notice of initial
determination under this subdivision and any supporting information

required to be included in the notice.
(B) If the request:

(i) Is not complete, the health carrier shall notify the commissioner
and the covered person and, if applicable, the covered person's
authorized representative in writing and include in the notice what

information or materials are needed to perfect the request; or

(ii) Is not eligible for external review or expedited external review,
the health carrier shall notify the commissioner, the covered person

and, if applicable, the covered person's authorized representative in
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writing and include in the notice the reasons for its ineligibility.

(C) The notice of initial determination shall include a statement
informing the covered person and, if applicable, the covered person's
authorized representative that a health carrier's initial determination
that the request for an external review or an expedited external review

is ineligible for review may be appealed to the commissioner.

(D) Notwithstanding a health carrier's initial determination that a
request for an external review or an expedited external review is
ineligible for review, the commissioner may determine, pursuant to
the terms of the covered person's health benefit plan, that such request
is eligible for such review and assign an independent review
organization to conduct such review. Any such review shall be

conducted in accordance with this section.

(f) (1) Whenever the commissioner is notified pursuant to
subparagraph (A) of subdivision (4) of subsection (e) of this section
that a request is eligible for external review or expedited external
review, the commissioner shall, not later than [(A)] one business day
after receiving such notice for an external review [,] or [(B)] one
calendar day after receiving such notice for an expedited external

review:

[(i)] (A) Assign an independent review organization from the list of
approved independent review organizations compiled and maintained
by the commissioner pursuant to section 38a-591/ to conduct the
review and notify the health carrier of the name of the assigned
independent review organization. Such assignment shall be done on a
random basis among those approved independent review
organizations qualified to conduct the particular review based on the
nature of the health care service that is the subject of the adverse
determination or the final adverse determination and other
circumstances, including conflict of interest concerns as set forth in

section 38a-591m; and

[(i1)] (B) Notify the covered person and, if applicable, the covered
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person's authorized representative in writing of the request's eligibility
and acceptance for external review or expedited external review. For
an external review, the commissioner shall include in such notice [(I)]
(i) a statement that the covered person or the covered person's
authorized representative may submit, not later than five business
days after the covered person or the covered person's authorized
representative, as applicable, received such notice, additional
information in writing to the assigned independent review
organization that such organization shall consider when conducting
the external review, and [(II)] (ii) where and how such additional
information is to be submitted. If additional information is submitted
later than five business days after the covered person or the covered
person's authorized representative, as applicable, received such notice,
the independent review organization may, but shall not be required to,

accept and consider such additional information.

(2) Not later than [(A)] five business days for an external review [,]
or [(B)] one calendar day for an expedited external review, after the
health carrier receives notice of the name of the assigned independent
review organization from the commissioner, the health carrier or its
designee utilization review company shall provide to the assigned
independent review organization the documents and any information
such health carrier or utilization review company considered in

making the adverse determination or the final adverse determination.

(3) The failure of the health carrier or its designee utilization review
company to provide the documents and information within the time
specified in subdivision (2) of this subsection shall not delay the

conducting of the review.

(4) [@)] (A) If the health carrier or its designee utilization review
company fails to provide the documents and information within the
time period specified in subdivision (2) of this subsection, the
independent review organization may terminate the review and make
a decision to reverse the adverse determination or the final adverse

determination.
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[(ii)] (B) Not later than one business day after terminating the
review and making the decision to reverse the adverse determination
or the final adverse determination, the independent review
organization shall notify the commissioner, the health carrier, the
covered person and, if applicable, the covered person's authorized

representative in writing of such decision.

(g) (1) The assigned independent review organization shall review
all the information and documents received pursuant to subsection (f)
of this section. In reaching a decision, the independent review
organization shall not be bound by any decisions or conclusions

reached during the health carrier's utilization review process.

(2) Not later than one business day after receiving any information
submitted by the covered person or the covered person's authorized
representative pursuant to subparagraph (B) of subdivision (1) of
subsection (f) of this section, the independent review organization
shall forward such information to the health carrier.

(3) (A) Upon the receipt of any information forwarded pursuant to
subdivision (2) of this subsection, the health carrier may reconsider its
adverse determination or the final adverse determination that is the
subject of the review. Such reconsideration shall not delay or terminate
the review.

(B) The independent review organization shall terminate the review
if the health carrier decides, upon completion of its reconsideration
and notice to such organization as provided in subparagraph (C) of
this subdivision, to reverse its adverse determination or its final
adverse determination and provide coverage or payment for the health
care service or treatment that is the subject of the adverse
determination or the final adverse determination.

(C) Not later than one business day after making the decision to
reverse its adverse determination or its final adverse determination,
the health carrier shall notify the commissioner, the assigned

independent review organization, the covered person and, if
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applicable, the covered person's authorized representative in writing

of such decision.

(h) In addition to the documents and information received pursuant
to subsection (f) of this section, the independent review organization
shall consider, to the extent the documents or information are available
and the independent review organization considers them appropriate,
the following in reaching a decision:

(1) The covered person's medical records;
(2) The attending health care professional's recommendation;

(3) Consulting reports from appropriate health care professionals
and other documents submitted by the health carrier, the covered
person, the covered person's authorized representative or the covered

person's treating health care professional;

(4) The terms of coverage under the covered person's health benefit
plan to ensure that the independent review organization's decision is
not contrary to the terms of coverage under such health benefit plan;

(5) The most appropriate practice guidelines, which shall include
applicable evidence-based standards and may include any other
practice guidelines developed by the federal government, national or

professional medical societies, medical boards or medical associations;

(6) Any applicable clinical review criteria developed and used by

the health carrier or its designee utilization review company; and

(7) The opinion or opinions of the independent review
organization's clinical peer or peers who conducted the review after
considering subdivisions (1) to (6), inclusive, of this subsection.

(i) (1) The independent review organization shall notify the
commissioner, the health carrier, the covered person and, if applicable,
the covered person's authorized representative in writing of its

decision to uphold, reverse or revise the adverse determination or the
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final adverse determination, not later than:

(A) For external reviews, forty-five calendar days after such
organization receives the assignment from the commissioner to

conduct such review;

(B) For external reviews involving a determination that the
recommended or requested health care service or treatment is
experimental or investigational, twenty calendar days after such
organization receives the assignment from the commissioner to

conduct such review;

(C) For expedited external reviews, as expeditiously as the covered
person's medical condition requires, but not later than seventy-two
hours after such organization receives the assignment from the

commissioner to conduct such review; and

(D) For expedited external reviews involving a determination that
the recommended or requested health care service or treatment is
experimental or investigational, as expeditiously as the covered
person's medical condition requires, but not later than five calendar
days after such organization receives the assignment from the

commissioner to conduct such review.
(2) Such notice shall include:

(A) A general description of the reason for the request for the

review;

(B) The date the independent review organization received the

assignment from the commissioner to conduct the review;
(C) The date the review was conducted;
(D) The date the organization made its decision;

(E) The principal reason or reasons for its decision, including what
applicable evidence-based standards, if any, were used as a basis for its
decision;
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(F) The rationale for the organization's decision;

(G) (i) Reference to the evidence or documentation, including any
evidence-based standards, considered by the organization in reaching

its decision, and (ii) for a decision that upholds the adverse

determination or the final adverse determination, copies of all

evidence or documentation, free of charge, including any evidence-

based standards, regarding the adverse determination or the final

adverse determination, whether or not the organization considered

such evidence or documentation in reaching its decision; and

(H) For a review involving a determination that the recommended
or requested health care service or treatment is experimental or

investigational:
(i) A description of the covered person's medical condition;

(ii) A description of the indicators relevant to determining whether
there is sufficient evidence to demonstrate that (I) the recommended or
requested health care service or treatment is likely to be more
beneficial to the covered person than any available standard health
care services or treatments, and (II) the adverse risks of the
recommended or requested health care service or treatment would not
be substantially increased over those of available standard health care

services or treatments;

(iii) (I) A description and analysis of any medical or scientific

evidence considered in reaching the opinion, and (II) for a decision

that upholds the adverse determination or the final adverse

determination, copies of all medical or scientific evidence, free of

charge, the organization considered in reaching its decision;

(iv) (I) A description and analysis of any evidence-based standard,

and (II) for a decision that upholds the adverse determination or the

final adverse determination, copies of all evidence-based standards,

free of charge, the organization considered in reaching its decision; and

(v) Information on whether the clinical peer's rationale for the
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opinion is based on the documents and information set forth in

subsection (f) of this section.

(3) Upon the receipt of a notice of the independent review
organization's decision to reverse or revise an adverse determination
or a final adverse determination, the health carrier shall immediately
approve the coverage that was the subject of the adverse determination

or the final adverse determination.

This act shall take effect as follows and shall amend the following
sections:

Section 1 October 1, 2012 38a-591d
Sec. 2 October 1, 2012 38a-591e
Sec. 3 October 1, 2012 38a-591f
Sec. 4 October 1, 2012 38a-591¢g

Statement of Legislative Commissioners:
In section 4(f)(4), "(4)(i)" and "(4)(ii)" were changed to "(4)[(1)](A)" and
"(4)[(ii)](B)", respectively, for accuracy.

INS Joint Favorable Subst.-LCO

sSB410 / File No. 283 30



sSB410 File No. 283

The following Fiscal Impact Statement and Bill Analysis are prepared for the benefit of the members
of the General Assembly, solely for purposes of information, summarization and explanation and do
not represent the intent of the General Assembly or either chamber thereof for any purpose. In
general, fiscal impacts are based upon a variety of informational sources, including the analyst’s
professional knowledge. Whenever applicable, agency data is consulted as part of the analysis,

however final products do not necessarily reflect an assessment from any specific department.

—
OFA Fiscal Note

State Impact: None
Municipal Impact: None

Explanation

The bill requires health insurers to automatically provide
individuals with certain information when denying coverage. There is

no state or municipal impact.

The Out Years

State Impact: None

Municipal Impact: None
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OLR Bill Analysis
sSB 410

AN ACT CONCERNING ADVERSE DETERMINATION REVIEWS.

SUMMARY:

This bill requires health insurance carriers to automatically provide,
rather than upon request, certain information to covered persons when
they make an adverse determination (e.g., deny coverage). It expands
the types of the types of information they must provide both in the
initial determination and reviews of this determination.

Under the bill, if a covered person or an authorized representative
files a grievance or requests a review of an adverse or a final adverse
determination, as authorized by existing law, relating to dispensing a
drug prescribed by a licensed participating provider, the carrier must
immediately issue an electronic authorization to the covered person’s
pharmacy for the drug for the duration of the grievance or review. The
authorization must include confirmation of the availability of payment

for the drug supply.
EFFECTIVE DATE: October 1, 2012

ADVERSE DETERMINATIONS
Initial Determination

By law, a health carrier must promptly provide a covered person
and, if applicable, his or her authorized representative with a notice of

an adverse determination. The notice can be in writing or electronic.

The bill requires the health carrier to include with the notice, free of
charge, a copy of all documents, communications, information,
evidence, and rationales regarding the adverse determination, whether

or not the carrier considered them in making its determination.
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The bill makes related changes. For example, under current law, if
the carrier based its determination on an internal rule, guideline,
protocol, or similar criterion, it must provide (1) the criterion or (2) a
statement that a specific criterion was relied upon to make the
determination and the carrier will provide it to the covered person free
of charge upon request, together with instructions for requesting a
copy. The bill eliminates the option of providing the statement.

Internal Reviews

By law, carriers must review adverse determinations at the request
of the covered person. In cases based in whole or part on medical
necessity, before issuing a decision the carrier must provide the
covered person or an authorized representative, free of charge, any
new or additional (1) evidence relied upon and (2) scientific or clinical
rationale the carrier used in connection with the grievance. The bill
additionally requires the carrier to provide any related documents,
communications, or information. It allows the carrier to provide the
information required under current law and the bill by fax, electronic

means, or any other expeditious method available.

By law, the health carrier must notify the covered person and, if
applicable, his or her authorized representative of its decision
following a review of its determination. The requirement applies
whether or not the denial was based on medical necessity. The bill
requires the carrier, when issuing a decision that upholds the adverse
determination, to include with the notice, free of charge, copies of all
documents, communications, information, evidence, and rationale
regarding the adverse determination that were not previously
provided to the covered person or authorized representative. The
requirement applies whether or not the individuals conducting the
review considered them in making the final adverse determination. In
the case of denials based on medical necessity, the health carrier need
not include information the covered person or his or authorized

representative provided.

By law, if the final adverse determination is based on medical
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necessity or an experimental or investigational treatment or similar
exclusion or limit, the notice must include a written statement of the
scientific or clinical rationale for the determination. It must also an
explanation of the scientific or clinical rationale used to make the
determination that shows how the terms of the health benefit plan
apply to the covered person’s medical circumstances. The bill
additionally requires that this information include citations to any

medical journal articles or scientific or clinical evidence relied upon.

External Reviews

By law, a covered person or an authorized representative may file a
request for an external review of an adverse or a final adverse
determination. The independent review organization must notify the
insurance commissioner, the carrier, the covered person and, if
applicable, the authorized representative of its decision to uphold,
reverse, or revise the determination. If the decision upholds the
determination, the bill requires this notice to include copies of all
evidence or documentation regarding the determination, including
any evidence-based standards, regarding the determination, whether

or not the organization considered them in reaching its decision.

If the decision upholds a denial based on a determination that the
requested service or treatment is experimental or investigational, the
bill requires the notice to include copies of all medical or scientific
evidence and evidence-based standards the organization considered in

reaching its decision.

The organization must provide all of this information free of charge.

COMMITTEE ACTION

Insurance and Real Estate Committee

Joint Favorable
Yea 12 Nay 8 (03/20/2012)
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