Law Office of Bruce Matzkin, LLC
email: brucematzkin@sbcglobal.net

1052 Main Street, Suite 14 cell: (203) 605-2784
Branford, CT 06405 fax:  (203) 488-8079
January 2, 2012

Andrew J. McDonald, Esq., General Counsel [andrew.mcdonald@ct.gov]
Office of the Governor

210 Capitol Avenue

Hartford, CT 06106

Sen. Eric D. Coleman, Co-Chair [Eric.Coleman@cga.ct.gov]
Rep. Gerald M. Fox, Co-Chair [Gerald.Fox@cga.ct.gov]

Joint Committee on Judiciary
Room 2500, Legislative Office Building
Hartford, CT 06106

Re:  Judicial Reappointment Issue
Dear Mr. McDonald, Sen. Coleman and Rep. Fox:

- Rarely, if ever, does a judge openly convey the belief that judicial discretion includes the
option to refuse to apply, or even acknowledge, clear, established, controlling law. Judge Daniel
Shaban, who is up for reappointment this spring, has crossed that line dividing the exercise of
discretion and abuse of judicial power. This manner of deciding cases undermines confidence in
the Judiciary, vitiates lawyers’ ability to assess cases based on the law, and thus harms the ability
of litigants lacking financial resources to find lawyers to represent them.

Emailed/mailed” with this letter is Judge Shaban’s Aug. 18, 2011 decision in an insurance
coverage case, the outcome of five years of litigation. Shockingly to the insured and its counsel
(including me), the decision omitted mention of the long-established law governing Conn. courts’
construction of insurance policies, or of several insurance policy provisions we relied on in
litigating for five years. Yet, in a decision just 41 days earlier in another insurance case, R.T.
Vanderbilt (attached), Judge Shaban fully applied the very law (starting at end of p. 4) not
acknowledged in our case. In a 2007 decision, Pister (attached), Judge Shaban recognized (p. 4,
left) that an insurance policy “must be viewed in its entirety”, a principle he ignored in our case.

The omitted legal standard was cited in the very first paragraph of the insured’s brief (see
attached), the product of five years’ effort. Judge Shaban also failed to acknowledge cited Conn.
Supreme Court precedent and other caselaw, a statute, and a specific policy section, all relevant to
a dispositive issue decided he against the insured (see decision p. 17-19; brief p. 19-24).!

* Mailed copies of this letter enclose only first & cited pages of referenced documents.

! A Motion to Reargue citing Pister and R.T. Vanderbilt was filed urging Judge Shaban to apply the law to
the overlooked policy sections; also cited was a July 2011 App. Ct. decision, Ed Constr. Co. v. CNA Ins.,
130 Conn. App. 391, reiterating that “It is axiomatic that a contract of insurance must be viewed in its
entirety . . . [Ambiguities] must be construed in favor of the insured[.}” Judge Shaban denied reargument
without hearing or written decision, or acknowledgment of any authority including his own prior decisions.
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As background, the case was initiated in March 2007, and involved whether a title insurer
owed the insured $200,000+ for tax liens the insurer failed to discover in a title search. In March
of 2008 I replaced the insured’s prior counsel, relying on (a) the law for construction of insurance
policies, (b) specific insurance policy provisions, and (c) a September 17, 2008 trial date. One
week before that date, a judge postponed trial to July 2009 to accommodate insurer’s counsel’s
sudden request to conduct discovery. After further costly trial preparation including our hiring an
expert witness, in March 2009 without advance notice the case was transferred to the Complex
Litigation Docket, indefinitely postponing trial again.’ The case was not tried until 201 1, before
which the insured’s owner, its main witness, passed away, and its expert witness became
unavailable due to illness. Unable to advance a planned housing development in Bristol after
years in court, the insured lost its property to foreclosure (and Bristol lost jobs and housing).

For our perseverance, Judge Shaban’s decision did not even acknowledge the basic law
governing Connecticut courts’ construction of insurance policies... although other litigants
received the benefit of Judge Shaban’s application of this law a month earlier (R.T. Vanderbilt).
A Motion to Reargue urging application of the law and construction of the overlooked policy
provisions, prepared and filed at great additional expense by two highly respected law firms
specially-retained, was summarily denied by Judge Shaban without hearing or written decision.

Although you should certainly inquire as to Judge Shaban’s reason, if any, for refusing to
apply the law, that is separate from the issue I raise: A Jjudge must apply the law, and the failure
to do so has the same effects regardless of any reason why. Years of effort and expense are
wasted; litigants may not have the resources to pursue appeal; the ability of litigants to find
lawyers is diminished; and the public’s and legal profession’s confidence in the Judiciary is
undermined. The right of appeal cannot guarantee a litigant’s ability to afford one or to find
counsel willing to represent them, and certainly does not justify a trial Jjudge’s refusal to apply the
law and fairly consider a party’s arguments and authorities, as oath and conduct rules require.’

At the recent CBA “Judicial Independence” symposium, Representative Fox said, “When
I question a judge [up for reappointment], I’m not looking so much at the actual decision that they
made as much as I'm looking at the way they go about making their decisions. . . . Has this
person looked at the law, can they explain their decision in a manner that is justified? ... What I
do get into is the decision making process . . . and how you go about your fact finding and
applying the law.” Mr. McDonald said, “The process is extraordinarily important. ... [HJow
justice is done is just as important in many respects as how justice is perceived. ... [T]he process
by which [an outcome] is reached instills confidence in the branch of government.” Former
Conn. Supreme Court Justice Katz stated most succinctly, “[Judges up for reappointment]
shouldn’t be penalized for a decision, but that’s different from the deliberative process.”

? The transfer notice did not include an opportunity to object, although 20 other randomly-researched CLD
notices by the same Chief Admin. Judge all included a 15-day objection period. See attached examples.
So many unique occurrences in this case, all disproportionately prejudicial to the insured, should raise
troubling questions for the Judiciary Committee.

* The oath, the same taken by the Governor, Senators and Rep’s, requires a judge to “faithfully discharge,
according to law, the duties of the office of .... to the best of your abilities[.]” Jud. Conduct Rule 2.2 states,
“A judge shall . . . apply the law, and shall perform all duties of judicial office fairly and impartially.”
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This situation presents a timely and compelling opportunity to fulfill the Executive and
Legislative branches’ function of checks and balances on the Judicial branch, by reinforcing the
most fundamental principle of judging: Applying the law is not a choice. .. judges must apply the
law in all cases, indiscriminately. Adherence to this principle is necessary in order for the
Judicial to effectively fulfill its function as a co-equal branch of government. As Conn. Supreme
Court Justice Zarella stated at the CBA symposium, “There’s got to be some substance to what
the re-nomination process is all about, and some review. It’s in our Constitution.”

If there is no meaningful response to this during Judge Shaban’s reappointment, it will be
tantamount to approving of judges abusing the power of their office to choose at their whim
whether, when, in which cases, and for which parties’ or lawyers’ benefit, or detriment, to follow
the law. The impact, including cases not appealed and cases not filed due to lack of counsel, will
be untold if lawyers cannot depend upon Judges’ application of established law. Litigants deserve
more than to have their disputes decided this way, and lawyers who invest their time for litigants
lacking financial resources, thus ensuring equal access to Justice for those who would otherwise
have no legal redress, deserve more for their diligence, dedication and faith in our Judiciary.

Anyone wishing to discuss this serious matter further, including other pertinent

information about Judge Shaban’s conduct and demeanor not included herein for brevity (and, if
interested, other troubling aspects of this case), may reach me any time at 203-605-2784.

Very truly yours,
Bruce Matzkin

cc: Governor Dannel P. Malloy (by U.S. mail, without attachments)
Members, Joint Committee on Judiciary (by individual emails and U.S. mail)
Hon. Barbara M. Quinn, Chief Court Administrator
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DOCKET NO. X02 UWY CV07 4020477S - SUPERIOR COURT
CHICAGO TITLE INSURANCE CO. :  COMPLEX LITIGATION DOCKET
V. : AT WATERBURY

BRISTOL HEIGHTS ASSOCICATES LLC
and LEWJ. VOLPICELLA
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The plaintiff, Chicago Title Insurance Company (Chicago Title) has hﬁﬁateci this
action seeking a declaratory judgment relative to’ its obﬁg@.ons under a title ‘insur‘ance :
policy issued to the defendant Bristol Heights Associates, LLC (BHA) for real property
located near Damel Road and ngswood Dr. in Bristol, Connecticut (“Property”) The
Operanve comﬁlamt 1s thie May 23, 2007 six count revised complaint (#105) in wh1ch the

'Plaintiff alleges that it is entitled to a declaratory judgment in its favor based upon the
following: applicability of express policy exclusions (first and sec'ond counts); breach of -

‘contract through a failure of BHA. to obtam plaintiff's consent prior to the payment of a

delmquent tax Lien as well its refusal to cooperate in the plamuff’s investigation of a

clalm (tthd and fourth coums) a breach of the 1mphed covenant of good falth and fair

dealmg (ﬁﬁh count) “and oondmonal mdemmﬁcatlon through the defendant Lew J.
Volpicella (Volpicella) (sixth count).
In addition to. 1ts answer, the defendant BHA filed a three count counterclaim
; .,-alleglng breach of conteract, a breach of the covenant of good- faxth and fan‘ dealmg,

well as a vxolanon of the Connecticut Unfmr Trade Practices Act, General Statutes § 42-
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In the third count of jts complaint, the plaintiff seeks a detlaratory judgm;:nt that

BHA’s voluntary payment of the taxes excludes coverage under the Policy. The language
of Paragraph 9 (c) of the Policy is set forth in footnote 4 above, As noted previously, it
was stipulated at trial that BHA did not request or obtain the plaintiff’s consent before
paying the taxes in full The ewdence clearly established that the election of BHA to
make payment was not based upon the fear of losing title to the Property, but rather, to
- conclude a refinance so as to forward its business expectations. This was a voluntary act
and choice on the part of BHA This is partxcularly so in the context of the purpose of the
.Pohcy o quotect the insured’s title from claims adverse to it) when the ev:.dence
established that there was no pending claim of foreclosure against the Property at that
time. Although the debt had beeg pursued by the filing. of the tax Lens against the

Property, and the tax collector had warned of ixapending potential collection actions, at

"""‘Tthe‘ﬁiﬁé"fo"'f'p‘ziym"'e‘"ﬁt"thérc Was 1o evidence tliﬁt""ﬂié"Cit"y‘}iéd“‘jfé't"fé‘féfr“é‘d‘tﬁé‘iﬁﬁttéf‘to
counsel for collection. In fact extensions had been granted by the City to allow BHA and

Chlcago Tide to- address the hens Coupled with BHA’s resistance o cooperating with

Chicago Title’s mveshganon, which compoundcd the very problem BHA complained of
(plamttff’ s lack of speed in timely addressing thé liens), the evxdence is clear that the
payment by BHA was 'doiié voluntarily through its own afﬁnna’ave act and” thhout thc v

. e i, e o T TR O g e

1mpetus of a pendmg Tossoftide; | i R
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Aithough it has been stipulated that BﬂA did not obtain plaintiff’s consent prior
1o making payment, that alone does not excuse the plaintiff from its obligations under the
Policy. There must be a showing that BHA’s actions were prejudicial to the plaintiff,
Taricani v. Nationwide Mutual Insurance Co., 77 Conn App. 139, 148-49, 822 A.2d 341
. (2003) (cltmg detna Cas. & Surety Co. v, Murphy, 206 Conn. 409, 415-16, 538 A. 2d 219
(1988)). By making the payment, BHA did materially prejudlce the plaintiff's ability o
meet its obhgauons under the terms of the Policy. For example, the plaintiff could have
challenged the failure of the City to apply the payments of BHA and/or Volp1ce11a in
accordance with General Statutes § 12-144b. Also, the plaintiff lost the opportunity to
challenge the validity of the liens that were filed by the tax cbliector on the grounds that
| they had not been sent to the owner of record (they had been sent to PB Realty, Inc.
rather than lepicelia) an;I that they failed to properly describe the Property (a single
TelR i patcedrvs. 14 separate lots). The payment also evaporated any abllxty of the plaintiffto
negonate with the City as to the amount due under the liep. Based on the evidence, there
was a real possibility that the City. had made an etror in the description of the Property

and might have conceded to such and adopted the position that the Property should have

been liened &8 & single “parce] thereby reducing the overall tax obligation, ~ Other
challenges may have been available to the plaintiff in addressing the lxens whlch could

have led to the ability to negotiate from a_ pusmon of suengﬂx asto the amouuts due, but

-~

such ability was lost upon payment.
The court fmds that under the circumstances of this case; BHA’s actions breached
the terms of paragraph 9 (c) of the Policy and thereby tenmnated the plamtlﬂ‘s

» e nwem s e, -— ../.-........‘-

t'obhgahons under zt"Brownv Employers’ Remsurance Corp., 206 Conn 668 675 539
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A.2d 138 (1988). Such breach resulted in prejudice to the plaintiffs ability 10 determine
whether coverage applied and to prevent loss or damage to BHA. Plaimtiff is therefore
not liable for any loss or démagc suffered by BHA through such payment. Accordingly,

coverage is excluded under the Policy and judgment shall enter for the plamtlff on the

third count.

. This however, is not “dis]

(a) wlnch states i

e '-'éVant part that Chicago Tiﬂe “s

‘rov1de for the defense of an -

1% See footnotes S and § above.
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Docket No.: UWY-CV-07-4020477-S (X02)

CHICAGO TITLE INSURANCE CO.,

Plaintiff,
SUPERIOR COURT

V8.
J.D. OF WATERBURY
BRISTOL HEIGHTS ASSOCIATES, LLC and
LEW VOLPICELLA, AT WATERBURY

Defendants.

May 16, 2011

BRISTOL HEIGHTS' PROPOSED RULINGS OF LAW

- As each of the parties’ claims is based on the insurance policy’s language,
the law of construction of insurance policies governs the Court’s analysis:

‘Under our iaw, the terms of an insurance policy are to be
construed according to the general rules of contract construction. ...
The determinative question is the intent of the parties, that is, what
coverage the ... [plaintiff] expected to receive and what the
defendant was to provide, as disclosed by the provisions of the
policy.... If the terms of the policy are clear and unambiguous, then

j ‘the language, from which the intention of the parties is to be
" deduced, must be accorded its natural and ordinary meaning....
/ However, [wlhen the words of an insurance contract are, without
/ violence, susceptible of two [equally responsible] interpretations,
/ that which will sustain the claim and cover the loss must, in
preference,_be-adopted.E_(Citations.omitted;“intemal_quotation

marks omitted.) Hertz Corp. v. Federal Ins. Co.. 245 Conn. 374,

\ 381-82, 713 A.2d 820 (1998). [T]his rule of construction favorable
to the insured extends to exclusion clauses.’ (Internal quotation
marks omitted.) Heyriian Associates No: 1 v.iIns."Co: of =~ = -
Pennsylvania, 231 Conn. 756, 770, 653 A.2d 122 (1995).

4
AN
Travelers Ins. Co. v. Namerow, 261 Conn. 784, 796 (2002).

“Under well established rules of construction, any ambiguity in the terms of

....an insurance policy must be construed in favor of the insured becausethe

! Copies of unreported decisions cited herein are provided in an accompanying binder.




insurance company drafted the policy[.]' Enviro Express Inc. v. AlU Ins. Co 279

Conn. 194, 199-200 (2006), quoting Pacific Indemnity Ins. Co. v. Aetna Casualty

/ & Surety Co., 240 Conn. 26, 29-30 (1997). “If the language of the contract is
susceptible to more than one reasonable interpretation, the contract is

N

ambiguous.” Enviro Express, 278 Conn. at 199-200, quoting Cantonbury Heights

Condo. Ass’n., Inc. v. Local Land Development. LLC. 273 Conn. 724, 735 (2005)
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Fifisured claimant” —

2 Chicago Title doe
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- Chicago Title’s ability to challenge the taxes in an action against the Town (which
it did not), this would not affect their subrogation rights against Mr. Volpicella and

thus would not defeat coverage under the policy’s plain language.

1. Payment under protest did not “assume liability” for the taxes. and
thus this claim fails under the plain policy language.

Chicago Title equates Bristol Heights’ payment with it having “voluntarily
assumed liability” for the taxes, ignoring both (a) the fact that Bristol Heights paid -

the taxes under written protest explicitly reserving the right to bring an action for

S :
a refund; and (b) the statute created for this very purpose, Cenn. Gen. Stat. § 121‘} P *Hwi wf<

W
@They can cite no legal authority supporting their assertion that the payment

under protest by Bristol Heights “defeated [Chicago Title’s] ability and right” to
bring an action against the Town to reduce the tax liability; Connecticut law is

"~ clear that any and all legal challenges to the taxes were preserved by virtue of
Bristol Heights paying under protest. Indeed, this claim ignores the very

Connecticut Supreme Court precedent that Ms. Levy herself sent to Atty.

Kuzmak, Seeley v. Town-of Westpart.47 Conn. 294 (1879), which stated, as

£ Condvollin
S »M%/bj

[dA.,

reiterated(in Underwood Typewriter Co. v. Chamberlain, 32 Conn. 199, 102

600; 602—--(Gonn-.——17"9%-1‘4-7)f——‘-We-think-«therefore-that—-the—law—is--so-that—a—man-may
protect his land from a sale, or prevenit a cloud upon his title, by paying the tax

and have his remedy to recover it back if the tax was ilegal and unjust.” -

Connecticut law recognizes the right of a taxpayer to pursue a refund of }

taxes paid in order to prevent seizure of the taxed propertm,

...... )

\NM‘M'

City of New Haven, 78 Conn. 673, 63 A. 123, 124 (1906) (“A payment of mone

upon an illegal or unjust démand, where the party is advised of all the facts, [ié]
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considered involuntary when it is made to-procure the release of the person or
property of the party from detention, or when the other party is armed with
apparent authority.to seize upon either, and the payment is made to prevent it.”)

(internal citations and quotation marks omitted); White v. Town of Vernon, 9

Conn.Supp‘ 524, 1941 WL 1158, at *2 (Conn. Super. 1941) (“The tax payment
here . . . was accompanied by a letter indicating that it was made involuntarily

~ and under protest. The better and more moderri doctririe (which fecognizes
fairness to the government and Justice to the citizen) does not require the
taxpayer to refuse fo pay his tax to test its validity but permits him to make
payment under protest and stich payment is not in contemplation of law
voluntary.”), citing Underwood Typewriter Co. (emphasis in original).

In Pollio v. Somers Planning Commission, 1993 WL 392946 (Conn. Super

19893), the court held that an explicit protest is not necessary if circumstances
show that the payment was not made voluntarily. Id. at *3 {citing Underwood as
“[tlhe lead case on payment under protest and the reclaiming of monies.”).

There are numerous Connecticut cases ynder § 12-119 for /)'efunds of S‘)Lff Wﬂz

taxes paid under protest See, e.q., Fltzsmmons v. Town of Madlson 2006 WL

852147 (Conn. Super.); Baker Residential Ltd. V. Town of Mlddlebugy, 2006 WL

2_954_957 (Conn. Super.). Compare, Services Development Corp v. Town of

. {” ‘Z § "&/5&&4‘:*
Willington, 2003 WL 22480418 (Conn. Super.) (no refund for excessively SO
assessed taxes paid voluntarily); Wadsworth Atheneum V. C:tv of Hartford 1985
WL 806930 at *6-7 (Conn. Super) (taxes paid “madvertently” but not under | }

protest not refundable) Cf., Risdon Corp. v, Hartford Accident & Indemnity, 1994 /
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WL 228642 (Conn. Super.) (insured entered into settlement agreement with EPA
and did not notify insurer until more than a year later; court held that despite
violation of policy’s “voluntary payment” provision insured could rebut prejudice at

trial); Augat v. Liberty Mutual Ins. Co., 571 N.E.2d 357 (Mass. 1991) (insured

voluntarily entered into settlement and consent Jjudgment to assume

environmental cleanup cost and later sought coverage from insurer).”
‘Because Bristol Heights’ payment under protest was not “voluntary” and

did not “settle” or “assume liability” for the taxes as the above-cited caselaw

makes clear, this claim fails under the plain policy language.

VL Loda
2. Chicago Title could have brought a refund action undgr§ 12-119. ; - )SW
Chicag uoht 2 refund action undef § 12:119, ) 6

Ms. Levy was aware of the concept of bringing an action for a refi;lnd,
having faxed Atty. Kuzmak the Seeley decision with a fax cover stating, “Dick:
here’s the case.” She either knew, or willfully ignored, that Bristol Heights had
paid the taxes, never following up with Atty. Conn or calling anyone else,
including the Tax Collector or Atty. Kuzmak, to confirm that the taxes had 'been |

paid. Atty. Tagatac’s April 26,'2006\ letter flatly informed Ms. Levy of the payment

7 Chicago Title, in a brief ordered by Judge Shortali on “voluntary assumption of liability”,
cited Augat in support of their assertion that “a settlement is voluntary if the insured has
the-option-to allow its insurer to-defend a claim but does not do 'so for its own business
reasons” (and will probably so argue in their post-trial brief). Augat rested on the fact
that the insured had settled and entered into a consent judgment before notifying the
insurer. The Augat court stated, “After Augat agreed to a settlement, entered into a
consent judgment, assumed the obligation to pay the entire cost of the cleanup, and in
fact paid a portion of that cost, it was 100 late for the insurer to act to protect its interests.
There was nothing left for the insurer to do but issue a check.” (Emphasis added.) 571
N.E.2d at 361. Bristol Heights did not settle or consent to judgment, but preserved all
defenses to the Town’s tax claim. Chicago.Title had several options other. than “issuing
a check”, and they had further courses of action available if and when they did issue a
check: a refund action vs. the Town, or a subrogation action vs. Mr. Volpicella.
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Tagatac they had been paid (which would have been prior to May 18, 2008, the
date of Atty. Tagatac’s letter which was the last communication between him and
Ms. Levy). Thus, Chicago Title had at least three months from the time they
learned the taxes were paid (although it is more likely that Ms. Levy was aware
as early as January 2006 that payment was going to be made by early March,
and she coﬁid have confirmed much sooner that payment had been made) |
" before the one-year anniversary of Bristol Heights’ first notice of the tax liens,
August 16, during which time they could have brought an action under § 12-1198
By way of attempting to excuse their failure to seek a refund against the
Town under § 12-119, in their Consolidated Objections to Motions for Partial
Summary Judgment dated September 17, 2010 Chicago Title asserted they were
prejudiced as a result of Bristol Heights’ payment because, “Simply stated, the
law favors a citizen resisting paying taxes; it does not favor the recovery of taxes
| improvidently paid.” They cited no legal authority for this assertion, which
- ignores that Bristol Heights’ preserved the right to “resist” the faxes. By paying
under protest the payment was in fact “provident”, slogans notwithstanding.

If Chicago Title were correct, a title insurer may require their insured to

allow a foreclosure to be initiated against the insured’s property in order to

.accommodate the insurer's procedural preference in coL_lrt. If this were the law,

N
® Secti 12—1_1/ajsriqﬁe-year limitation for bringing an action from the time of the _ -
. .challen %g@es§ment.would have been tolled.unti! Bristol Heights first received notice,\\ (:i%nﬁ/b;{ @@»
August 16,2005, and would thus not have expired until August 16, 2006. See Wiele v. [
;‘ S

Board of Assessment Appeals of the City of Bridge ort, 119 Conn. App. 544, 551-53
(2010). See also, Lawrence & Memorial Hos . v. City of New London, 44 Conn. L. Rptr,/
797, 2008 WL.271664, at *3-5 (Conn. Super. Jan, 1 4, 2008).(Peck, J.) {(upholding . .
taxpayer’s right to pursue a refund beyond one year from the challenged assessment
where no notice of the assessment was sent to the taxpayer).
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then title insurance — which is purchased, inter alia, to prevent a foreclosure in

- the event an insured-against lien comes to light as in the present case — would

be illusory. See, e.q., Endruschat v. American Title Ins. Co., 377 So. 2d 738, 742

i
/
.

: o o ' G r{i%(
(Fla. App. 1979) (“[Tlhe Title Company concludes that the bringing of a quiet title g
suit and the cessation of construction was an unnecessary and purely voluntary

act for which it should not be responsible. We cannot agree. ... To hold as the

" Title Company here contends is to require the [insured] to ignore duly recorded:

restrictions and play Russian Roulette with the surrounding property owners to

see whether they will legally enforce the restrictions.”); Summonte v. First ) | ( jﬂ O @g\
American Title Ins. Co., 436 A.2d 110, 115-16 (N.J. Super. 1981) (“If the

company receives notice of a defect which it fails to remove within a reasonable
time, a claim shall be maintainable. Were the policy not to be S0 read the
insureds would be in a very unfortunate position. They would have no right to
pay the judgment voluntarily[] . . . [t]hey could not demand that the company
defend their title: there is no litigation to defend[]] . . . [ajnd they could not require
the company to remove the title defect. . . . The insurance would be illusory[.]").

In sum, as long as Chicago Title’s ability to contest the amount of the tax

liability claimed by the Town was preserved, the policy provision excluding claims

for “liability voluntarily assumed” is inapplicable based on its plain words.

3. Under the policy’s plain language. an rejudice to the ability to
bring an action against the Town would NOT defeat coverage.

[Even if Bristol Heights’ payment somehow harmed Chicagb Title’s ability

£1

to raise substantive legal challenges to the taxes in an action against the Town of L \ &&
Bristol, this still would not defeat coverage under the poliey. Section 13 of the 's?’f\"“( ‘;.U»g a ¢
A (’7 © v 'U&G‘(f/Q
(0

1S
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Conditions and Stipulations provides, “If loss should result from any act of the (?

Lk
insured claimant, as stated above, that act shall not void this policy, but the . \&‘4&/ f7 ,
{1V
[} {
‘Company, in that event, shall be required to pay only that part of any losses ‘/; g )‘5‘%2’“
5\‘ o 4 ¢

insured agaihst by this policy which shall exceed the amount, if any, lost to the
Company by reason of the impairment by the insured claimant of the Company’s

right of subrogation.” (Emphasis added.) Even if Bristol Heights had actually - //
 settled the tax claim with the Town thus precluding an action under § 12-119; this

would not have impaired Chicago Title's right of subrogation against Mr.

Volpicella, and so would not defeat coverage under the plain policy language.

For the foregoing reasons, the Court must find for Bristol Heights on

Chicago Title’s claim that Bristol Heights forfeited coverage pursuant to 9(c).

s8hd Stipulations. As with the pref ofa
'ails because any duty &g;gas”meights to
fed upon Chicago Title's b:ea‘“éﬁ'%/g This claim, like the one

A

based j}gf Bn 9(c), also fails based ongd

%'8¢é:Shah Vi Gover-It, Inig,, %@%n App. at 75; see also; Metropolitan Lije-fis: Co. v.
Aetna Casual Ca# 249 Conn. 36, 59 (1999) (‘IE}ither thae{ﬁ;},awy‘ provides
coverage, in which casedh €

{ plain policy language, because

e denial of coverage breaches the insygeffice contract and
relieves [the policyt;;@r’%%r] of the duty to cooperate, or there is+FA0 duty to cooperate
.because the damége is not [within the scope of the policyj# ,.citing Remington Arms Ge®
v. Liberty Mutéal Ins. Co., 142 F.R.D. 408, 417 (D. pglgf% 992) (applying Conneﬁ;g}gﬁ?"

law). “A ledding treatise that supports such a rediﬁ% explains that ‘upon the iASurer's
antif:i?g;y breach of its duty to indemnify the,if

isured, the insured is freggifrom its
- obliggfions under the cooperation.clause to#fie extent necessary to reg@onably protect

feman, /nsurance

itsel’against the breach.” Id. at 59, 1g#Ng 8 J. Appleman & J. Apa

24




Westlaw,

Not Reported in A.3d, 2011 WL 3278592 (Conn.Super.)

(Cite as: 2011 WL 3278592 (Conn.Super.))

H

Only the Westlaw citation is currently available.

UNPUBLISHED OPINION. CHECK COURT
RULES BEFORE CITING.

Superior Court of Connecticut,
Judicial District of Waterbury.
R.T. VANDERBILT CO., INC.

v.
HARTFORD ACCIDENT & INDEMNITY CO. et
al.

No.XU2UWYCV075007875.
July 8,2011.
-“'—'/

SHABAN, J. -
PROCEDURAL HISTORY AND FACTS

*1 The plaintiff, R.T. Vanderbilt Company, Inc.,
commenced the present declaratory judgment action
against the defendants Hartford Accident & Indem-
nity Company (Hartford), Continenta] Casualty
Company (CNA) and American International Spe-
cialty Lines Insurance Company (AISLIC) on No-
vember 9, 2007. On February 3, 2009, CNA filed a
third-party complaint against several insurance com-
panies that provided excess and/or umbrella coverage
to the plaintiff at all times relevant to the present ac-
tion. The plaintiff in turn requested leave to amend its
complaint in order to bring direct causes of action
against them. These insurers include ML, MecKinley
Insurance Company (Mt.McKinley), Everest Rein-
surance Company (Everest), Westport Insurance
Corporation (Westport), Employers Mutual Casualty
Insurance Company (Employers) and Pacific Em-
ployers Insurance Company (PEIC), and are the same
defendants who have brought the present motions for
summary judgment (the moving defendants). The
court granted the plaintiff's request. for leave to
amend, and the resulting February 1, 2010 complaint

(# 310) was the operative version of the complaint -

when the present motions were filed. The plaintiff

has since filed a subsequent amended complaint,

dated April 1, 2011 (# 909), which is now the opera-
tive complaint in the present action. For the purposes
of the present motions, it is materially identical to the
previously operative version of the complaint,
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The complaint alleges the following relevant
facts. The plaintiff is a corporation engaged in the
sale of various chemical and mineral products, in-
cluding, at all times relevant to the present action,
industrial talc. Hartford and CNA provided the plain-
tiff with primary level liability insurance coverage
from 1956 to 1986. AISLIC provided the plaintiff
with liability insurance coverage from 2003 to 2008.
The plaintiff has been named as the defendant in
hundreds of actions alleging bodily injury caused by
exposure to asbestos, silica and/or talc contained in
products sold by the plaintiff (the underlying ac-
tions). The plaintiff initially brought the present ac-
tion against Hartford, CNA and AISLIC afier Hart-
ford and CNA informed the plaintiff that they would
stop contributing to the plaintiff's defense and liabil-
ity costs and that such costs should be allocated to the
plaintiff and/or AISLIC, even though AISLIC's poli-
cies exclude coverage for asbestos-related bodily
injury actions. The plaintiff has added the excess
and/or umbrella insurers who provided coverage at
all times relevant to the present action, including the
moving defendants, because it has been informed by
Hartford and CNA that its policies with them have
been exhausted or may soon be exhausted. The plain-
tiff therefore now seeks a declaratory judgment that
the excess and/or umbrella insurers may not allocate
any defense or liability costs that they must pay to the
plaintiff or AISLIC.

Mt. McKinley and Everest filed a motion for

“summary judgment (#333), an accompanying memo-

randum of law in support thereof and exhibits on
April 13, 2010. Westport (# 371) and Employers (#
602) filed joinders to Mt. McKinley and Everest's
motion on May 24, 2010 and November 4, 2010,
respectively. These joinders were accompanied by
exhibits. PEIC then filed its own motion for summary
Jjudgment (# 620), accompanied by a memorandum of
law in support thereof and exhibits, on November 12,
2010. The plaintiff then filed pleadings in opposition
to the motions including memoranda of law in sup-
port thereof and exhibits on the following dates: Mt.
McKinley  and Everest's on November 1, 2010 (#
597) which pleading was also directed to Westport;
PEIC's on February 2, 2011 (# 831); and Employers'

~ also on February 2, 2011 (# 832).
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can be no genuine issue of material fact that asbestos,
silica and talc are “contaminants” or “pollutants™ or
that the exposure alleged by the Franklin plaintiff
qualifies as a “discharge, dispersal, release or escape
.. into or upon land, the atmosphere or any water-
course or body of water” that is not “sudden and ac-
cidental.”

*5 In support of their argument that the terms
“contaminant™ and “pollutant” are clear and unambi-
guous in the pollution exclusion context, the moving
defendants direct the court's attention to Heyman
dssociates No. 1 v, Ins. Co. of Lennsylvania, 231
Conn. 756, 653 A.2d 122 (1995). The Heyman court
upheld the grant of the defendant insurers’ motions
for summary judgment in an action where the plain-
tiff sought primary and excess liability coverage for
remediation costs paid pursuant to a leak of fuel oil
from one of the plaintiff's properties into Stamford
Harbor. The ground on which the defendants moved
was that pollution exclusions in the plaintiff's policies-
barred coverage for the incident. The pollution exclu-
sions at issue in Heyman are materially identical to
the pollution exclusions at issue in the present action.
4d. at 771-72, 653 A.2d 122. The court looked to the
natural and ordinary meanings of the terms in the
pollution exclusions and held that they clearly and
unambiguously covered a spill of fuel oil into 2 pub-
lic waterway: “[T]here is no ambiguity in the abso-
lute pollution exclusions as applied to the facts of this
case. Instead, we find that the clear and unambiguous
language of the absolute pollution exclusions in the
plaintiff's policies with the defendants excludes cov-
erage for the fuel oil spill into Stamford Harbor.” Id,
at 779, 653 A.2d 122,

The plaintiff makes the following arguments in
opposition. First, the pollution exclusions do not refer
to asbestos, silica or talc and therefore do not cover
asbestos, silica or talc-related bodily injury actions.
Second, in the alternative, the pollution exclusions
are ambiguous, because the language contained
therein traditionally applies to environmental pollu-
tion, and the underlying actions referenced in the
present matter essentially sound in products liability.
Third, based on the moving defendants' -actions and
representations towards the plaintiff, the court may
conclude that the plaintiff reasonably expected excess
and/or umbrella coverage for the underlying actions
and that the moving defendants have waived their
rights to enforce the pollution exclusions. Finally, it
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argues that the moving defendants cannot meet their
initial burden on summary judgment by relying on
Franklin alone to demonstrate that their pollution
exclusions preclude the present action against them.
Even if the court accepts the moving defendants' ar-
gument that Franklin is representative of all of the
underlying actions, it still must deny the present mo-
tions with respect to the moving defendants whose
pollution exclusions contain “sudden and accidental”
exceptions, because the exposure alleged by the
Franklin plaintiff qualifies as “sudden and acciden-
tal.” The plaintiff makes the additional argument with
respect to PEIC that PEIC's absolute pollution exclu-
sion is inapplicable to the underlying actions, because
PEIC characterized the exclusion as a “seepage pollu-
tion” exclusion on the declarations pages of the plain-
tiff's policies, and none of the underlying actions al-
lege bodily injury due to seepage of asbestos, silica
ortale.

*6 In their reply memoranda, the moving defen-
dants make the following additional arguments. First,
that the court must reject the plaintiff's argument that
the pollution exclusion language is ambiguous, be-
cause the argument relies upon extrinsic evidence,
which violates the “natural and ordinary meaning”
rule for interpreting clear and unambiguous contract
language. Second, the moving defendants have never
waived their rights to invoke the pollution exclusions
and have in fact expressly and repeatedly reserved all
of their rights under their policies in their communi-
cations with the plaintiff, Third, the moving defen-
dants also argue that the court may grant the present
motions on the basis of Franklin alone, because of
the nature of the declaratory judgment relief sought
by the plaintiff, the plaintiffs own treatment of
Franklin as representative of all of the underlying
actions and the plaintiff's inability to establish that
the “sudden and accidental” exception language ap-
plies to Franklin, Lastly, PEIC specifically argues
that the plaintiff improperly relies upon the word
“seepage” in its discussion of PEIC's pollution exclu-
sion, because the word “seepage” appears nowhere in
the pollution exclusion itself.

“It is the function of the court to construe the
provisions of the contract of insurance.” (Internal

quotation marks omitted.) Bonito v. Cambridee Mu-.

tual Fire Ins. Co., 64 Conn.App. 487, 489, 780 A.2d
984 (2001). “An insurance policy is to be interpreted
by the same general rules that govern the construc-
tion of any written contract and enforced in accor-
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dance with the real intent of the parties as expressed
in the language employed in the policy ... If the in-
surance coverage is defined in terms that are ambigu-

. ous, such ambiguity is, in accordance with standard

rules of construction, resolved against the insurance
company. Where the terms of the policy are of doubt-
ful meaning, the construction most favorable to the
insured will be adopted.” (Citations omitted; internal
quotation marks omitted.) Schultz v. Hartford Fire
ns. Co.. 213 Conn. 696, 702, 569 A.2d 1131 (1990).
“[TIhis rule of construction favorable to the insured
extends to exclusion clauses.” (Internal - quotation
marks omitted.) Heyvman Associates No. 1 v. Ins. Co.
of Pennsylvania, supra, 231 Conn. at 770. 653 A2d
122, “The court must conclude that the language
should be construed in favor of the insured unless it
has ‘a high degree of certainty’ that the policy lan-
guage clearly and unambiguously excludes the
claim.” Liberty Mutual Ins. Co. v. Lone Star Indus-
Iries, Inc., 290 Conn. 767. 796, 967 A.2d 1 (2009).

“If ... the words in the policy are plain and un-
ambiguous the established rules for the construction
of contracts apply, the language, from which the in-
tention of the parties is to be deduced, must be ac-
corded its natural and ordinary meaning, and courts
cannot indulge in a forced construction ignoring pro-
visions or so distorting them as to accord a meaning
other than that evidently intended by the parties ... A
court will not torture words to import ambiguity
where the ordinary meaning leaves no room for am-
biguity, and words do not become ambiguous simply
because lawyers or laymen contend for different
meanings.” (Internal quotation marks omitted.)
Schultz v. Hartford Fire Ins. Co.. supra, 213 Conn. at
702-03, 569 A.2d 1131. “The fact that the parties
advocate different meanings of the [insurance policy]
does not necessitate a conclusion that the language is
ambiguous ... Rather, insurance policy language is
ambiguous if we determine that it is reasonably sus-
ceptible to more than one reading.” (Citation omitted;
internal quotation marks omitted.) Connecticut Ins.
Guaranty Assn. v. Fontaine_278 Conn. 779. 786. 900

A.2d 18 (2006).

*7 In addressing the issue of the insurers' con-

_ tractual obligations, the court must consider the in-

surers' duty to defend. “[T]t is well settled that an in-

- surer's duty to defend ... is determined by reference to

the allegations contained in the [underlying] com-
plaint ... [I]f an allegation of the complaint falls even
possibly within the coverage, then the insurance
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company must defend the insured ... The issue we
must resolve first, therefore, is whether any of the
allegations ... fall even possibly within the scope of
the policy, as drawn by the pollution exclusion and
the sudden and accidental [discharge] exception to
that exclusion ... [OJnce an insurer has satisfied its
burden of establishing that the underlying complaint
alleges damages attributable to the discharge or re-
lease of a pollutant into the environment, thereby
satisfying the basic requirement for application of the
pollution coverage exclusion provision, the burden
shifts to the insured to demonstrate a reasonable in-
terpretation of the underlying complaint potentially
bringing the claims within the sudden and accidental
discharge exception to exclusion of pollution cover-
age, or to show that extrinsic evidence exists that the
discharge was in fact sudden and accidental ... In
determining whether the underlying complaint can be
read as even potentially bringing the claim within the
sudden and accidental [discharge] exception to the
exclusion of pollution coverage, a court should not
attempt to impose the duty to defend on an insurer
through a strained, implausible reading of the com-
plaint that is linguistically conceivable but tortured
and unreasonable.” (Citations omitted; internal quota-
tion marks omitted.) Schilbere Inteerated Metals
Corp. v. Continental Casualty Co., 263 Corn. 245,
25960, 819 A.2d 773 (2003).

The moving defendants refer to Franklin in an
attempt to meet their burden of establishing that all of
the underlying actions are covered by their pollution
exclusions and therefore ineligible for coverage un-
der their policies. They argue that they may do so,
regardless of any factual variations that may exist
among the underlying actions, because the plaintiff
itself has treated Franklin as representative of all of
the underlying actions, specifically in both its com-
plaint and its motion for partial summary judgment
against Hartford and CNA. The court's review of the
complaint reveals, however, that the plaintiff refers to
Franklin as only one example of the underlying ac-
tions pending against it, but it does not allege that it
is factually representative of all claims. PL's Fifih
Amended Complaint § 111. Similarly, in its partial
motion for summary judgment, the plaintiff treats
Franklin as representative in order to illustrate the
cost allocation disputes between its primary insurers
and itself in all of the underlying actions, and not for -
the purpose of establishing the general factual and
legal contours of all of the underlying actions. The
factual variations among the complaints filed in other

©2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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RULES BEFORE CITING. '

Superior Court of Connecticut,
Judicial District of Danbury.
Anna PISTER

V.
NATIONWIDE MUTUAL INSURANCE CO.

No. DBDCV064005239.
April 13, 2007.

Sinoway & McEnery & Messey PC, North Haven,
for Anna Pister.

Ryan Ryan Johnson & DeLuca LLP, Stamford, for
Nationwi utual Insurance Company.

SHABAN, J.
* plaintiff has filed a complaint against the
defendant alleging a wrongful denial of insurance
coverage based upon its failure to defend James Gus-
tavson, Eric P. Gustavson and Pamela Gustavson
(“insureds”) relative to an award for damages in fa-
vor of the plaintiff against the insureds. On August §,
2001, while riding as a passenger, the plaintiff suf-
fered injuries when thrown from an all terrain vehicle
which was owned and/or operated by the insureds.
Following an arbitration hearing on the plaintiff's
claim against the insureds, the plaintiff was awarded
$287,290.31. That award was made a judgment of the
court on December 20, 2005 in the matter of Pister v.
Gustavson 24 Thereafter, the insureds subrogated
their rights against the defendant to the plaintiff pur-
suant to General Statutes § 38a-321 through which
the plaintiff has brought the instant action. The de-
fendant has filed a motion for summary judgment (#
110) on the ground that it was not obligated to defend
or indemnify the insureds for any claim of damages
stemming from the accident as its insurance policy
excluded coverage for bodily injury “arising out of
the ownership, maintenance or use of a motor vehicle
owned or operated by, or rented or loaned to an in-
sured.” It further argues that there was no obligation
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to defend or indenmify as the insureds failed to corm-
ply with their duty to cooperate with the defendant in
that they failed to forward to it copies of documents
related to the accident. The plaintiff has filed an ob-
jection to the motion (# 111) and submitted docu-
mentation in support thereof arguing that there re-
mains a genuine issue of material fact between the
parties as to the issue of coverage. The matter was
heard by the court at short calendar on January 16,
2007.

EN1. See Pister v. Gustavson, Superior
Court, judicial district of Danbury, Docket
No. CV 03 0349917 (Mintz, J.).

I
FACTS AND PROCEDURAL HISTORY

In order to address the motion presently before
the court it is necessary to review the procedural his-
tory of the Pister v. Gustavson matter and the factual
allegations therein. In her initial action, the plaintiff
filed a five-count complaint dated July 31, 2003. The
first count alleged negligence against James Gus-
tavson; the second count alleged negligent entrust-
ment as to Eric and Pamela Gustavson; the third

- count alleged damages pursuant to General Statutes §

14-388; the fourth count against C.A.R.D. Founda-
tion, LLC is not pertinent to this action; and the fifth
count alleged liability on the part of Eric and Pamela
Gustavson under the family car doctrine. On or about
February 9, 2004, the plaintiff filed a revised com-
plaint. The plaintiff then filed a substitute revised
complaint on or about November 17, 2004. Thereaf-
ter, on or about December 7, 20035, the plaintiff made
yet another revision by filing an amended complaint.
Each complaint shall be referred to hereafter as the
first, second, third or fourth complaint, respec-
tively.™ The first, second, and third complaints are
virtually identical as to the factual allegations regard-
ing the actions leading to, and the cause of the plain-
tiff's injury. Each alleges in part that the insureds
owned a four-wheeled one-seat all terrain vehicle
(“ATV”) which was garaged at their residence; that
James Gustavson invited Anna Pister to ride as a pas-

- senger on nearby property not owned by the Gus-

tavsons; and that as they proceeded over unpaved,
uneven trails and terrain, the plaintiff was thrown
from the ATV suffering injuries as a result.

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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Hence, if the complaint sets forth a cause of action
within the coverage of the policy, the insurer must
defend.” (Citation omitted; interna) quotation marks
omitted.) Id. Furthermore, in this context, “it is ir-
relevant that the insurer may get information from the
insured, or from any one else, which indicates, or
even demonstrates, that the injury is not in fact cov-
ered.” (Internal quotation marks omitted.) Flint v.
Universal Machine Co., 238 Conn. 637. 647. 679
A.2d 929 (1996). Moreover, the court has empha-
sized that, “[i]f an allegation of the complaint falls
even possibly within the coverage, the insurance
company must defend the insured.” (Emphasis in
original; internal quotation marks omitted.) Hartford
Casualty Ins. Co. v, Litchfield Mutual Fire Ins. Co..
274 Conn. 457, 463, 876 A.2d 1139 (2005).

*4 Accordingly, if the plaintiff's complaint in her
action against the Gustavsons “alleged facts that
brought it within the ambit of coverage of [their] li-
ability policy,” the defendant was obligated to defend
them in that action. Flint v. Universal Machine Co.,
suprg, 238 Conn. at 647. “On the other hand, if the
complaint [alleged] a liability which the policy does
not cover, the insurer [was] not required to defend.”
(Internal quotation marks omitted.) Id.

The court first examines the insurance policy,
mindful of the standards that apply thereto. “The
[ilnterpretation of an insurance policy ... involves a
determination of the intent of the parties as expressed
by the language of the policy ... [including] what
covera t 0 receive and what

€ linsurer] was to provide, as discloss he pro-
visions of the policy ... [A] contract of insurance
must be viewed in its entirety, and the intent ot;, the
parties for entering it derived from the four cornérs of
icy .. [giving the] words— fotThe policy]
their natural and ordinary meaning ... [and constry-
ing] any ambiguity in the terms ... in favor of the in-
sured.” (Internal quotation marks omitted.) Hartford
Casualty Ins. Co. v. Litchfield Mutual Fire Ins. Co.,
stipra, 274 Conn. at 463. :

The homeowner's policy issued by Nationwide to
the Gustavsons included a provision in the personal
liability section that stated, in part; as follows: “[wle
will pay damages the insured is legally obligated to
pay due to an occurrence. We will provide a defense
* at our expense by counsel of our choice.” B¢ The
term “occurrence” is defined as “bodily injury ... re-
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sulting from an accident ...” that occurs during the
policy period.™ The exclusion at issue between the
parties provides: “Medical Payments to Others do not
apply to bodily injury ... arising out of the ownership,
maintenance or use of ... a motor vehicle owned or
operated by, or rented or loaned to an insured.” £
The defendant relies on the following definition of
the term “motor vehicle,” which is included in the
definitions section of the policy, paragraph 5(c): “a
motorized golf cart, snowmobile or other motorized
land vehicle owned by an insured and designed for
recreational use off public roads, while off an insured
location.” Read in conjunction with this definition,
the exclusion applies to claims for bodily injuries
sustained by a third party that arose out of the use of
a motorized land vehicle that was owned or operated
by an insured and designed for recreational use off
public roads, while the vehicle was off an insured

location.

ENG6. Coverage E-Personal Liability, Section
I of the Nationwide Mutual Insurance
Golden Blanket Policy # 5 106MP961035;
Exhibit 1 to defendant's motion for summary
judgment,

EN7. Amendatory Endorsement 3362-B,
Definitions section. Exhibit 1 to defendant's
motion for summary judgment.

ENB. Section II(1)(e)(2) of the policy. Ex-
hibit 1 to defendant's motion for summary
judgment.

In the first three versions of the complaint that
the plaintiff filed in her action against the Gus-
tavsons,™ she alleged that “upon information and
belief, one or more of the [Gustavsons] owned a four-
wheeled one-seat all terrain vehicle which was ga-
raged in said residence, which vehicle shall hereinaf-
ter be referred to as the ‘ATV.” “ She further alleged
that her injuries arose out of James Gustavson's care-
less and negligent use of the ATV. Pursuant to these

* allegations, the plaintiff asserted a claim of negli-

gence against James Gustavson in regard to the man-
ner in which he used and operated the ATV, a claim
of negligent entrustment against Pamela and Eric
Gustavson based on their entrustment of the ATV to
their son, a claim that Eric and Pamela QGuistavson
were liable for her injuries in that they owned and

. maintained the ATV as a family vehicle and, at the

© 2011 kThomson Reuters. No Claim to Orig. US Gov. Works.
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