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ABOUT NCCUSL

The National Conference of Commissioners on Uniform State Laws (NCCUSL), also known
as Uniform Law Commission (ULC), now in its 116" year, provides states with non-partisan,
well-conceived and well-drafted legislation that brings clarity and stability to critical areas of
state statutory law.

ULC members must be lawyers, qualified to practice law. They are practicing lawyers, judges,
legislators and legislative staff and law professors, who have been appointed by state
governments as well as the District of Columbia, Puerto Rico and the U.S. Virgin Islands to
research, draft and promote enactment of uniform state laws in areas of state law where
uniformity is desirable and practical.

. ULC strengthens the federal system by providing rules and procedures that are consistent
from state to state but that also reflect the diverse experience of the states.

. ULC statutes are representative of state experience, because the organization is made up
of representatives from each state, appointed by state government.

. ULC keeps state law up-to-date by addressing important and timely legal issues.

. ULC’s efforts reduce the need for individuals and businesses to deal with different laws
as they move and do business in different states.

. ULC’s work facilitates economic development and provides a legal platform for foreign
entities to deal with U.S. citizens and businesses.

. Uniform Law Commissioners donate thousands of hours of their time and legal and
drafting expertise every year as a public service, and receive no salary or compensation
for their work.

. ULC’s deliberative and uniquely open drafting process draws on the expertise of

commissioners, but also utilizes input from legal experts, and advisors and observers
representing the views of other legal organizations or interests that will be subject to the
proposed laws.

. ULC is a state-supported organization that represents true value for the states, providing
services that most states could not otherwise afford or duplicate.
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UNIFORM INTERSTATE DEPOSITIONS AND DISCOVERY ACT
Prefatory Note
1. History of Uniform Acts

The National Conference of Commissioners on Uniform State Laws has twice
promulgated acts dealing with interstate discovery procedures.

In 1920, the Uniform Foreign Depositions Act was adopted by NCCUSL. The pertinent
section of that act provides:

Whenever any mandate, writ or commission is issued from any court of record in any
Jforeign jurisdiction, or whenever upon notice or agreement it is required to take the
testimony of a witness in this state, the witness may be compelled to appear and lestify in
the same manner and by the same process as employed for taking testimony in matters
pending in the courts of this state.

The UFDA was originally adopted in 13 states. The states and territories which currently
have the act include Florida, Georgia, Louisiana, Maryland, Nevada, New Hampshire, Ohio,
Oklahoma, South Dakota, Tennessee, Virginia, Wyoming, and the Virgin Islands.

In 1962, the Uniform Interstate and International Procedure Act was adopted by
NCCUSL. The act was designed to supercede any previous interstate jurisdiction acts, including
the UFDA, and was more extensive than the UFDA, having provisions on personal jurisdiction,
service methods, deposition methods, and other topics. Section 3.02(a) of the act provides:

[A court] [The court] of this state may order a person who is domiciled or is found
within this state to give his testimony or statement or to produce documents or other
things for use in a proceeding in a tribunal outside this state. The order may be made
upon the application of any interested person or in response to a letter rogatory and may
prescribe the practice and procedure, which may be wholly or in part the practice and
procedure of the tribunal ouiside this state, for taking the testimony or statement or
producing the documents or other things. To the extent that the order does not prescribe
otherwise, the practice and procedure shall be in accordance with that of the court of this
state issuing the order. The order may direct that the testimony or statement be given, or
document or other thing produced, before a person appointed by the court. The person
appointed shall have power to administer any necessary oath.

The UTIPA was originally adopted by 6 states. The states, districts, and territories which
currently have the act include Arkansas, District of Columbia, Louisiana, Massachusetts,
Pennsylvania, and the Virgin Islands.




In 1977 the National Conference of Commissioners on Uniform State Laws withdrew the
UIIPA from recommendation “due to its being obsolete.” Until now, no other uniform act for
interstate depositions has been proposed.

2, Common issues

While every state has a rule governing foreign depositions, those rules are hardly uniform.
These differences are extensively detailed in Inferstate Deposition Statutes: Survey and Analysis,
11 U. Balt. L. Rev 1, 1981. Some of the more important differences among the various states are
the following;

a. In what kind of proceeding may depositions be taken?

Many states restrict depositions to those that will be used in the “courts” or “judicial
proceedings” of the other state. Some states allow depositions for any “proceeding.” The UFDA
and UIIPA take a similar approach.

b. Who may seek depositions?

A few states limit discovery to only the parties in the action or proceeding. Other states
simply use the term “party” without any further qualifier, which may be interpreted broadly to
include any interested party. Still other states expressly allow any person who would have the
power to take a deposition in the trial state to take a deposition in the discovery state, The UHPA
allows any “interested party” to seck discovery. The UFDA does not state who may seek
discovery.

¢. What matters can be covered in a subpoena?

The UFDA expressly applies only to the “testimony” of witnesses. The UIIPA expressly
applies to “testimony or documents or other things.” Several states follow the UIIPA approach,
while others seem (o limit production to documents but not physical things, and still others are
silent on the subject, although some of those states recognize that the power to produce
documents is implicit. Rule 45 of the FRCP is more explicit, and provides that a subpoena may
be issued to a witness “to attend and give testimony or to produce and permit inspection and
copying of designated books, documents or tangible things in the possession, custody or control
of that person, or to permit inspection of premises...”

d. What is the procedure for obtaining a deposition subpoena?

Under the UFDA, a party must file the same notice of deposition that would be used in
the trial state and then serve the witness with a subpoena under the law of the trial state. If a
motion to compel is necessary, it must be filed in the discovery state (the deponent’s home
court). Other states require that a notice of deposition be shown to a clerk or judge in the




discovery state, after which a subpoena will automatically issue. Still other states require a letter
rogatory requesting the trial state to issue a subpocna. Under the UIIPA, either an application or
letter rogatory is required. About 20 states require an attorney in the discovery state to file a
miscellaneous action to establish jurisdiction over the witness so that the witness can then be
subpoenaed.

e. What is the procedure for serving a deposition subpoena?

The UFDA provides that the witness “may be compelled to appear and testify in the same
manner and by the same process and proceeding as may be employed for the purpose of taking
testimony in proceedings pending in this state.” The UIIPA provides that methods of service
includes service “in the manner prescribed by the law of the place in which the service is made
for service in that place in an action in any of its courts of general jurisdiction.” State rules
usually follow the procedure of the UFDA and UIIPA.

f. Which jurisdiction has power to enforce or quash a subpoena?
Most states give the discovery state power to issue, refuse to issue, or quash a subpoena.
g. Where can the deponent be deposed?

Some states limit the place where a deposition can be taken to the discovery state, and
some limit it to the deponent’s home county. The UFDA and UIIPA are silent on this issue.

h. What witness fees are required?

A few states require the payment of witness fees. While most states are silent on the
issue, it is probably assumed that the witness fee rules generally existing in the discovery state
apply. These usually include fees and mileage, and are usually required to be paid at the time the
witness testifies, :

i. Which jurisdiction’s discovery procedure applies?

A significant issue is whether the trial state’s or discovery state’s discovery procedure
controls, and on what issues. The general Restatement rule is that the forum state’s (the
discovery state’s) procedure applies. The UIIPA, as well as many states, provides that the
discovery state can use the procedure of either the trial or discovery state, with a presumption for
the procedure of the discovery state. Some states reverse this presumption, while others are
unclear, and still others are silent on the issue.

Another significant issue is whether the trial state’s or discovery state’s courts can issue
protective orders. Both states have interests: the trial state’s courts have an interest in protecting
witnesses and litigants from improper practices, and the discovery state’s courts have an obvious




interest in protecting its residents from unreasonable and overly burdensome discovery requests.
Most states expressly or implicitly allow the discovery state’s courts to issue protective orders.

J- Which jurisdiction’s evidence law applies?

Evidentiary disputes usually center on relevance and privilege issues. Most states
indicate that the discovery state should rule on all relevance issues. Other states indicate that
relevance issues should be resolved before a subpoena issues, which would necessarily mean that
such issues be decided by the trial state. If the discovery state makes such determinations, it is
unclear which state’s evidence law should apply (if there is a difference).

Perhaps the most difficult issues are whether the trial state or discovery state should
determine issues of privilege, and which state’s privilege law will apply. Here both jurisdictions
have important interests: the trial state has an interest in obtaining all information relevant to the
lawsuit consistent with its laws, while the discovery state has an interest in protecting its
residents from intrusive foreign laws. The Restatement (Second) Conflict of Laws provides that
the state which has the “most significant relationship” to the communication at issue applies its
laws. The issue is further compounded by the general rule that once the privilege is waived, it is
generally waived. If the deponent does not object at the deposition and testifies about privileged
communications, the privilege will usually be waived.

3. This act

A uniform act needs fo set forth a procedure that can be easily and efficiently followed,
that has a minimum of judicial oversight and intervention, that is cost-effective for the litigants,
and is fair to the deponents. And it should be patterned after Rule 45 of the FRCP, which
appears to be universally admired by civil litigators for its simplicity and efficiency.

The Drafting Committee believes that the proposed uniform act meets these requirements,
should be supported by the various constituencies that have an interest in how interstate
discovery is conducted in state courts, and should be adopted by most of the states. The act is
simple and efficient: it establishes a simple clerical procedure under which a trial state subpoena
can be used to issue a discovery state subpoena. The act has minimal judicial oversight: it
climinates the need for obtaining a commission, letters rogatory, filing a miscellaneous action, or
other preliminary steps before obtaining a subpoena in the discovery state. The act is cost
effective: it eliminates the need to obtain local counsel in the discovery siate to obtain an
enforceable subpoena. And the act is fair to deponents: it provides that motions brought to
enforce, quash, or modify a subpoena, or for protective orders, shall be brought in the discovery
state and will be governed by the discovery state’s laws.




UNIFORM INTERSTATE DEPOSITIONS AND DISCOVERY ACT

SECTION 1. SHORT TITLE. This [act] may be cited as the Uniform Interstate
Depositions and Discovery Act.

SECTION 2. DEFINITIONS. In this [act):

(1) “Foreign jurisdiction” means a state other than this state.

(2) “Foreign subpoena™ means a subpoena issued under authority of a court of record of a
foreign jurisdiction,

(3) “Person” means an individual, corporation, business trust, estate, trust, partnership,
limited liability company, association, joint venture, public corporation, government, or
governmenial subdivision, agency or instrumentality, or any other legal or commercial entity.

(4) “State” means a state of the United States, the District of Columbia, Puerto Rico, the
United States Virgin Islands, [a federally recognized Indian tribe], or any territory or insular
possession subject to the jurisdiction of the United States.

(5) “Subpoena” means a document, however denominated, issued under authority of a
court of record requiring a person to:

(A) attend and give testimony at a deposition;

(B) produce and permit inspection and copying of designated books, documents,
records, elecironically stored information, or tangible things in the possession, custody, or control
of the person; or

(C) permit inspection of premises under the control of the person.

Comment




This Act is limited to discovery in state courts, the District of Columbia, Puerto Rico, the
United States Virgin Islands, and the territories of the United States. The committee decided not
to extend this Act to include foreign countries including the Canadian provinces. The committee
felt that international litigation is sufficiently different and is governed by different principles, so
that discovery issues in that arena should be governed by a separate act,

The term “Subpoena” includes a subpoena duces tecum. The description of a subpoena
in the Act is based on the language of Rule 45 of the FRCP,

The term “Subpoena” does not include a subpoena for the inspection of a person
(subsection (3)(C) is limited to inspection of premises). Medical examinations in a personal
injury case, for example, are separately controlled by state discovery rules (the corresponding
federal rule is Rule 35 of the FRCP). Since the plaintiff is already subject to the jurisdiction of
the trial state, a subpoena is never necessary.

SECTION 3. ISSUANCE OF SUBPOENA.

(a) To request issuance of a subpoena under this section, a party must submit a foreign
subpoena to a clerk of court in the [county, district, circuit, or parish] in which discovery is
sought to be conducted in this state. A request for the issuance of a subpoena under this act does
not constitute an appearance in the courts of this state.

(b) When a party submits a foreign subpoena to a clerk of court in this state, the clerk, in
accordance with that court’s procedure, shall promptly issue a subpoena for service upon the
person to which the foreign subpoena is directed.

(c) A subpoena under subsection (b) must:

(A) incorporate the terms used in the foreign subpoena; and
(B) contain or be accompanied by the names, addresses, and telephone numbers of

all counsel of record in the proceeding to which the subpoena relates and of any party not

represented by counsel.




Comment

The term “Court of Record” was chosen to exclude non-court of record proceedings from
the ambit of the Act. The committee concluded that extending the Act to such proceedings as
arbitrations would be a significant expansion that might generate resistence to the Act. A “Court
of Record” includes anyone who is authorized to issue a subpoena under the laws of that state,
which usually includes an attorney of record for a party in the proceeding.

The term “Presented” to a clerk of court includes delivering to or filing. Presenting a
subpoena to the clerk of court in the discovery state, so that a subpoena is then issued in the name
of the discovery slate, is the necessary act that invokes the jurisdiction of the discovery state,
which in turn makes the newly issued subpoena both enforceable and challengeable in the
discovery state.

The committee envisions the standard procedure under this section will become as
follows, using as an example a case filed in Kansas (the trial state) where the witness to be
deposed lives in Florida (the discovery state): A lawyer of record for a party in the action
pending in Kansas will issue a subpoena in Kansas (the same way lawyers in Kansas routinely
issue subpoenas in pending actions). That lawyer will then check with the clerk’s office, in the
Florida county or district in which the witness to be deposed lives, fo obtain a copy of its
subpoena form (the clerk’s office will usually have a Web page explaining its forms and
procedures). The lawyer will then prepare a Florida subpoena so that it has the same terms as the
Kansas subpoena. The lawyer will then hire a process server (or local counsel) in Florida, who
will take the completed and executed Kansas subpoena and the completed but not yet executed
Florida subpoena to the clerk’s office in Florida. In addition, the lawyer might prepare a short
transmittal letter to accompany the Kansas subpoena, advising the clerk that the Florida subpoena
is being sought pursvant to Florida statute ___ (citing the appropriate statute or rule and quoting
Sec. 3). The clerk of court, upon being given the Kansas subpoena, will then issue the identical
Florida subpoena (“issue” includes signing, stamping, and assigning a case or docket number).
The process server (or other agent of the party) will pay any necessary filing fees, and then serve
the Florida subpoena on the deponent in accordance with Florida law (which includes any
applicable local rules).

The advantages of this process are readily apparent. The act of the clerk of court is
ministerial, yet is sufficient to invoke the jurisdiction of the discovery state over the deponent.
The only documents that need to be presented to the clerk of court in the discovery state are the
subpoena issued in the trial state and the draft subpoena of the discovery state. There is no need
to hire local counsel to have the subpoena issued in the discovery state, and there is no need to
present the matter to a judge in the discovery state before the subpoena can be issued. In effect,
the clerk of court in the discovery state simply reissues the subpoena of the frial state, and the
new subpoena is then served on the deponent in accordance with the laws of the discovery state.
The process is simple and efficient, costs are kept to a minimum, and local counsel and judicial
participation are unnecessary to have the subpoena issued and served in the discovery state.




This Act will not change or repeal the law in those states that still require a commission
or letters rogatory to take a deposition in a foreign jurisdiction. The Act does, however, repeal
the law in those discovery states that still require a commission or letter rogatory from a trial
state before a deposition can be taken in those states, It is the hope of the Conference that this
Act will encourage states that still require the use of commissions or letters rogatory to repeal
those laws.

The Act requires that, when the subpoena is served, it contain or be accompanied by the
names, addresses, and telephone numbers of all counsel of record and of any party not
represented by counsel. The committee believes that this requirement imposes no significant
burden on the lawyer issuing the subpoena, given that the lawyer already has the obligation to
send a notice of deposition to every counsel of record and any unrepresented parties. The
benefits in the discovery state, by contrast, are significant. This requirement makes it easy for the
deponent (or, as will frequently be the case, the deponent’s lawyer) to learn the names of and
contact the other lawyers in the case. This requirement can easily be met, since the subpoena will
contain or be accompanied by the names, addresses, and telephone numbers of all counsel of
record and of any party not represented by counsel (which is the same information that will
ordinarily be contained on a notice of deposition and proof of service).

SECTION 4. SERVICE OF SUBPOENA. A subpoena issued by a clerk of court
under Section 3 must be served in compliance with [cite applicable rules or statutes of this state
for service of subpoena).

SECTION 5. DEPOSITION, PRODUCTION, AND INSPECTION. [Cite rules or
statutes of this state applicable to compliance with subpoenas to attend and give testimony,
produce designated books, documents, records, electronically stored information, or tangible
things, or permit inspection of premises] apply to subpoenas issued under Section 3.

Comment

The Act requires that the discovery permitted by this section must comply with the laws
of the discovery state. The discovery state has a significant interest in these cases in protecting
its residents who become non-party witnesses in an action pending in a foreign jurisdiction from
any unreasonable or unduly burdensome discovery request. Therefore, the committee believes

that the discovery procedure must be the same as it would be if the case had originally been filed
in the discovery state.




The committee believes that the fee, if any, for issuing a subpoena should be sufficient to
cover only the actual transaction costs, or should be the same as the fee for local deposition
subpoenas.

SECTION 6. APPLICATION TO COURT. An application to the court for a
proteciive order or to enforce, quash, or modify a subpoena issued by a clerk of court under
Section 3 must comply with the rules or statutes of this state and be submitted to the court in the
[county, district, circuit, or parish] in which discovery is to be conducted.

Comment

The act requires that any application to the court for a protective order, or to enforce,
quash, or modify a subpoena, or for any other dispute relating to discovery under this Act, must
comply with the law of the discovery state. Those laws include the discovery state’s procedural,
evidentiary, and conflict of laws rules. Again, the discovery state has a significant interest in
protecting its residents who become non-party witnesses in an action pending in a foreign
jurisdiction from any unreasonable or unduly burdensome discovery requests, and this is easily
accomplished by requiring that any discovery motions must be decided under the laws of the
discovery state. This protects the deponent by requiring that all applications to the court that
directly affect the deponent must be made in the discovery state.

The term “modify” a subpoena means to alter the terms of a subpoena, such as the date,
time, or location of a deposition.

Evidentiary issues that may arise, such as objections based on grounds such as relevance
or privilege, are best decided in the discovery state under the laws of the discovery state
(including its conflict of laws principles).

Nothing in this act limits any party from applying for appropriate relief in the trial state,
Applications to the court that affect only the parties to the action can be made in the trial state.
For example, any party can apply for an order in the trial state to bar the deposition of the out-of-
state deponent on grounds of relevance, and that motion would be made and ruled on before the
deposition subpoena is ever presented to the clerk of court in the discovery state.

If a party makes or responds to an application to enforce, quash, or modify a subpoena in
the discovery state, the lawyer making or responding to the application must comply with the
discovery state's rules governing lawyers appearing in its courts. This act does not change
existing state rules governing out-of-state lawyers appearing in its courts. (See Model Rule 5.5
and state rules governing the unauthorized practice of law.)




SECTION 7. UNIFORMITY OF APPLICATION AND CONSTRUCTION. In
applying and construing this uniform act, consideration must be given to the need to promote
uniformity of the law with respect to its subject matter among states that enact it

SECTION 8. APPLICATION TO PENDING ACTIONS. This {act] applies to
requests for discovery in cases pending on [the effective date of this [act]].

SECTION 9. EFFECTIVE DATE. This [act] takes effect .
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Obtaining Out-of-State
Evidence for State
Court Civil Litigation:
Where to Start?

ou are working on the discovery plan for |

by Rebecca Phalen

your case, brainstorming the evidence that

you need o prosecute or defend your case. |
Even though your case is pending in a Georgin stale
courl, your discavery plan is likely to list wilnesses or
evidence outside Grorgia.

You know that a subpoena issued from a Georgla
state courl has no power outside the state lines.! But
you also know that you can use depositlon teslimony
when the deponent Is out of reach of a subpoena, md
you can use documents that are otherwise admissible
and have the proper foundation. Yoeu can reach wh-
nesses and documents oulside Georgia through an |-
enforceabte subpoena. Each state has a procedure in
place ta allow you to compel testimany or the produc- |
tion of documents located in that state. This guide will
start you on the right path lo gelting the evidence you
nead wherever il s located.

What procedure does each state
follow to issue a subpoena for
cases pending elsewhere?

In federal courls you start with one rule, Ruke 45,
and the attorney In the underlying litigation can sign
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a subpoena thal is lo be served in
another districl.} Bul for litigation in
stale courls, vach slate has its own
procedure for issuing and enflorcing
a subpoena for cases pending ot
sidle that state. Somelimes e stale's
procedure varies by connty. Befure
you can compel a witness to provide
teslimony or produce docimenls in
anolher state, you must find and fol-
low that state’s procedure.

The lrend among the states is

towards adopting the Unliorgy
Inlerstate Depositions  and

Dizcovery Acl (UIDDA), but not
mm{- have adopted it yel.
Some slites, like Georgia, may
require the attomey in the oul-
of-state aclion to present a com-
mission to the clerk in the slate
where the witnesses or documents
are located before the clerk will
issue the subpoena. Other slales
require an application to be filed
as a civil action, while still other
states have procedures everywhere
in belween. These pracedures are
outlined below with cites lo each
state's statules or rules,

Uniform Interstate
Depositions
and Discovery Act

The UIDDA permits a parly to
submit Ihe “foreign subpoena” {ihe
subpoena from the underlying liti-
gation) to the clerk of court where
the discovery is sought.™ The clerk
must then Issue a subpoena for
service, and that subpoena must
incorporate the terms used in the
foreign subpoerna and list the con-
tact informalion for afl counsel of
record in the underlying lltigalton.t
The UIDDA eases concern about
the unauthorized practice of law
by clarifying that requesting the
issuance of the subpoena does not
conslitule an appearance before the
courl.? Under the UIDDA, the sub-
poena s to be served in accordance
with the discovery slate’s law.B
It also provides the procedure to
chaltenge or enforce the subpoena:
an application is to be filed in the
discovery state with the clerk of
courl that issued the subpoena.?
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Even if a siate has adopled the
UIDDA, you musl review lhat
state’s version. A couple of stales
have added different reciproc-
ily requirements.1® For example,
Utal's UIDDA only applies if the
other slate has adopted “provi-
sions subslantlally similar to this
uniform acl.”1 Because Georgia
has nol (yet) adoptedt the UIDDA,
Georgia allorneys must look to
the altemmalive process in Ulah.12
Virginia's reciprocily requirement,
however, allows a “predecessor
uniform act” 1o sufflce.? Since
Ceorgia has adopled the Uniform
Foreign Depositions  Act, then

Georgia allomeys should be ableto

use Virginia's UIDDA procedure.

The states that have adapt-
ed the UIDDA, or a substantially
similar stalute, are: California,l?
Colorado,’3 Disltict of Columbia,1®
Delaware,'?  Idaho¥  Indiana,'?
Kansas® Kentucky,2! Maryland, 2
Mississippl,2 Montana, 2! Nevada, 2
New Mexico, 2 Now York,Z North
Carolina®  Soulth  Carolina,®
Tennossee, ¥ Utah, M VirginIstands??
and Virginia. Earlier thds year, bills
to enaci Ihe UIDDA were introduced
in Georgla* and Pennsylvaila,
bul these bills did not pass.

In Georgla, the bill to adapt the

UIDDA passed the House, but the l

Senate passed an amewdmenl to
the Ll to Mfurcate it so thal Part |
of the bill weuld be in effect until
the elfcctive dale of e revised
evidence code, andl Part Il —with
updaled code citations —would be
elfeclive upon the effective dale
of the revised evidence code
This bifurcation wouhl permit the
UIDDA {o remain in effect scam-
lessly without any needed house-
keeping measures. Bul when the

bill as amended went back o the |

lHouse, the House proposed an
amendment to Introduce a reci-
procity provision so that the
UIDDA process could enly be used
if the state where the underlying
case is pending has adopled o
similar procedure.? Interesiingly,
Georgin’s proposed version of the
UIDDA would keep a modified
version of the currenl stalule as

Account: 1008 (2960)
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an alternative procedure so 1hal
there would slill be a mechandsin
available lo out-of-state allorneys
should a state have nol adopted
a law governing the underlying
action similar to the UIDDAY
The House passed the amendmen|
with the reciprocity provision, so
the Senate will likely adelress this
amendment next year,

UFDA and Subpoenas
Issued with a
Commission

The Uniform Foreign Depositions
Act (UFDA) remalns in place in
several siates. It Is a predeces.
sor acl of the UIDDA, adopiced
by the National Conference of
Commissions on Uniform State
Laws in 1920. It states:

Whenever any mandate, writ
or commission is fssued from
any courl of record in any
foreign jurisdiction, or when-
ever upon nolice or agree-
ment il is required to lake
the testimony of a witness in
this state, the witness may
be compelled to appear and
testify in the same manner
amd by the same process as
employed for laking teslimo-
ny In matlers peisling in the
courls of this slate.™

The states that slill have
the UFDA, or a similar stat-
ute, are: Florlla, Guorgia,
Louisiana, 12 Nebraska, 43 New
Hampshire,* Ohio,*® Oregon,dt
Rhode Island,# Souih Dakota, 48
Texas'? aml Wyoming,50

If your wilness is located in one
of these siates, then your first step
should be to call the clerk of courl
in the county or parish where the
witness is localed. The clerk may
require a nelice of deposition, a
comunission or even a miscella-
neous aclion fo issue the subpoena,
Tt is unlikely that local counsel
is required Jor these stales {with
the exception of Oregon)—at
least until the subpoena needs 1o
be enforced.

For repinty o Aghls, please condacl the publsher
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Issued Without Court
Intervention

A few shates allow either the
clerk of courl or another person to
Issue the subpoena withow filing,
a separale actlon. In these states,
because you are not entering an
appearance before Lhe court—
requesting the sulipoena is more
of an adminlstralive task—you
should nnt be rexquired o hire local
counsel.3! Oply when you need the
court to enforce the subpoena will
you need local counsel.

These stales ares  Arkansas, 2
Connecticul,™  lowa,™  Mass-
achuseltss Minnesola®® and North
Dakola 7 Some of these states only
require a notice of deposition from
the forcign stale, Other states only
need evidence that the deposilion Is
permitied under 1he foreign state’s
law, and a commlssion may be
the way 1o meet thal requirement.
Because e judge in the discovery
state is not familiar with the facts of
he undetlying liligation, the judge
in the discovery state may be more
likely to enforce a subpoena il
was accompanled by a commission
signed by the judge familiar with the
liigatlon. A call Lo the clerk is recom-
mended, but you should first review
the applicable statule or rule so that
you are an jnformex caltler,

Issued with Court
Involvement

Other slates, however, require
greater courl action before they
will issue the subpoena. Some will
require you fo file an application
or motion in the discovery slale's
courl before 1he subpoena can issue,
and an application or motion will
reguire lacal counsel. Those states
are: Alaska,3 Arizona® Hawafl®
[Minois. % Maine82 Massachuselts
Michigan ! Missouri,®>  New
Jersey, % Pennsylvania® Vermont®
and West Virginia8? The skalutes in
some olher states, however, seem to
require conrt action, but not neces-
sarily that you fite an application or
petition. Those stales are; Alabama, ™
Oklahoma,?!  Washington”? and

€ 2011 GEORSGIA BAR JOURNAL
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WisconsIn?3 Given the urclear pro-
cedure in those states, you should
call the clerk of court to determine
their procedure. If that call §s not
enlightening, then local counsel
should be engaged.

Should You Hire
Local Counsel?

Fven If local counsel is not
required, Il you anlicipate any
resistance to the subpocna, then
you may gain a strategic advanlage
by hiring local counsel before you
seck the subpoena. Hiring local
counsel, and Including 1hal name
on the subpoena, will alert the
deponent and your epposing coun-
sel that you have counsel ready to
enforce Lhe subpoena,

Not only can hiring local counsel
give you a strategic advanlage, but
also local counsel can answer sever-
al questions related lo the mechan-
ics and logistics of issuing and serv-
ing a subpoeaa out of state;

a What melhods of service are
permilted?

®» What are the witness and mile-
age fees?

s How long will it lake to have
the subpoena issued?

= Daes the state require a specific
notice period for the subpocena?

® Are there any concerns aboul
the type of information sought,
especially in cases in which
pratecled heafth informatlon is
requested 774

w Is the commission that you
intend on requesting from the
Georgia court sufficient?

m Who are repulable process serv-
ers and courl reporters?

Local counsel can also advise
you of any requirements that you
be admilled pro lue vice to take the
deposition” and any other unau-
thorized praclice of law concerns,
Typically, because you are licensed
lo practice law in Georgia and
yau are laking the deposition for
a matler pending in Georgia, there
should not be unawthorized prac-
lice of law issuces, but you should

Accounl; 1008 (2960)
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check the rule of the stale from
which you are seeking discovery.?

The additional up-front cost for
hiring local counsel ensures that
the subpoena is issued and served
properly — meeling your ullimate
goal of having an enflorceable sub-
poena. To provide certabnty 1o your
clienl on costs, local counsel should
offer this asslstance for a flat rate.

Il you are pursuing evidence in
a state that does nol require local
counsel, then review that slate’s
statutes, which will answer most
of these questions. After you are
familiar with those statules, then
you can make an informed call to
the clerk af courl,

What Documents Do You
Need From the Georgia
Court to Get Started?

The state’s statute or rule, as
idenlified above, will delermine
the documents you need from the
Georgta court. Conversations wlth
local counsel may also nlert you to
other requirements,

Notice of Deposition

You nmway only need a nolice of
depaosition for the olher state to jssue
the subpoena. If you need documents
from the deponent, then add the doc-
ument request to the notice 7 Evenif
the other stale does not require a
notice of deposilion, a Georgin cthics
epinion may. In Advisory Opinion
40, the State Disciplinary Boand cau-
tioned against the milsuse of sub-
poeras when serving subpoenas on
nonparly wilnesses. A subpoena
should only be issued for deposi-
tions {hat have boen scheduled by
ngreemeit or “where a notice of
deposition has been filed and served
on all parlies, axl should not be
issued when no deposltion has been
scheduted.”? This notice require-
ment s to allow parties to the lilga-
fion to contesl the relevancy, condi-
dentlalily or privileged nature of the
material requested 5

Georgia Subpoena
For the stales that require the sub-
mission of e Georgia subpoena,

For repnns of righis, please confadd the putlishec
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including those that have adupted ihe |

UIDDA, the Georgia Civil Praclice Act

allows only for subpoenas for depost- -
ton, alltough a decument request
can be included ¥ Therefore, even if .
the discovery slale, unlike Georgla, |

permits a subpoena for documents
alone and you only want documents,

in slates that require the subpoena to

incorporate the terms of the subpoena
in the umlerlying action,*2 the sul-
poena issned from the discovery stale
musl include the request for deposi-

livn. You can then oulline in ihe cover -

letter that you will accept the docu-

ments (with any necessary cenlifica-
tinn 1o lay the evidentiary foundation) :

in liew of the deposition.

.
Commission

For those stales that require a
commission, Georgia conrls have

the autherily lo issue commissions ,

under the Georgia Civil Practive Act.
| The courls can issue a commission
for the laking of depositions when
il Is "necessary or convenient” and
upon “application and notice.”8) The
; commisslon may designate an offi-
i cer to lake the deposition by name
Dor descriptive title#! You may be
able to oblain consent from oppos-
ing counsel for a commission or you
may have to file a moilon for issu-
ance of the commission shawing
why 1he commission is necessary or
canvenient for your case,

And You've Made It
Through the Maze.

So conlinue brainstorming aboul
the evidence thal you need for your
case —without feeling trapped by
state lines. There iz a way to reach
the evidence. This guide provides

the procedure so that you can focus
on the substantive issues lacing
your clienl. L]

Rebecca B. Phalen
provides independent
contracl-altorney
services to other
atlorneys through her
own firm, Rebecca
* Phalen, P.C. She is hired primarily
for legal-research and brief-writing
" projects for civil litigation. She also
helps out-of-state attorneys with
issuing and enforcing Georgia
subpoenas. She blogs on
subpoenas and other topics at
www.rebeccaphalen.com. She
received her ).D., magna cum
Jaude, from Georgia State
University College of Law in 2002,

APPENDIX |
Out-of-State Supbeona Cltations
State where you
, Y Method Statute or Rule
need discovery
Alabaina Ispued with court Involroment Awa R, Crv. P 28{c)
Alaska Issued with court involvement Alasea R Cwv, P. 28(c)
Arizona Issued with court involvement Anz. R Crv, P 30(h)
Arkansas Issugd without count involvement An. R Cre. P. 4500
Caklornia Simitar to UIDDA CaL. Cwv. Proc. Coor §§ 2029.100 ..900
{Wast 2011}
Colorado UIDDA Cor. Rev, STAT. ANN. 55 13-90.5-10) 10
-107 (West 2011)
Connecticut Issued without court Involvernent Gotre Gen STAY, §6 52:148¢{f), 52-155 :
(2011, Corau, R Suren. C1. Cwv. § 13-28() =
District of Columbla UIDDA D.C. Cooe §§ 13441 10 -H8 (2011}, DC. R !
. Proc. 281 D.C. Cote § 14-103 2010) f
Dohware UIDDA Ded. Cope Ann, Ut 10, § 4211 {2011) !
Florida UFDA FLA, STAT. ANN, § 92251 (Weu 2011)
Georgla UFDA O.CGA §524-10-110 to -112 (West
2011}
Hawatt Issued with court Imvolverment Haw. Rev. STaT, § 624.27 (201 1)
Idaho UIDDA lo. R Crv. P, 45(5)
IIErols Issued with court knvolvement LLCS. S. Cv. Rute 204(b)
Indiana UIDDA I40. CoDE §§ 34-44.5-1-1 10 -44.5-1.11 d
(2011); Inp. R Tria Proc. 28(E) !
lova [ssued without court Invohament Towa Cobk Annt. § 612.84 (West 2011}
Kansas UIDDA Kax, STAT. A, § 60-2282 {2010) i
Kentucky UIDDA K. Rey, STAT. AN, § 421.380 (2011) ‘
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State where you
) Method Statute or Rule
need discovery
Loulsiana UFDA LA Rev, STAT. AN, § 13:3821 (2011)
Maine Isued with court Involvement Me. R Crv. P. J0(h)
Marylard UIDDA Mo. Cooe AnN., CTs. & Jun, Proc. §§
9-401 1o -407 (2011)
Massachuserts Issued withoul court Invotvement; alterna- | Mass. Gere. Lawa Ann. ch. 213A, § 1F (2011);
tive procedure requires court involvement Mass. GEN. Laws ch. 233, § 45 (201 1)
Michigan Issued with court involvement MicH. Runes M,C.R. 2.305(E}); Mich. Comp.
Laws § 600.1852(2) (2011)
Minnesota lssued without count involvement Mirs. L Crv. P. 45.01(d)
Mississlppi UIDDA 2011 Miss. Laws 347 (5.8. No. 2264), Miss.
R Crv, P. 45(a}3)
Missouri Issued wath court involvement Mo, Suraze CounT R, 57.08: Mo, Arm.
STAT. § 432,100 (West 2011)
Montana UIDDA Mowr. R. Cwv. P. 28{d) (Effective Oct. |, 2011)
Nebraska Simifar to UFDA MNes, Cr. R, Dic, § 6-328{c}
Nevada UIDDA 2011 Nev. Legls. Serv. 10 (AB. 87)
New Hampshire Similar to UFDA N.H. Rev, STAT. Ary, § 517- Al (2011);
NH, Rev, STAT, ANN. § 517:18 (2011)
New Jersey Issued with count Involvement NJ R o Cr. 4:01-4
New Mexico UIDDA; alternative procedure with court | NLM, Dist. Ct. Cov. Proc. R 1-045.1: N\M.
Inyohement $1aT. § 38-8-1 (201 1}
New York UIDDA N.Y. CP.LR 3119 (McKeaEy 201 1)
Morth Carolina UIDDA, {eff. Dec. I, 2011) N.C. Sess. Laws 2011-247 (H.8. 379) (To Be

Codied In N.C. Gind. STAY. §6 IF-1 ta IF-7)
(Effectiva Dec. |, 201 1)

North Dakota Issued without court involvement N.D. R Crv. P. 45(a}{3)
Ohio UFDA Owo Rev. Cope Ann. §6 2319.08 - .09
{West 2011)
Oklahoma Issued with court involvement OnLA. STATA ANN. tit. 12, § 2004.1 (201 1)
Oregon UFDA, but local councel requirement O R Crv, P, 33{C) Unr, Triw Cr. R 5.140
Pennsylvania Issued with court Involvement 42 PA. Cons. STAT, AN, § 5326 (WesT 201 1)
Rhodo Island simiifar to UFDA R GEM. Laws § 9-18-11 (2011).
South Carelina UIDDA §.C. Cont AnN. §§ 15-47-100 to -160
{2010y, 5.C. R Cwv. Proc. 28{d)
South Dakota UFDA 5.0, Cobrien Laws § 19-5-4 (2011)
Tennesteo UIDDA Tenn. Cane. ANN. §§ 24-9-101 to -207
(West 2011).
Taxas similar 10 UFDA Tex. Crv. Paac, & Rerm. Conk Ann. § 20.002
{VERHON 201 1)
Urtah UIDDA Urant Cobe ANn, §5 70B-17-101 1o -J02
(WWesT 2011}, UraH R Civ. Pacc. 26(h)
Yermont lssued with court involvement V1. R, Cw, P, 28(d)
Virgin lhinds UIDDA V.1 Cong An. tit. 5, §§ 4922-4925B (201 1)
Yirgmia UIDDA Va. Coof AN, § 8.01-412.8 ta 41215
{West 2011)
Washington Issued with court involvement WasH, SurER. C1. Crv. R, 45(e)(4)
West Virgin:a Issued with court involvement W. Va, R, Cv, P. 28(d)}
Wisconsin ksued with court Ivolvermnent W, STAT. ANnL § 887.24 (West 2011)
Wyoming UFDA Who, STAT. Ane, § 1-12:115 (2011)
] - o e e e e i ‘ Pago 5 ol 8
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Endnotes

1. OCGA §2H-10-21 2011)

{limiting place of service of

subpocna ta places within the

state); s also Pammolt v. Edwards,

113 Ga. App. 122, 127, 1B S E2d

173, 180 {L964) (nonparty wha

was resident of another state was

beyond the subpoena power of

Georgia courts).

O.CG.A. §9-11.32()(3)(D) (2011).

3. Fro R Crv. PASLa)(3). Different
districts, even wilhia the same
juilicial circniil, have interpretad the
service requirenwent urdder Rule 43
differently, so one must undertake
additional rescarch. See, e.g., | fall
v Sullivan, 29 F R D. 501 (D. Md.
2003) (denying nonparty’s motion
1v yuash subpoena because Federal
Express delivery was sufficlent
delivery; in-hand personal service
of subpoena is not required for
subpoenas that only require a
docunent prodtuctlon). Givngine
Kl kuer Nartasco Holdings Corp v,
Dty Aveess.oam, Ine, 211 FR.D.
685 (N.D. Ga. 2002) (denying
mtion for sanctions for failure
to appear al depusilion lecause
personal service of subporna was
roquired), with In re Falcon Air
Ixpress, Inc, No. 06-11877.BKC-
AJC, 2008 WL 2008799 (S.D.

Fla. May &, 2008} (rejecing "as
antiquated e so-catled] majority
paoshtion interpreting Rule 45 as
reqquiring personal service, and
instead [adopling] the better-
reasoned, modem, emerging
minority position, which holds
that substitute service of a
subpoena is effective on a nonparly
wilness under Rule 45.” rejecling
Klockner).

4. The United States Poslal Service
website has a tool to locate the
counly by address, See ZIP Cxte
Lookup, UNITED S1Ads PostaL
SERVICT, htp:/ / ziphusps.com/
zipd/welcome Jsp (enter address,
then click on ~Matling Indusiry
Informalion”} (last visited Aug. 11,
2011y,

3. UNI INTERSTATE DEIOMIONS &
Drscoviry ACT § 3 (2007). The (ull
text of the UINDDA and comments
from the National Conference of
Commissioners en Uniform State
Laws is tocated at huip:/ fwww.
law.upenn.edu/bi/ archives/
ulc/iddda/2007aci_final him (last
visited Aug, 11, 2011).

~
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6. UIDDA § 3(c) (2007).
7. 14§ Xa)

18. Inana R. Civ. P. 45(i}.
19, Ixp. COnE 8§ MM 511 ta 11,51

8 14 §4 and Conmenl.
9 I §6.
10. Utan Cope ARN. § 7813-17-100
(West 2001); Va. Cone AN, §BMM-
414 (Wesl 2000).
- Uran Conk ANN. § 7R8-17-103
(West 2011)
12. Utan R, Cwv, P, 26{hY; see ulso How
to Take a Deposilion in Utah for
a Case from Another Slale, Utan
S1ate Courrs, htip:/ fwww,
utcourts.gov/ resources/ attomiey/
oulofstateatterney / (last visinal
Aug, 11, 2011).

13, Va CoDE ANN. §8.00-112 14 {West

—

2011) o,
. Car, Cw, . Cook §§ 2020100 tO2L

900 (West 2011); siv also Judicial

Councl| Forms, CA1IFORNIA 22,

Cuunrs, Mip:/ /www.courls.

cagov/lorms him (last visited 23,

Aug. 11, 2011}. Forms SUBP-D20,
SUBP-035, SUBI-010, SUDP- ‘
45, and SURP-050 pertain to ;
subpoenas for actions pemling :
vulside California,

15. Coro. Rev. STAT. ANN.§§ 132905- .

101 to <107 (West 2011); see alen I
Issuting Ot of State Subpocna |
Farms, COLORATO S1ATL JUDiciaL oM
Brancy, hip:/ fwwwcourts. i
state.co.us/Forms/ Forms_List,
el Form_Type_lD=117 (last
visilnd Aug. 7, 2001).

16. D.C. Cou 5§ 13441 to ~H8
{2011). The Pistriet of Columbia
also stit has the Uniform Foreign 25.
Deposilions Acl on the books. :
D.C. Cope § 14-103 211 1). Rule of
Civil M'racedure 28-1{b) provides an
altenutive procedure, requiring a
cerlificd copy of the commission
or nolice 1o be liled and a judge’s
approval before the cleck can
issve the subpoena. D.C. R. Cry,

P. 28.1; see also Clarificallon of 27,
Uniform Intersiale Depositions :
dDacovery ATODAT - 28,
Mﬂ'ﬁlﬂl Columbia,

Issurakct Dersse BLoG, (Jan.

5, 2011, 240 PM), hitp/ fwww,
insurancedefenseblog us/2011/01/
claritication-of-uniform-inlerstale-
depositions-and-discovery-aci-
uidda-In-the-district-of-columbla.

hml (noting. atso, the exceplion

for medienl records request, in

which an appearance efore the

court must be made under D.C, ;
Cole § 14-307). !

17. D . Coor Axx L 10, § 4311
(2011).

3
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11 2u11) (UIDDA). N previous
nwthed also remains on the books,
IO R. Triar P 28(E) (court may
erder person to provide feslimeny,
documents, inspections, or mental
examinalion upon applivalion or
in response to a letter rogalory).
In fact, the Maron Counlty Clerk's
office has information onty on
to have a subpocna issued under
Indiana Trial Rute 28(E). available
al htipe/ fwwwindy. gov feGov/
County/Clerk/Court/Filings/
Pages/OutofSiateLitiganis.aspx
(last visited Aug. L1, 201D).

Kax. SIAT, ANN. § 60-225a (20,
Ky. REv, S1A1, ANN. §-121.360
(Wesl 201).

M. Cobt Ay, CTs & Jun, Proc
§8 9401 1o 407 (West 2001),

2011 Miss. Laws 347 (S.B, No.
2261). The passage of this section
dld nol affect the prior method of
oblaining out-w-slale subpoenas,
thus providing an allernate
method. Mis, R Cw. P, 15(a)

{3) (clerk can issue a subpoena
upon submission of the foreign
subpoena).

MonNT, R, Cov. . 28(c) (effective
Oct, 1, 2001). Belore Octolwer 1,
2011, the previous nule remains

in effect. MoNT. R. Civ, P. 28(d)
(district court may issue the
subpoena upon proof that notlee
has been duly served).

2011 Nev. Legis. Serv. 10 (A.B. 87)
(effective (1. 1, 2011), This bill
repeals the UFDA.

NM. Dise. Ci, Civ, I RO1-M5.1,
An alternalive proved ure permils
the New Mexlvo judge to issue
anorder direcling a wilness to
provide testimony or documents,
N.M. S1AT, AN, § 38.8-1 (2011},
N.Y. CPLR. M9 (MCKIisKEY
2011).

The North Carofita Uniferm
Interstale Depositions and
Discavery Act becomes elfective
on December 1, 2011, 2001 N.C,
Sess, Laws 247 {11.8, 379) (lo be
codifled in N.C. Grn. S1a1, 66

1F-1 to 1F-7). Belore December, b,
2011, N.C. Gen. Stat. Ann, § 1A,
Rule 28{d) {2010) remains in clfect
{present a commission, order,
notice, or vonseal 1o {he judge and
it “shall be the duty of the judge”
W issue the subpoena). Deginning
ot Decenber 1, 2011, under HB.
379, Rule 28(d} wilt be amended
o : Page g of8
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. TENN. CODE. ANN. §§ 24-9-201 In

. See H.B. 46, 1515t Gen. Assemb,

i apply only to deposilions to be
used in lorcign countrics. For local
rule requirentonts regarding the
taking of the deposition once the
subpoena is issued, see Posting of
Mack Sperling to North Carolina
Business Litigalion Report, hitp.//
wiww.wbusinessliligationreporl.
com/ WX¥/ 10/ arlicles/
prafessional-responsibilily-1/oul-
ul-state-counsel-depasitions-and-
pio-hac-vice-admissions-in-north-
varolina/ {Ocl. 26, 2009}, |
S.C, Comg Ay, 8§ 15-17-10 w0 ‘
«160 (20H)). The previous rute was
not repealed, allowing an allorney
of the clerk of court to issue a
subpoena after filing a vormmi<sion
willy the Sonth Carolina coucl.
S.C.R. Cw. P. 28{(d). The South
Carolina Supreme Court has noted
that Rule 28(d} is ronslstent with
South Carolina’s UIDDA. Order

1e Soulh Carolina Rutes of Civil
Procedure, 2001 Note (April 28,
2011), b/ favwew Judicial state.
seusfeourlRegflisplayRule.cfm
FruleiD=28.0&subRulelD=&rulet
ype=CIV (amending note to Rule
28 in a Court Rule Malntenance
Order).

-207 (West 2011).

Uran Com: ANy, 8§ 788-17-101
1o 302 (West 2011); see also Urart
R. Civ. I*. 26{h) {(providing that
subpoena can issue upen filingof !
ntice of deposilion with the clerk).
‘The website for Utah State Courts
has provided informalion on how
Io lake a deposition in Utah for a
case from another state at hilp:/ /
wivw.Ltcourls.gov fresources/
altorney foutofstateattorney / {fasl
visited Aug. 11, 2011).

VL CoDE ANN. LN, 5, §§ 192249250
(2011).

Va. Cobr Axn, 5§ 8014128 1o
412,15 (West 2011).

Reg. Sess, (Ga. 2011}, aeaitable

al htip:/ fwwwl logis gagov/
tegls/ 201112/ sum/IDH6.him {last
visited Aug. 11, 201])

. See S.B. 79, Gen. Assemb, Reg.

Sovs, (Pa. 2011).

Sec 110 46, 15151 CGien. Assemly,
Rey. Sess. (Ga. 2011), muarifable

al hitpe/ fwwiw Llegispa gov/
legis/2011_12/sumfhirb im
(last visited Aug. 11, 2011) (Senale
amendment al Version 2).
Comments of Rep. Mike Jacobs,
Altemoon House Session 3 at

4
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LOCGA 8§ 2010-110 10 112

1:06:35, viudrw eowidable af hup:/ /
wwiy.gplrorg/ fawmakers/ 2011/
day-Hhsine-die (last vislied Aug,.
11, 211).

. Sec LB, 46, 1515t Gepe Assemib,

Keg. Sess. (Ga. 2001} (proposed
sections 24-10-113 and 21-13-113).
Ser Comments 1o Uniform

Interstate Deposilions & Discovery
Act (ﬁﬂi, T ATIONAL CONF,

OF COMMISSIONERS ON LINIroam
STAIE Laws, hitpe/ fwavw o,
upeanedufbllfarchives/ule/
fuldda/ 2007act_linalhim (Jasl
visited Aug. 1, 2011).

Foa. B5AT. AnN. § 92.251 (West 2011).

(2.
La. REv. 51A1. ANS. § 133827
(2011).

. N C1, R. Disc. § 6-328(n).
. NUIL REv. STaT. ANN. §517- Al

(20113 N.FE REv., STAT. Ay
§ 517:18 (2011).

. O Rev. Cope Axn, 8§ 2319.08 -

09 {(Wosl 2011).

6. Or. R, Qv P. 38(c); Ui, TRial

47,

48,
44,

5.
51,

52.

. ConN. GEN. S1aT. §§ 532-1480(1),

Cr. R 5.M0 {requiring either hcal
counsel ur the parly o present ihe ‘
comenission in persan to register 1
the document). ‘
K1 Gen. Laws §9-15-1) (2011) :
{sistute simflar to UFDA). :
S 1. Compey Laws § 19-5-1 (2011). '
Trex. Civ. 1RAC, & Rim, Conk ANN.
§ 20002 (VernoN 20H]) (stalute |
similar 1o UFDA) I
Who S1a1 AN § 1-12-115 (2011),
See, 0.8, Ala, Kules Governing
Admissions, R. 7 (must be
awdmitted pre e vice to appear as
counse] before any court); Conn.
Rules of Super. C1. Regulaling
Admission to the Bar § 2-16 (pre
e pire admission requited to
parilcipate in “the presentation of
a cause or appeal In any court of
this state”).

Ak, R, Crv, P, 45(1) (clerk shalt
Issue a subpoena when a parly
files a certified copy of 1he nolice
of deposillon).

52-153 (2011} Coxn, K. Surrk.
C1. Civ, § 13-26{g). Depositions
can be faken of Conneclicul
witnesses in the same manncr as
mallers pending in Conneciical
“on application” of any party
to the undvrlying civil aclion
‘This language implics that a
commission should I obtained
from the court where (lue aclion
is pending Then the subpovna

could be issaed “in like manner”
by a judge, clerk, nolary public,
or commissiuner. CONN, K, SUPER,
Cr. Cw. § 13-25{b). The Stale

of Connwelicut Judicial Branch
has provided instructions for
deposing a Conpeclicul residenl,
slating thal a Conneclicul allormey
or notary public may issue the
subpocna or that {he oul-of-

state allomey may apply fora
courl-ordend rubpoena. Out of
State Commission to Dvpose a
Conneclicul Resident, (Dec, 15,
2000y, Ttp:f fwwwjud.ct.gov/
CivilProc /dtepose.pdl,

Jonva CORE ANNL § 622,34 (Wesl

2001). ‘1 he slatute permils the

“person authorized to take e

depositions” 10 issue the subpoena

when anotlier state's laws alliw a

depositlon ta be taken. Although

not slaled in the stalule, a

commission may be a way to show

that Lhe state i the underdying
action has allowed the deposilion

(o be taken. In lowa, clorks or

altemeys may issue sulipovnas.

lowa R. Civ. P LI7(2).

Maws, Gen. Laws ch, 233, §.45

(2011} (person can be summonad

10 give depositian in case pending

in apother state in same manner

as summoning wiliesses before

vougl, likely noed copymission) (one

of fwo altemalive procedures in

Massachusells); sy afso Mass, GUN.

Lauwsch. 23, § 1 (2011) (slaling that

a clerk, nolary publie, or justice of

the peace may issue SUMMONSCs),

56. MixN, R, Civ. P, J5.00{d)
(subpoena can be Issued by courl
auministrator or Minnesota
altorney provided depositlon "Is
allowed™ arel has been properly
wticed where actlon is peading).

57. N.D. R, Cov 1. 45{a)(3)} (clerk can
issye subpiena, bul paily must
file proof of service of notlce or fike
letter of request from coned wheee
action Is peruling).

58, Araska R. Crv. P. 28(c) {upon
motion, courl may order fssuance
of subpuena when a depasition is
to be taken pursuant 1o the laws of
another jurisdiciion}.

59. Ariz. R. Crv. P 30(h) (musl [ile an
application as a civil aclion under
calh amd with other requirements,
including allaching a notice, order
from forelgn state, commission, or
leller rogalory)

60. aw, Rov, S5Tat. § 624-27 {2011)
{present venified peclilion whena

R
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66.

commission bas boen issued or
where notice has been given in
underlying aclion).

. LLCS’S. Cr. R 200(b) (petition

the court for a subpoena to compel
Lhe lestimony of the deponent).
The Clerk of the Circult Court of
Cook County, llinels, provides the
procedures for obtaining a subpoena
for deposition for a case pending in
annther stale. Deposition for a Case
Pemling in Anotlwr State, CiFrk o
ik Circurr Cour, Coox Coun,
hamoss, hitp:/ /1081731534 / 2sect
ion=DDPage&DDPage=3300 (click
“Procedures”) (last visited Aug,. 11,
201).

M. R, Cov. 18 30(h) (mwsst file an
applicalion before clirk may issue
a subpoena; statute exprossly
requires local counsel).

. Mass, GEN. Laws ch. 223A, § 11

{2011) (court may order person

to give teslimeny or documents

upon application or in response

la a letter rogalory); see afzo Mass.
GEN, Laws ch. 233, § 45 (211) |
{providing an allemative process).
My, Ruirs M.CR. 2.305(1)
(person anthorized to lake
Jdepusition may petibion the conrt
for a subpoena 1o glve testimony or
preduce documents); M, Coar.
Lasvs § 600.1852(2) (2011) {court ;
may orer person lo give Lestimony
or produce documents upon
application or in response 1o a {etter
rogatory); see also Ewin v. Burnham,
728 N.W.2d 463, 465 (Mich. CL.
App. 2006} (discussing these wao
rufes and fingling that they do

nol conflict). The Clerk's Office in
Wayne Counly (Detroit), Michigan
has provided instructions (o have
out-of-stale subpoena issued under
Rufe 2.305(F). Issuance of Subpoena
Out of Stale Case, Wasnt County
CLERK, http:/ /www co.wayne.
nibusf 2118 him (last visited Aug.
11, 2011).

. Mo, 5. Cr. R. 57.08 {court can direcl

thal a subpoena Issue upon ex parle
application when a deposition s

to be taken pursuant to laws of
anuthier slale); Mo. AN, 5TAT. §
492,100 (West 2011) {commissioners
appuvinteud by another stale

can compel the atiendance of
wilnesses).

N.J. R or Cr. J:11-4 (must

tile ex parte pelition to onder !
issuance of subpoena). The

Superior Cuurt uf New Jersey has
provided an information packet,

M-tnhar M1
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including forms, to assisl owt-
of-state altorneys. Ouf-uf-Stale
Discovery Procedure, New Jrksey
Jubiciary, (May 2007) htip/ /
www judiciary.slate njus/civil/
forms /{0318, pdlI.
42 Pa. Covs, STAT. ANN, § 5326
{West 2011) (court can order
someone to provide teslimony
or produce decuments vpon an
applicallon or in response 1o a
letter rogatory).
V1. R. Civ. P, 28(d) (judge may
order fsswance of a subpoena upan
pelition when the deposition is te
be taken pursuant {o the laws of
another stale).
W. Va. R Crv. P. 28(d} (upon
petition, courl may onder issuance
of subpocena swhen the deposition
of a person Us 4o be taken pursiani
to the laws of ancther slate),
. ALA. R, Criv. I, 28(c) (present a
commission to the judge or proof
of a duly served notice anl it
“shall be the duly of the jmlge” to
Issue the subpoena),
Okwa. Stai. Axw, th 12, § 20041
{West 2011) {disirict conrt can
issue subpoenn upon proof
of service of nolice and no
requirement of petition 1o be filed
prior to fssuance),
72 Wash. Surer. Cr. Civ. R. 45(c)
{4) {court may issue a subpocna
when a person Is authorized by
the law of anolher slale to take a
deposition in Washingion, with or
wlilhout a commilsslon).
. WS Star. Ann, § BE7.24
(West 2011} (wilness may be
subpoenacd before any person
aulhorized by the stale where the
action Is pending. bul includes
reciprocity requirement). The
procedure is unclear from the
statute, bul the code seclion to
compel a Wisconsin residem
to testify at a civll action in
the (oreign state requlires a
submisslon o the Judge, so thal
may guide the court's actlen lor
depasition teslimony as well Wis.
STAT. ARN. § 887.25 (West 2011).
See, £2, LI.CS.5, Cr. K. 204{c)
(musl have agreement of parties
or order of ihe courl to depose
nanparly physicians).
See Mack Spering, Out Of State
Counsel, opositions, A P
Hac Viee Admisstons In North
Carolina, Nowire Cakouna
Buanes Lincanos Resour,
{Oct. 26, 2009), hteps/ fwww,

07.

68,

69,

71

M.

.

Account: 1008 (2960)
76

nebusinesslitigalionreporl.
com/f 2009/ 10/ articles/ professional-
responsibitity-1/ont-of-state-
counsel-depostiions-and-pro-hac-
' vice-admissions-in-norih-camlina/.
76. See, eg., Monee. RuLks o PrOFL
Conpuct R. 5.5(c)(2) (lawyer
admiited in another jurisdiction
can provide legal service on
a temyporary basis in Florida i
when the services are reasonably
related to a pending proceeding
! in another jurlsdlction, if that
g lawyer is authorlzed by law to
appear in thal proceeding); L.
R. ProeL Coxoue 4-5.5{0)(2)
{same); GA. R. PrROFL Coxnuct
5.5(c)(2} {same).
OCGA. § -11-30(b){1) (2011),
Advisory Op. 40, STATE Bar oF
GEORGIA DISCUTINARY BOARD (Scpt.
21, 1981), hitp:f fwww galbar.org/
handbook/state_disciplinary
board_opinionsfadv_op 0/ (last
visiled Aug, 11, 2011).
79. Ll
80, M.
81. O.C.G.A. §9-1143(a)(1)(C) (2011).
B2 Ser, e.g., UIDDA § 3{c) (2007); Mrss.
R G, P 4563,
83. O.CGA 5 9-11-28(b) (2011).
B4, L e alzo OCGA. §9-11-28{a)
(2011
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Conference of Chief Justices

November 4, 2009 'ij@-':ﬂ Ve

Mr. John A. Sebett
Executive Director
Uniform Law Commission
111 North Wabash Avenue
Chicago, IL 60602

Dear Mr. Sebert:

At the 2009 Annnal Meeting of the Conference of Chief Justices (CCJ), the
Conference adopted the attached resolution on August 3, 2009. The resolution, In
Support of the Uniform Inferstafe Depositions and Discovery Act (UIDDA), was
recommended for adoption by the CCJ Civil Justice Conunittee.

We share a copy of this resolution as information for you and your membership.
This resolution reflects the policy position of the Conference.

If you need additional information or assistance, please feel free to contact us or
Dick Van Duizend or Kay Farley at the National Center for State Courts. Mr. Van
Puizend can be reached at (703) 841-5632 or rvanduizend@uesc.org. Ms. Farley
can be reached at (202) 684-2622 or kfarley@ncsc.org.

Sincerely,

Christine M. Durham
President
Conference of Chief Justices

c: Dick Van Duizend
Kay Farley

Enclosure




CONFERENCE OF CHIEF JUSTICES

Resolution 15
In Support of the Uniform Interstate Depositions und Discovery Act (UIDDA)

WHEREAS, the Conference of Chief Justices recognizes the need for an efficient and inexpensive procedure for
litigants to depose out-of-state individuals and seek production of discoverable materials that may be

located out of state; and

WHEREAS, the Uniform Laws Commission, previously khown as the National Conference of Commissioners
on Uniform State Laws, convened a committee of experis to examine practices and problems in dealing
with the issues inherent in interstate discovery; and

WHEREAS, the UIDDA (1) provides for an efficient process for invoking the jurisdiction of the discovery state
over the deponent; (2) eliminates the need for out-of-state litigants to obtain a commission or local
counsel in the discovery state and to file miscellancous actions during discovery in order to subpoena
indtviduals located outside the trial state; (3) minimizes the need for judicial oversight in the discovery
state; but, (4) recognizes that the discovery state has a significant interest in proteoting its residents who
become non-party witnesses in an action pending in another state from unreasonable or burdensome

discovery requests; and

WHEREAS, adoption end implementation of the UIDDA will effectively address current jurisdiotional
problenis and result in uniformity in both state law and practice;

NOW, THEREFORE, BE IT RESOLVED that the Conference commends the work of the Uniform Laws
Commission on this subject and recommends to the appropriate stute bodies to consider adoption of the
substance of the UIDDA.

Adopfted as proposed by the CCJ Civil Justice Committee at the CCI/COSCA Annual Meeting in August 2009,
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STATEMENT OF

ERIC M. FISH

LEGISLATIVE COUNSEL

UNIFORM LAW COMMISION
HB5331
THE “UNIFORM INTERSTATE DEPOSITIONS AND DISCOVERY ACT"
BEFORE THE COMMITTEE ON THE JUDICIARY
CONNECTICUT GENERAL ASSEMBLY

AT APUBLIC HEARING

March 14, 2012
Mr. Chairman and members of the Committee:

Lam Eric M. Fish, Legislative Counsel for the Uniform Law Commission, submitting
wrilten testimony in support of HB5331, the Uniform Interstate Deposition and Discovery Act,
an act that would allow the subpoena of out-of-state witnesses with a minimum of judiciat
intervention and increased efficiency. The UIDDA parallels the procedures currently used in
federal courts under Rule 45 of the Federal Rules of Civil Procedure and many couris, judges,
and lawyers are familiar with the concepts contained in the bill.

The UIDDA was approved by the Uniform Law Commission in the summer of 2007.
To date, 20 states have adopted the UIDDA either through siatute or by court rule, This year, 11
states are considering the UIDDA and widespread enactment is expected, a testament to
acceptance of the act as well as the desire to improve upon civil procedure across the country in
a manner that lowers costs of litigation and removes burdens from alceady overburdened court
dockets.

The Uniform Law Commission is not unfamiliar with drafting legislation to aid states
deal with issues of interstate depositions and discovery. The first attempt at a uniform act
occurred in 1920 with adoption of the Uniform Foreign Depositions Act. This act was adopted

in 13 states. During the time between 1920 and 1962, many states drafted their own legislation

to address the problems presented by interstate depositions, specifically how to depose an out-




of-state deponent. In 1962, the Uniform Law Commission drafted a new act to harmonize the laws that developed in
the 40 years following the Uniform Foreign Depositions Act. The Uniform Interstate and International Procedure
Act was adopted by 4 states, the U.S. Virgin Islands, and the District of Columbia.

The UIDDA is simple and efficient. It establishes a simple clerical procedure under which a trial state
subpoena may be reissued as a discovery state subpoena. Under the act, the out-of-state subpoena will be presented
to the Clerk of the Court in Connecticut. Upon presentation of the out-of-state subpoena, the Clerk will issue a
Connecticut subpoena that incorporates the terms of the out-of-state subpoena. This action does not constitute an
appearance in the court, but is sufficient to invoke jurisdiction over the deponent.

The UIDDA minimizes judicial oversight, eliminating the need for obtaining a commission, letters
rogatory, filing a miscellaneous action, or other preliminary steps before obtaining a subpoena in the discovery state.
Removing judicial involvement with a ministerial process conserves judicial resources and keeps costs low for all
parties involved. The act protects residents of the Connecticut from unreasonable and burdensome discovery
requests. Under the act, motions brought to enforce, quash, or modify a subpoena, or for protective orders, must be
brought in the Connecticut courts and are governed by the discovery rules of this state.

The drafting committee for the UIDDA benefited from the participation of observers from the American
Association for Justice, the Association of Trial Lawyers of America, and the Federation of Defense and Insurance
Counsel, all with significant experience with the issues related to interstate depositions, Many practitioners welcome
the procedural changes contained within the UIDDA, as it will improve their practice. Because the UIDDA paratlels
Federal Rule of Civil Procedure 45, many lawyers familiar with the federal rules and will easily incorporate the
UIDDA into their practice.

Adding to the many endorsements of the UIDDA, the Conference of Chief Justices issued a resolution in
August 2009 recognizing that the UIDDA provides an efficient and cost-effective procedure for litigants to depose
out-of-state individuals and seck production of discoverable materials that may be located out of state,

In sum, the UIDDA is efficient, simple, and minimizes the need for court involvement in the discovery

process. I urge the Committee to act favorably on this Act.

Respectfully Submilted,

-

Legislative Counsel




