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AN ACT CONCERNING STREAMLINING THE STATE'S
STORMWATER GENERAL PERMITTING PROCESS.

Be it enacted by the Senate and House of Representatives in General
Assembly convened:

1 Section 1. Section 22a-430b of the general statutes is repealed and

N

the following is substituted in lieu thereof (Effective from passage):

(@) (1) The Commissioner of Energy and Environmental Protection
may issue a general permit for a category or categories of discharges
regulated pursuant to section 22a-430, except for a discharge covered
by an individual permit. The general permit may regulate, within a
geographical area: [(1)] (A) A category of discharges which involve the
same or substantially similar types of operations, involve the same
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type of wastes, require the same effluent limitations, operating
10  conditions or standards, and require the same or similar monitoring
11  and which in the opinion of the commissioner are more appropriately
12 controlled under a general permit; [(2)] (B) stormwater discharges; or
13 [(3)] (©€) a category of discharges not requiring a permit under the
14  federal Water Pollution Control Act. Any person or municipality
15 conducting an activity covered by a general permit shall not be
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required to apply for or obtain an individual permit pursuant to
section 22a-430, except as provided in subsection (c) of this section. The
general permit may require that any person or municipality initiating,
creating, originating or maintaining any discharge into the waters of
the state under the general permit shall register such discharge with
the commissioner before the general permit becomes effective as to
such discharge. Registration shall be on a form prescribed by the

commissioner.

(2) When issuing a general permit pursuant to this section, the

commissioner may require the submission of a certification made by a

qualified professional. Any general permit requiring such certification

shall specify: (A) The qualifications necessary to define a qualified

professional. Such qualifications may include education, training,

experience or the attainment of a credential or license that such

qualified professional must have obtained. If such qualifications do not

require a license, the commissioner shall describe the rationale for such

qualifications in a publicly available fact sheet or similar document

when proposing the issuance of the applicable general permit

pursuant to subsection (b) of this section; (B) the criteria to ensure that

a qualified professional is independent and does not have a conflict of

interest in making a certification, provided reasonable compensation

for services rendered in making a certification shall not be deemed a

conflict of interest; (C) the information to be reviewed or inspections to

be conducted by such qualified professional as a basis for making a

certification; (D) documents that shall be retained in connection with a

certification; (E) the standards or requirements for an activity or project

that a qualified professional must affirmatively determine have been

met; (F) the terms of a statement to be signed by such qualified

professional, including any conditions necessary for providing such

statement; (G) any other information or condition deemed necessary

by the commissioner regarding a certification; and (H) whether the

submission of a certification shall be required when the person seeking

coverage under the general permit is a governmental entity, including

a federal, state or municipal entity. Nothing in this section shall
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authorize a qualified professional to engage in any profession or

occupation requiring a license under any other provision of the general

statutes without such license. The commissioner shall not require such

certification if such certification would violate the federal Water
Pollution Control Act or the federal Safe Drinking Water Act.

(b) Notwithstanding the provisions of chapter 54, a general permit
shall be issued, renewed, modified, revoked or suspended in
accordance with the standards and procedures specified for an
individual permit, in accordance with section 22a-430 and any
regulations adopted thereunder, except that (1) summary suspension
may be ordered in accordance with subsection (c) of section 4-182; (2)
any proposed or final general permit and notice thereof may address
persons or municipalities which are or may be covered by the general
permit as a group, describe the facilities which are or may be covered
by the general permit in general terms; and (3) upon issuance of a
proposed or final general permit, the commissioner shall publish
notice thereof in a newspaper of substantial circulation in the affected
area. General permits shall be issued for a term specified by the permit
and such terms shall be consistent with the federal Water Pollution
Control Act and shall be subject to the provisions of section 22a-431.
Such permits shall: [(1)] (A) Describe the category of discharge
regulated by the general permit; [(2)] (B) specify the manner, nature
and volume of discharge; [(3)] (C) require proper operation and
maintenance of any pollution abatement facility required by such
permit; and [(4)] (D) be subject to such other requirements and
restriction as the commissioner deems necessary to fully comply with
the purposes of this chapter, the federal Water Pollution Control Act
and the federal Safe Drinking Water Act. Any construction or
modification of a pollution abatement facility or disposal system which
is undertaken pursuant to and in accordance with a general permit
shall not require submission of plans and specifications to or approval
by the commissioner, unless required pursuant to the terms of the

general permit.

(c) Subsequent to the issuance of a general permit, the commissioner
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84 may require a person or municipality initiating, creating, originating or
85  maintaining any discharge which is or may be authorized by a general
86  permit to obtain an individual permit pursuant to section 22a-430 if the
87  commissioner determines that an individual permit would better
88  protect the waters of the state from pollution. The commissioner may
89  require an individual permit under this subsection in cases [including,]
90 that include but are not limited to the following: (1) When the
91 discharger is not in compliance with the conditions in the general
92 permit; (2) when a change has occurred in the availability of a
93 demonstrated technology or practice for the control or abatement of
94  pollution applicable to the discharge; (3) when effluent limitations and
95 conditions are promulgated by the United States Environmental
96 Protection Agency or established by the commissioner under section
97  22a-430 for discharges covered by the general permit; (4) when a water
98 quality management plan containing requirements applicable to such
99  discharges is approved by the United States Environmental Protection
100  Agency; (5) when circumstances have changed since the issuance of
101  the general permit so that the discharger is no longer appropriately
102  controlled under the general permit, or a temporary or permanent
103  reduction or elimination of the authorized discharge is necessary; (6)

104  when the discharge is a significant contributor of pollution, provided

105 [that] the commissioner, in making this determination, [the
106  commissioner] may consider the location of the discharge with respect
107  to waters of the state, the size of the discharge, the quantity and nature
108  of the pollution discharged to waters of the state, cumulative impacts
109  of discharges covered by the general permit and other relevant factors;
110  or (7) when the requirements of subsection (a) of this section are not
111  met. The commissioner may require an individual permit under this
112 subsection only if the affected person or municipality has been notified
113  in writing that a permit application is required. The notice shall
114 include a brief statement of the reasons for the commissioner's
115  decision, an application form, a statement setting forth a time for the
116  person or municipality to file the application, and a statement that on
117  the effective date of the individual permit the general permit as it

118 applies to the individual permittee shall automatically terminate. The
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119 commissioner may grant additional time upon the request of the
120  applicant. If the affected person or municipality does not submit a
121  complete application for an individual permit within the time frame
122 set forth in the commissioner's notice or as extended by the
123  commissioner in writing, then the general permit as it applies to the
124  affected person or municipality shall automatically terminate. Any
125 interested person or municipality may petition the commissioner to

126  take action under this subsection.

127 (d) (1) A qualified professional shall ensure that any certification

128  submitted pursuant to this section complies with the general permit

129  that requires such certification. Compliance with a general permit shall

130  include any matter specified in such permit pursuant to subdivision (2)

131  of subsection (a) of this section. The commissioner shall accept a

132  certification when submitted with a registration for a general permit,

133  unless (A) the certification is the subject of an audit pursuant to

134  subsection (e) of this subsection; or (B) the commissioner has reason to

135  believe that the certification does not comply with the requirements of

136  the general permit, including any matter specified in the general

137  permit pursuant to subdivision (2) of subsection (a) of this section.

138 (2) Anv qualified professional who makes a certification pursuant to

139  this section shall promptly notify, in writing, the commissioner and the

140 person who would obtain or has obtained coverage under the general

141 permit based upon such certification if, during the normal course of a

142  qualified professional's practice, such professional learns, or should

143  have learned, of information that would significantly affect or prevent

144  such professional's decision to have made such certification. Such

145 notification shall be made not later than fifteen days after a qualified

146  professional learns of such information and shall identify the

147  certification and the reasons such qualified professional is submitting

148 notice pursuant to this subdivision.

149 () The commissioner may audit any certification made by a

150 qualified professional pursuant to this section. As part of such audit,

151 the commissioner may request any information the commissioner
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152 deems necessary to conduct such audit from either the person who

153  would obtain or has obtained coverage under the general permit based

154 upon such certification or the qualified professional making the

155 certification. In addition, the commissioner may require independent

156  verification of all or any part of a certification made by a qualified

157 professional. Such independent verification shall be performed by a

158  different qualified professional who: (1) Meets the requirements for a

159  qualified professional specified in the general permit; (2) does not have

160  a conflict of interest, provided reasonable compensation for providing

161 independent verification shall not constitute a conflict of interest; (3)

162 did not engage in any activities associated with the development,

163  preparation or review of any information on which the certification is

164 based; and (4) is not under the same employ of the person who

165 developed, prepared or reviewed any of the information on which the

166  certification is based. Such independent verification shall be at the

167 expense of the person who seeks or has obtained coverage under a

168  general permit. If an audit undertaken by the commissioner pursuant

169  to this subsection reveals that a certification was made in violation of

170  any requirement of the general permit, including any matter specified

171  in the general permit pursuant to subdivision (2) of subsection (a) of

172  this section, the commissioner may charge, and the person who would

173  obtain or has obtained coverage under the general permit based upon

174  such certification shall pay, for the reasonable costs of conducting such
175  audit.

176 (f) The commissioner shall have a goal of auditing ten per cent of

177  the certifications submitted with a general permit pursuant to this

178  section. The commissioner shall, not later than January 1, 2014, submit

179  a report, in accordance with the provisions of section 11-4a, to the joint

180 standing committees of the General Assembly having cognizance of

181 matters relating to commerce and the environment. Such report shall

182 include (1) the total number of certifications submitted; (2) the number

183  of certifications subject to partial or full audit; (3) the number of

184  certifications found not to be in compliance with the general permit; (4)

185 where necessary, the actions taken to bring about or maintain
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186 compliance with the general permit; (5) whether any conclusions can

187 be drawn from the audits regarding levels of compliance of the

188  certification with applicable requirements and, if so, any such

189  conclusions; and (6) any additional recommendations regarding the

190 use of certifications in general permits. Such report may be submitted

191  electronically.

192 () Notwithstanding the acceptance of a certification pursuant to the

193  provisions of subdivision (1) of subsection (e) of this section, if, after

194  acceptance, the commissioner finds that a certification does not comply

195 with the requirements of the general permit, including any matter

196 specified in the general permit pursuant to subdivision (2) of

197  subsection (a) of this section, or if the qualified professional that made

198 a certification fails to cooperate or provide information requested by

199 the commissioner pursuant to subsection (e) of this section, the

200 commissioner may (1) deny a registration seeking coverage under a

201 general permit, (2) revoke, suspend or modify any approval issued by

202  the commissioner under a general permit, including the approval of

203 any registration for coverage under a general permit, or (3) require the

204 person who would obtain or has obtained coverage under the general

205 permit based upon such certification to obtain an individual permit,

206  pursuant to subsection (c) of this section. The commissioner may take

207 such action even if the person who would obtain or has obtained

208 coverage under the general permit based upon such certification had

209 no involvement in the development, preparation or review of the

210  certification submitted pursuant to this section, or any of the

211  information on which a certification was based, or was unaware that

212  the certification was not in compliance with the requirements of the

213  general permit, including any matter specified in the general permit

214  pursuant to subdivision (2) of subsection (a) of this section. In addition

215 to any other penalty or sanction provided for by law, disciplinary

216 action may be taken against a qualified professional for a certification

217  that does not comply with the requirements of a general permit,

218 including any matter specified in the general permit pursuant to

219 subdivision (2) of subsection (a) of this section. For any qualified
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220 professional required to maintain in effect a license or credential under

221 any provision of law, the commissioner may (A) make a referral for

222  disciplinary action against such qualified professional to any board,

223  commission or department overseeing such professional; (B) issue a

224  reprimand or warning to such qualified professional; or (C) prohibit,

225  either temporarily or permanently, such professional from making a

226  certification submitted pursuant to this section.

227 [(d)] (h) The commissioner may adopt regulations in accordance
228  with the provisions of chapter 54 to carry out the purposes of this
229  section.

This act shall take effect as follows and shall amend the following
sections:
Section1 | from passage | 22a-430b
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The following Fiscal Impact Statement and Bill Analysis are prepared for the benefit of the members
of the General Assembly, solely for purposes of information, summarization and explanation and do
not represent the intent of the General Assembly or either chamber thereof for any purpose. In
general, fiscal impacts are based upon a variety of informational sources, including the analyst’s
professional knowledge. Whenever applicable, agency data is consulted as part of the analysis,

however final products do not necessarily reflect an assessment from any specific department.

—
OFA Fiscal Note

State Impact:

Agency Affected Fund-Effect FY13$ FY14$
Department of Energy and Various - See Below See Below
Environmental Protection Potential Cost

Municipal Impact:

Municipalities Effect FY13$ FY14$
Various Municipalities Potential See Below See Below
Cost
Explanation

The bill, which authorizes the Department of Energy and
Environmental Protection (DEEP) to have outside independent
consultants certify general storm water permits, may result in a

potential cost to the state and municipalities.

However, these costs are unlikely, as DEEP may waive the

requirement that state agencies and municipalities obtain certification.

House “B” strikes the underlying bill by replacing provisions
similar to the original bill. This does not change the fiscal impact
described above.

The Out Years

The annualized ongoing fiscal impact identified above would

continue into the future subject to inflation.
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OLR Bill Analysis
sHB 5344 (as amended by House "B")*

AN ACT CONCERNING STREAMLINING THE STATE'S
STORMWATER GENERAL PERMITTING PROCESS.

SUMMARY:

This bill provides a framework for allowing qualified professionals
to certify compliance with stormwater and waste water discharge
general permits if doing so would not violate the federal Water
Pollution Control or the Safe Drinking Water acts.

Under current law, the Department of Energy and Environmental
Protection (DEEP) commissioner issues general and individual permits
for activities that cause (1) polluted rain water and melted snow to run
off into rivers, lakes, and other water bodies and (2) waste water to
discharge into them. He issues general permits for activities that affect
the environment in similar ways, basing his approval on whether they
comply with specified requirements. He also issues individual permits
for activities that potentially affect the environment in unique or

diffused ways, thus requiring more in-depth reviews.

The bill permits the DEEP commissioner to require a certification by
a qualified professional when issuing a general permit. When he does,
the bill:

1. requires the permit to specify the professional’s required

qualifications,
2. specifies the grounds for rejecting a certification,

3. requires professionals to notify DEEP and the permittee of any
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information that could affect a certification,
4. allows the commissioner to audit certifications,

5. specifies the actions he can take when a certification fails to meet

the permit’s requirements, and

6. requires the commissioner to assess the extent to which
professionally certified permits meet permit requirements and

report his findings to the legislature.

*House Amendment “B” allows professionals to certify waste water

general permits in addition to stormwater general permits and makes
many minor changes to the framework for using qualified

professionals to certify these permits, including;:

1. requiring the DEEP commissioner to explain why a license is not

necessary for certifying a permit,

2. specifying that a professional’'s obligation to notify the
commissioner and permittee about certain information applies to

information obtained during and after a certification,
3. revamping the reporting requirement, and

4. authorizing the commissioner to require permittees to obtain
individual permits if a certification violates a permit’s

requirements.
EFFECTIVE DATE: Upon passage

CONDITIONS FOR USING PROFESSIONALS
Professional Qualifications

If the DEEP commissioner allows a professional to certify
compliance with a stormwater or waste water discharge general
permit, the permit must specify the conditions and criteria the

professional must meet. These include:
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1. the professional’s qualifications, including relevant education,

training, experience, credentials, and licenses;

2. the information that the professional must review or the

inspections he or she must make to certify compliance; and
3. the certification-related documents he or she must retain.

If the permit does not require the professional to be licensed, the
commissioner must explain the reasons for not doing so in a publicly
available fact sheet or similar document. He must produce this
document when he first proposes to allow a professional to certify the

permit.

Although the bill allows the commissioner to have unlicensed
professionals certify general permits, it does not exempt them from

other laws requiring professional or occupational licenses.
Impartiality

The permit must also specify the criteria for ensuring that a
professional has no connection with the permitted activity or project
and no financial stake in it beyond compensation for his or her

services.
Certification

The permit must specify the standards or requirements a project or
activity must meet for a professional to affirm that it complies with the
permit. It must also specify the terms of a statement the professional
must sign when certifying an activity’s compliance with the permit.
The terms must include any conditions that must be met before the

professional can sign the statement.
Other Information

The permit must specify any other information or conditions the

commissioner deems necessary to certify the activity’s compliance
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with the permit. Lastly, it may indicate if certification is needed when

the permittee is a government agency.

PROFESSIONALS’ OBLIGATIONS

The bill expressly requires professionals to ensure that each

certification meets the general permit’s requirements.

It also obligates professionals to notify the commissioner and the
permittee in writing if they learn certain information significantly
affecting a permit’s certification. The information could be something a
professional learns or obtains before or after certifying the permit. The
professional must notify the commissioner and the permittee within 15

days after learning the information.

ENFORCEMENT
Grounds for Rejection

The bill requires the commissioner to accept the certification unless
he (1) is auditing the certification process (see below) or (2) has reason

to believe the professional did not satisfy the bill’s requirements.

Enforcement Powers

The bill specifies the steps the commissioner may take if a
professional fails to (1) comply with the permit, including its
professional qualification requirements; (2) cooperate with DEEP; or
(3) provide the information requested by the commissioner during an
audit of the certification process. In such cases, the commissioner may
deny the permit’s registration or revoke, suspend, or modify the
actions it authorizes, including suspending or modifying an approved

registration or requiring the permittee to obtain an individual permit.

The commissioner can do these things even if the permittee was (1)
unaware that the certification did not comply with the permit’s
requirements or (2) not involved in developing, preparing, or

reviewing the certification or any information on which it was based.

The bill allows the commissioner to take any disciplinary action
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against the professional, in addition to any penalty or sanction the law
imposes, for not complying with the permit’s requirements. If the law
requires the professional to maintain a license, the commissioner can
refer the professional to the appropriate licensing board or department
for disciplinary action, issue a reprimand or warning to the
professional, or temporarily or permanently prohibit him or her from
submitting certifications for stormwater or waste water general

permits.

AUDITING
Scope

The bill allows the commissioner to audit completed certifications.
When doing so, he can request in writing any information he needs
from the professional or the permittee to conduct the audit, including
information supporting the certification and documenting the

professional’s qualifications.

As part of the audit, the commissioner can have another qualified
professional independently verify the information supporting the
certification. This professional must also meet the professional
qualifications specified in the permit and have no financial stake in the
activity or project other than being compensated for his or her services.
Further, the professional must have played no role in certifying the
permit or be employed by the professional who initially certified it.
The commissioner must charge the permittee for this independent

certification.

The commissioner can also charge the permittee for the reasonable
costs of conducting the audit if the professional certified an activity
that violates any general permit requirement, including the

professional qualifications.

Compliance Report

As a goal, the bill requires the commissioner to audit at least 10% of
the certifications. It also requires him to report specific information
based on these audits by January 1, 2014. The report, which must be
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submitted electronically to the Commerce and Environment
committees, must indicate the number of certifications that were
submitted, number that were partially or fully audited, number found
out of compliance, and steps taken to bring about or maintain
compliance.

The report must present DEEP’s conclusions about the extent to
which the audited certifications complied with the permit’s
requirements and any recommendations regarding the use of

professionals to certify general permits.
BACKGROUND
General and Individual Permits

The difference between general and individual permits reflects
differences in how permitted activities affect the environment. Some
activities are very common and occur frequently, such as paving
parking lots and driveways, and their environmental effects are known
and predictable. Other activities, such as discharging water used to
clean machine parts into a stream, occur less frequently, and their
environmental effects vary depending on wunique factors and

circumstances.

Although both types of activities require regulatory permits, it takes
less time to approve general permits because they can be reviewed
based on predetermined criteria and standards. The opposite is true
for individual permits because they involve activities whose impacts
are not readily apparent. In these cases, the permitting agency must
review the activity to identify the potential impacts before it can issue

the permit.

COMMITTEE ACTION

Commerce Committee

Joint Favorable
Yea 18 Nay 0 (03/22/2012)
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