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TESTIMONY OF REBECCA BROWN,
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BEFORE THE CONNECTICUT JUDICIARY COMMITTEE
Re: HB No. 6344 (Raised) — An Act Concerning Eyewitness Identification
SB No. 945 (Raised) — An Act Concerning Recording of Custodial Interrogations
On behalf of the Innocence Project, thank you for allowing me to testify today before the Connecticut

Judiciary Committee.

Since its U.S. introduction, post-conviction DNA testing has proven the innocence of 266 people who had
been wrongly convicted of serious crimes. With the certainty of innocence that DNA provides, we can
also be certain that something(s) went wrong in the process which led fact finders to believe beyond a

reasonable doubt that the innocent person was, in fact, guilty of the crime.

The Innocence Project was founded in 1992 at the Benjamin N. Cardozo School of Law to exonerate the
innocent through post-conviction DNA festing. We regard each DNA exoneration as an opportunity to
review what causes wrongful convictions, and identify factually-supported methods to minimize the
possibility that such errors will continue to create wrongful convictions. The recommendations that we
make are grounded in robust social science findings and practitioner experience, all aimed at improving

the reliability of the criminal justice system.

Eyewitness Identification Reform

At least one mistaken eyewitness identification contributed to the wrongful conviction in a full 75% of
cases of wrongful conviction proven through DNA testing. But it is not just the wrongfully convicted

who suffer when an eyewitness misidentifies an innocent person as the perpetrator of a crime. When an
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eyewitness misidentifies someone, police are also led away from the real perpetrator, and instead focus
their investigation on an innocent person. What’s more, if the police do again focus their case on the real
perpetrator, the eyewitness who had previously identified an innocent person is “burned,” and thus not of
use in the criminal prosecution. Simply put, nobody — not the police, prosecutors, judge, jury, or indeed,
the public at large — benefits from a misidentification. The only person who benefits is the real
perpetrator of a crime.

The good news is that over the past 25 years, a large body of peer-reviewed research and practice has
been developed, showing us how simple reforms to the eyewitness identification process can greatly

reduce the inadvertent misleading influences present in traditional eyewitness identiftcation procedures.

Lineup Protocols Should be Grounded in Best Practices & Social Science Research

From DNA exonerations we’ve learned that the traditional lineup procedures provide many opportunities
to inadvertently cause a witness to misidentify an innocent person as the perpetrator of crime. Traditional
eyewitness identification methods also often reinforce a witness’s wrong choice, resulting in even
stronger witness conftdence in an identification that was incorrect. Social science research over the past
three decades has consistently confirmed the fallibility of eyewitness identifications as well as the
unwitting contamination of witness recall through many standard eyewitness identification
procedures. This same research has also identified simple changes in eyewitness identification

procedures that can greatly reduce the possibility of misidentification.

Responding to the proliferation of research in this area, police and prosecutors from across the country
have begun to rethink traditional eyewitness identification procedures and promulgated updated policies
for use by their law enforcement officials. Attorneys General in New Jersey and Wisconsin have gone so

far as to promulgate best practices for use in their respective states. In April 2001, New Jersey became
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the first state in the nation to officially adopt best practices related to eyewitness identification protocols
when the Attorney General issued Guidelines for Preparing and Conducting Photo and Live Lineup
Identification Procedures, mandating the requirement that lincups be administered by blind administrators
— by all law enforcement agencies statewide, In Minnesota in October of 2009, the Ramsey County
Attorney’s Office, the Minnesota Bureau of Criminal Apprehension and the Minnesota County Aftorneys
Office sponsored statewide training on the “blind sequential lineup” for the entire law enforcement

community in that state in these best practices.

Just two months ago, a nine-member task force in Rhode Island, which included membership from all
corners of the criminal justice community, called for every law-enforcement agency in the state to
establish a written policy for conducting eyewitness identifications consistent with the report’s
recommended best practices and that all law-enforcement officers be trained in these “best practices” by
June of this year. The best practices recommended by the Rhode Island task force include blind
administration of live and photo lineups, proper filler selection, the issuance of specific instructions, and
that a confidence statement be taken immediately upon identification. According to Task Force Co-Chair

Deputy Attorney Gerald Coyne, “We all have an interest in making sure the right person is convicted.”

Reforms Embraced by Other Jurisdictions

These changes have proven to be successful across the country. The states of New Jersey, North Carolina,
Ohio, large cities such as Minneapolis, MN, Winston-Salem NC, and Boston, MA (to name just a few)
and small towns such as Northampton, MA have implemented these practices and have found that they
have improved their quality of their eyewitness identifications, thus strengthening prosecutions and

reducing the likelihood of convicting the innocent,

' Mulvaney, Kalie. “R.l. General Assembly to take up report on guidelines for eyewitness evidence.” Providence Journal, January
26, 2011.
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Across the country, jurisdictions that have implemented these reforms at first experienced
resistance, but after police were provided the opportunity to learn more about them, receive
training about how to properly implement them, and to participate in the formation of the specific
adaptations of the reforms in their jurisdictions, there is widespread agreement that these
improved eyewitness identification procedures increase the accuracy of their criminal

investigations, and the effectiveness of their criminal prosecutions,

Legislation requiring the uniform implementation of best practices has been considered by this committee
for several years, but has not spurred its voluntary implementation by law enforcement. Simply put,
Connecticut can wait no tonger, and this legislation represents a reasonable way for the state o uniformly

advance in this critically important area of wrongful conviction reform.

False “confessions” are far more prevalent than one might think.

A false confession, admission, or dream statement was found to have contributed to nearly 25% of
the wrongful convictions in America’s 266 DNA exonerations. Electronically recording custodial
interrogations from Miranda onward removes serious questions about the “confession™ in question, by
enabling the finder of fact to consider the most accurate presentation of the confession evidence at trial,

thus narrowing the possibility of a wrongful conviction.

Ancillary Benefits of Recording Interrogations

There are a number of ancillary benefits that can be achieved through the implementation of mandatory
recording. A record of the interrogation can resolve disputes about the conduct of law enforcement
officers—allegations of police misconduct can be disproven. Investigators will not have to focus upon

writing up a meticulous account of the statements provided by the suspect, and may instead focus his
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attention on small details, such as subtle changes in the narrative, which he might have otherwise missed.
Having a record of good interrogation techniques can be a useful training device for police departments,
particularly as cases with distinctive characteristics come to light. Overburdened courts will welcome a
huge reduction in defense motions to suppress unrecorded statements and confessions as well as pretrial

and trial hearings focused upon establishing what transpired during the course of an interrogation.

The single best reform available to hinder the occurrence of false confessions, the mandatory electronic
recording of interrogations, is being embraced by police departments around the country, now estimated
at 750 law enforcement agencies. The states of Alaska, Iltinois, Indiana, lowa, Maine, Maryland,
Massachusetts, Minnesota, Missouri, Montana, Nebraska, New Hampshire, New Jersey, New Mexico,
North Carolina, Ohio, Oregon, Wisconsin, and the District of Columbia already require it in serious cases,
and the same is done in large metropolitan cities such as Phoenix, AZ; L.os Angeles, San Diego, San
Francisco and San Jose, CA; Denver, CO; Austin and Houston, TX. As of this writing, we understand
that a pilot project is underway in Connecticut and that the preliminary feedback from law enforcement
speaks to the benefits previously articulated in this testimony. What is required, however, is statewide,
uniform implementation of this critical reform, whose innumerable benefits will undeniably bolster the

investigations of criminal cases.

In the summer of 2004, Thomas P. Sullivan, the former U.S. Attorney for the Northern District of Illinois,

published a report detailing police experiences with the recording of custodial interrogations.
Researchers interviewed officers in 238 law enforcement agencies which have implemented the
reform in 38 states and concluded, “virtually every officer with whom we spoke, having given

custodial recordings a try, was enthusiastically in favor of fhe practice.” (Sullivan, Thomas, “Police
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Experiences with Recording Custodial Interrogations.” Report presented by Northwestern University

School of Law’s Center on Wrongful Convictions, p. 6.)

SB 945 carves out broad exceptions to recording interrogations that seek to protect law enforcement,
while also ensuring that the best possible evidence is available to fact finders during the course of
criminal proceedings. Passage of SB 945 will assure protections to the innocent, which in turn will allow
law enforcement to focus its attention on the apprehension of the true culprit. Less than ideal
interrogation procedures have contributed to or been the main factor in nearly one in five of the nation’s
wrongfui convictions of individuals later exonerated through DNA evidence. In each of these cases, the

true perpetrator remained at large, able to commit additional crimes.

By uniformly recording interrogations in serious cases, false confessions can be more readily identified,
police will be relieved of needless (and some would say endless) questioning from defense lawyers about
what transpired during the interrogation, and perhaps most importantly judges and juries will have the

best evidence of what was and was not said during an interrogation.

We hope the Committee will agree that taking advantage of the emerging research and best practices will
further enhance the ability to swiftly and surely convict offenders, and avoid being misled into pursuing
others, or worse, convicting the innocent. Passage of both HB 6344 and SB 945 will assure protections to
the innocent, which in turn will allow law enforcement to focus its attention on the deiection of the true

culprit.
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