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AN ACT CONCERNING SPECIAL EDUCATION.

Be it enacted by the Senate and House of Representatives in General
Assembly convened:
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Section 1. Section 10-76ii of the general statutes is repealed and the
following is substituted in lieu thereof (Effective from passage):

(@) On and after July 1, 2012, a local or regional board of education
that is responsible for providing special education and related services
to a child, pursuant to section 10-76a, shall provide applied behavior
analysis services to any such child with autism spectrum disorder if
the individualized education plan or plan pursuant to Section 504 of
the Rehabilitation Act of 1973 requires such services. (1) Such services
shall be provided by a person who is, subject to the provisions of
subsection (b) of this section, (A) licensed by the Department of Public
Health or certified by the Department of Education and such services
are within the scope of practice of such license or certificate, including,

but not limited to, persons employved as psychologists, speech

therapists and positions requiring certification pursuant to section 10-

145b with an endorsement in special education, or (B) certified by the

Behavior Analyst Certification Board as a behavior analyst or assistant
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behavior analyst, provided such assistant behavior analyst is working

under the supervision of a certified behavior analyst and such assistant

behavior analyst is subject to supervision by a designated

administrator in accordance with the provisions of subsection (c¢) of

this section. (2) A teacher or paraprofessional may implement the
individualized education plan or plan pursuant to Section 504 of the
Rehabilitation Act of 1973 providing for such applied behavior
analysis services, provided such teacher or paraprofessional is under
the [supervision] direction of a person described in subdivision (1) of

this subsection and such teacher or paraprofessional is subject to

supervision by a designated administrator in accordance with the

provisions of subsection (c) of this section. For purposes of this section,

"applied behavior analysis" means the design, implementation and
evaluation of environmental modifications, using behavioral stimuli
and consequences, including the use of direct observation,
measurement and functional analysis of the relationship between the
environment and behavior, to produce socially significant

improvement in human behavior.

(b) If the Commissioner of Education determines that there are
insufficient certified or licensed personnel available to provide applied
behavior analysis services in accordance with the provisions of
subsection (a) of this section, the commissioner may authorize the
provision of such services by persons who: (1) Hold a bachelor's
degree in a related field; (2) have completed (A) a minimum of nine
credit hours of coursework from a course sequence approved by the
Behavior Analyst Certification Board, or (B) coursework that meets the
eligibility requirement to sit for the board certified behavior analyst
examination; and (3) are supervised by a board certified behavior

analyst and the designated administrator in accordance with the

provisions of subsection (c) of this section.

(c) A local or regional board of education shall designate an

administrator employed by the board of education to supervise the

provision of applied behavior analysis services by assistant behavior
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analysts described in subparagraph (B) of subdivision (1) of subsection

(a) of this section, teachers and paraprofessionals described in

subdivision (2) of subsection (a) of this section and persons described

in subsection (b) of this section, if authorized to provide such services.

[(c)] (d) Nothing in this section shall be construed to require the
inclusion of applied behavior analysis services in an individualized
education plan or plan pursuant to Section 504 of the Rehabilitation

Act of 1973. If the planning and placement team recommend the

inclusion of applied behavior analysis services in an individualized

education plan, such applied behavior analysis services shall be

provided by those persons described in subsections (a) and (b) of this

section, if authorized to provide such services.

Sec. 2. Section 10-76h of the general statutes is repealed and the

following is substituted in lieu thereof (Effective from passage):

(@) (1) A parent or guardian of a child requiring special education
and related services pursuant to sections 10-76a to 10-76g, inclusive, a
pupil if such pupil is an emancipated minor or eighteen years of age or
older requiring such services, a surrogate parent appointed pursuant
to section 10-94g, or the Commissioner of Children and Families, or a
designee of said commissioner, on behalf of any such child in the
custody of said commissioner, may request a hearing of the local or
regional board of education or the unified school district responsible
for providing such services whenever such board or district proposes
or refuses to initiate or change the identification, evaluation or
educational placement of or the provision of a free appropriate public
education to such child or pupil. Such request shall be made by
sending a written request to such board or district with a copy to the

Department of Education.

(2) The local or regional board of education or the unified school
district responsible for providing special education and related
services for a child or pupil requiring such services under sections 10-

76a to 10-76g, inclusive, may request, upon written notice to the parent
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or guardian of such child, the pupil if such pupil is an emancipated
minor or is eighteen years of age or older, the surrogate parent
appointed pursuant to section 10-94g, or the Commissioner of
Children and Families, or a designee of said commissioner, on behalf
of any such child or pupil in the custody of said commissioner, a
hearing concerning the decision of the planning and placement team
established pursuant to section 10-76d, whenever such board or
district proposes or refuses to initiate or change the identification,
evaluation or educational placement of or the provision of a free
appropriate public education placement to such child or pupil,
including, but not limited to, refusal of the parent or guardian, pupil if
such pupil is an emancipated minor or is eighteen years of age or older
or the surrogate parent appointed pursuant to section 10-94g, to give
consent for initial evaluation or reevaluation or the withdrawal of such
consent. The local or regional board of education or unified school
district shall provide a copy of the request to the Department of
Education. [In the event a planning and placement team proposes
private placement for a child or pupil who requires or may require
special education and related services and the parent, guardian, pupil
if such pupil is an emancipated minor or is eighteen years of age or
older or surrogate parent appointed pursuant to section 10-94g
withholds or revokes consent for such placement, the local or regional
board of education shall request a hearing in accordance with this
section and may request mediation pursuant to subsection (f) of this
section, provided such action may be taken only in the event such
parent, guardian, pupil or surrogate parent has consented to the initial
receipt of special education and related services and subsequent to the
initial placement of the child, the local or regional board of education
seeks a private placement.] For purposes of this section, a "local or
regional board of education or unified school district" includes any
public agency which is responsible for the provision of special
education and related services to children requiring special education
and related services.

(3) The request for a hearing shall contain a statement of the specific
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issues in dispute.

(4) A party shall have two years to request a hearing from the time
the board of education proposed or refused to initiate or change the
identification, evaluation or educational placement or the provision of
a free appropriate public education placement to such child or pupil
provided, if the parent, guardian, pupil or surrogate parent is not
given notice of the procedural safeguards, in accordance with
regulations adopted by the State Board of Education, including notice
of the limitations contained in this section, such two-year limitation
shall be calculated from the time notice of the safeguards is properly

given.

(b) Upon receipt of a written request for a special education hearing
made in accordance with subsection (a) of this section, the Department
of Education shall appoint an impartial hearing officer who shall
schedule a hearing which shall be held and the decision written and
mailed not later than forty-five days after the commencement of the
hearing pursuant to the Individuals with Disabilities Education Act, 20
USC 1400 et seq., as amended from time to time. An extension of the
forty-five-day time limit may be granted by the hearing officer at the
request of either party to the hearing.

(c) (1) The Department of Education shall provide training to
hearing officers in administrative hearing procedures, including due
process, and in the special educational needs of children. Hearing
officers and members of hearing boards shall not be employees of the
Department of Education or any local or regional board of education,
unified school district or public agency involved in the education or
care of the child. A person who is paid to serve as a hearing officer is
not deemed to be an employee of the Department of Education. No
person who participated in the previous identification, evaluation or
educational placement of or the provision of a free appropriate public
education to the child or pupil nor any member of the board of

education of the school district under review, shall be a hearing officer
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or a member of a hearing board.

(2) Both parties shall participate in a prehearing conference to
resolve the issues in dispute, if possible and narrow the scope of the
issues. Each party to the hearing shall disclose, not later than five
business days prior to the date the hearing commences, (A)
documentary evidence such party plans to present at the hearing and a
list of witnesses such party plans to call at the hearing, and (B) all
completed evaluations and recommendations based on the offering
party's evaluations that the party intends to use at the hearing. Except
for good cause shown, the hearing officer shall limit each party to such
documentary evidence and witnesses as were properly disclosed and
are relevant to the issues in dispute. A hearing officer may bar any
party who fails to comply with the requirements concerning disclosure
of evaluations and recommendations from introducing any
undisclosed evaluation or recommendation at the hearing without the

consent of the other party.

(3) The hearing officer or board shall hear testimony relevant to the
issues in dispute offered by the party requesting the hearing and any
other party directly involved, and may hear any additional testimony
the hearing officer or board deems relevant. The hearing officer or
board may require a complete and independent evaluation or
prescription of educational programs by qualified persons, the cost of
which shall be paid by the board of education or the unified school
district. The hearing officer or board shall cause all formal sessions of
the hearing and review to be recorded in order to provide a verbatim
record.

(d) (1) The hearing officer or board shall have the authority (A) to
confirm, modify, or reject the identification, evaluation or educational
placement of or the provision of a free appropriate public education to
the child or pupil, (B) to determine the appropriateness of an
educational placement where the parent or guardian of a child

requiring special education or the pupil if such pupil is an
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emancipated minor or eighteen years of age or older, has placed the
child or pupil in a program other than that prescribed by the planning
and placement team, or (C) to prescribe alternate special educational
programs for the child or pupil. If the parent or guardian of such a
child who previously received special education and related services
from the district enrolls the child, or the pupil who previously received
special education and related services from the district enrolls in a
private elementary or secondary school without the consent of or
referral by the district, a hearing officer may, in accordance with the
Individuals with Disabilities Education Act, 20 USC 1400 et seq., as
amended from time to time, require the district to reimburse the
parents or the pupil for the cost of that enrollment if the hearing officer
finds that the district had not made a free appropriate public education
available to the child or pupil in a timely manner prior to that
enrollment. In the case where a parent or guardian, or pupil if such
pupil is an emancipated minor or is eighteen years of age or older, or a
surrogate parent appointed pursuant to section 10-94g, has refused
consent for initial evaluation or reevaluation, the hearing officer or
board may order an initial evaluation or reevaluation without the
consent of such parent, guardian, pupil or surrogate parent except that
if the parent, guardian, pupil or surrogate parent appeals such decision
pursuant to subdivision (4) of this subsection, the child or pupil may
not be evaluated or placed pending the disposition of the appeal. The
hearing officer or board shall inform the parent or guardian, or the
emancipated minor or pupil eighteen years of age or older, or the
surrogate parent appointed pursuant to section 10-94g, or the
Commissioner of Children and Families, as the case may be, and the
board of education of the school district or the unified school district of
the decision in writing and mail such decision not later than forty-five
days after the commencement of the hearing pursuant to the
Individuals with Disabilities Education Act, 20 USC 1400 et seq., as
amended from time to time, except that a hearing officer or board may
grant specific extensions of such forty-five-day period in order to

comply with the provisions of subsection (b) of this section. The
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hearing officer may include in the decision a comment on the conduct
of the proceedings. The findings of fact, conclusions of law and
decision shall be written without personally identifiable information
concerning such child or pupil, so that such decisions may be available

for public inspections pursuant to sections 4-167 and 4-180a.

(2) If the local or regional board of education or the unified school
district responsible for providing special education for such child or
pupil requiring special education does not take action on the findings
or prescription of the hearing officer or board within fifteen days after
receipt thereof, the State Board of Education shall take appropriate
action to enforce the findings or prescriptions of the hearing officer or
board. Such action may include application to the Superior Court for
injunctive relief to compel such local or regional board or school
district to implement the findings or prescription of the hearing officer
or board without the necessity of establishing irreparable harm or

inadequate remedy at law.

(3) If the hearing officer or board upholds the local or regional board
of education or the unified school district responsible for providing
special education and related services for such child or pupil who
requires or may require special education on the issue of evaluation [,]
or reevaluation, [or placement in a private school or facility,] such
board or district may evaluate [or provide such services to] the child or
pupil without the consent of the parent or guardian, pupil if such pupil
is an emancipated minor or is eighteen years of age or older, or the
surrogate parent appointed pursuant to section 10-94g, subject to an

appeal pursuant to subdivision (4) of this subsection.

(4) Appeals from the decision of the hearing officer or board shall be
taken in the manner set forth in section 4-183, except the court shall
hear additional evidence at the request of a party. Notwithstanding the
provisions of section 4-183, such appeal shall be taken to the judicial
district wherein the child or pupil resides. In the event of an appeal,

upon request and at the expense of the State Board of Education, said
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board shall supply a copy of the transcript of the formal sessions of the
hearing officer or board to the parent or guardian or the emancipated
minor or pupil eighteen years of age or older or surrogate parent or
said commissioner and to the board of education of the school district
or the unified school district.

(e) Hearing officers and members of the hearing board shall be paid
reasonable fees and expenses as established by the State Board of
Education.

(f) (1) In lieu of proceeding directly to a hearing, pursuant to
subsection (a) of this section, the parties may agree in writing to
request the Commissioner of Education to appoint a state mediator.
Upon the receipt of a written request for mediation, signed by both
parties, the commissioner shall appoint a mediator knowledgeable in
the fields and areas significant to the review of the special educational
needs of the child or pupil. The mediator shall attempt to resolve the
issues in a manner which is acceptable to the parties. The mediator
shall certify in writing to the Department of Education and to the

parties whether the mediation was successful or unsuccessful.

(2) If the dispute is not resolved through mediation, either party
may proceed to a hearing.

Sec. 3. Section 10-184a of the general statutes is repealed and the

following is substituted in lieu thereof (Effective from passage):

(@) The provisions of sections 10-76a to 10-76h, inclusive, as

amended by this act, shall not be construed to require any local,

regional or state board of education to provide special education
programs or services for any child whose parent or guardian has
chosen to educate such child in a home or private school in accordance
with the provisions of section 10-184 and who refuses to consent to

such programs or services.

(b) If any such board of education provides special education
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programs or services for any child whose parent or guardian has

chosen to educate such child in a private school in accordance with the

provisions of section 10-184, such programs or services shall be in

compliance with the Individuals with Disabilities Education Act, 20

USC 1400 et seq., as amended from time to time.

Sec. 4. Subsections (a) and (b) of section 17a-16a of the general
statutes are repealed and the following is substituted in lieu thereof
(Effective July 1, 2011):

(a) For purposes of this section:

(1) "Child" means (A) any school-aged child, (B) any child ages three
to five, inclusive, who has been identified as eligible for special
education pursuant to sections 10-76a to 10-76d, inclusive, or under the
Individuals with Disabilities Education Act, 20 USC 1400 et seq., as
amended from time to time, or (C) any child twenty-seven months to
five years of age, inclusive, who has been referred to a planning and
placement team to determine eligibility for special education and
related services pursuant to sections 10-76a to 10-76d, inclusive, or
under said Individuals with Disabilities Education Act, who is placed
in out-of-home care by the commissioner pursuant to an order of

temporary custody or an order of commitment, in accordance with
section 46b-129.

(2) "School of origin" means the school that the child is attending at
the time the department places the child in out-of-home care or the
school the child is attending at the time of any change of out-of-home

care, by the commissioner.

(3) "Receiving school" means the school that a child is attending
following a school placement decision by the department in cases in
which remaining in the school of origin is determined not to be in the

child's best interests.

(4) "School placement decision" means a decision made by the
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department regarding the school in which the child will attend while
the child is in out-of-home care and does not refer to the provision of a
free, appropriate public education to children eligible for special

education.
(5) "Department" means the Department of Children and Families.

(6) "Commissioner" means the Commissioner of Children and

Families.

(7) "Nexus school district" means the school district of a local or

regional board of education under whose jurisdiction a child would

otherwise be attending school.

(b) (1) Whenever a child is placed in out-of-home care by the
department pursuant to an emergency order under subsection (e) of
section 17a-101g or an order of temporary custody or an order of
commitment under section 46b-129, and at any subsequent change in
out-of-home care, any such child may, if it is in the best interests of the
child, as determined pursuant to subdivision (3) of this subsection,
continue to attend his or her school of origin. Such child shall continue
to be a resident of the school district in which such school is located
during such attendance for purposes of chapters 168 to 170, inclusive,
172 and 173. The board of education for the school of origin shall

continue to provide free school privileges to the child, and any services

provided by such board shall be in accordance with the provisions of
subdivision (2) of subsection (e) of section 10-76d and section 10-253. If

the child continues to attend his or her school of origin following

placement in out-of-home care by the department, the local or regional
board of education of the school of origin shall not be eligible to
receive an excess cost grant pursuant to subdivision (2) of subsection
(e) of section 10-76d for the cost of such education, including, but not

limited to, tuition and transportation costs. For the fiscal year ending

June 30, 2012, and each fiscal vear thereafter, an excess cost grant

pursuant to subdivision (2) of subsection (e) of section 10-76d shall be

available to the nexus school district when the nexus school district
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pavs the child's tuition to the local or regional board of education of

the school of origin. If the nexus school district placed the child in a

private school or regional educational service center program prior to

the child being removed from the home by the department and the

child continues to attend such prior placement, the nexus school

district, or, if the nexus school district cannot be identified, the town

where the child resides, shall be eligible to receive the excess cost grant

pursuant to section 10-76¢.

(2) Every decision by the department to place a child into out-of-
home care under the provisions of subsection (e) of section 17a-101g
and section 46b-129, and any subsequent change in out-of-home care,
shall take into account the appropriateness of the school setting and

the proximity to the school of origin.

(3) (A) Whenever a child is placed in out-of-home care by the
department pursuant to an emergency order under subsection (e) of
section 17a-101g or an order of temporary custody or an order of
commitment under section 46b-129, and at any subsequent change in
out-of-home care, the department shall immediately determine
whether it is in the best interests of the child to remain in the school of
origin. There shall be a presumption that it is in the child's best
interests to remain in the school of origin. The department shall
provide written notice of its decision to the parties not later than three
business days after the date on which the decision is made. Such notice
shall identify the factors that form the basis of the department's
decision. Any party may object to the department's decision not later
than three business days after receipt of such notice. The child shall
remain in the school of origin until the time for objection has passed
and until any disagreement is resolved, except as provided in
subparagraph (C) of this subdivision. The child shall be transported to
the school of origin pursuant to subsection (c) of this section during
any such disagreement except as provided in subparagraph (C) of this
subdivision. Such disagreements shall be expeditiously resolved. The
department shall bear the burden of proof that the school placement
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decision is in the child's best interests.

(B) The school placement decision may be revisited at any time
during the child's out-of-home care, if circumstances change, in order
to ensure that the school placement decision remains in the best
interests of the child. Notice of any subsequent decision to change the
child's school placement decision shall be provided in accordance with
subparagraph (A) of this subdivision. Any school placement decision
made pursuant to this section may be challenged through the dispute
resolution process for treatment plans. The child shall remain in the
school of origin until any such disagreement is resolved, except as
provided in subparagraph (C) of this subdivision and shall be
provided with transportation in accordance with subsection (c) of this

section.

(C) If at any time the department determines that continued
placement in the school of origin will jeopardize the child's immediate
physical safety, the department may immediately remove the child
from the school and shall notify the child's attorney, parents, guardian
ad litem and surrogate parent, if any, by phone or by facsimile on the
same business day. Any party may object to the decision to change the
child's school placement not later than three business days after receipt
of such notice. If any party objects to the change in school placement,
the department shall hold an administrative hearing not later than

three business days after the objection.

Sec. 5. (Effective July 1, 2011) (a) On or before January 1, 2012, the
Department of Education, in consultation with the Departments of
Public Health, Developmental Services and Higher Education, the
stakeholder committee described in subsection (b) of this section, the
chairpersons and ranking members of the joint standing committee of
the General Assembly having cognizance of matters relating to
education and the chairpersons and ranking members of the select
committee of the General Assembly having cognizance of matters

relating to children, shall develop guidelines that are in compliance
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with the Individuals with Disabilities Act, 20 USC 1471 et seq., and
Section 504 of the Rehabilitation Act of 1973, as amended from time to
time, regarding the prevention of lead poisoning among students and
the care of students with lead poisoning. Such guidelines shall include,
but not be limited to: (1) Information concerning professional
development opportunities for educators and school personnel
pertaining to the effects of lead on brain development, learning and
behavior and a child's social and emotional development, (2) methods
that educators and pupil personnel staff may use to mitigate the effects
of lead on a child's brain, such as early intervention, special education,
cognitive rehabilitation, speech and language intervention and related
services, (3) information for physicians, psychologists, speech and
language pathologists and other clinicians relating to the appropriate
developmental, neurological and cognitive diagnostic  or
developmental evaluations and assessments available for determining
lead-related impairments in a child's brain, (4) information for parents
and guardians concerning available means of prevention of lead
poisoning and available services for the treatment and care of a child
suffering from lead poisoning, and (5) information for parents and
guardians concerning federal parental due process rights. The
Department of Education shall make such guidelines available to local

and regional boards of education.

(b) Membership of the lead poisoning prevention and treatment
stakeholder committee, identified in subsection (a) of this section, shall
include (1) the chairperson of the State Interagency Birth-to-Three
Coordinating Council, or the chairperson's designee, (2) the executive
director of the Commission on Children, or the executive director's
designee, (3) the director of the Children's Trust Fund, or the director's
designee, (4) the executive director of the Office of Protection and
Advocacy for Persons with Disabilities, or the executive director's
designee, (5) the executive director of the Foundation for Educational
Advancement, or the executive director's designee, (6) the executive
director of Connecticut Charts-A-Course, or the executive director's

designee, (7) the president of the Connecticut Nurses Association, or
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the president's designee, (8) the director of the Connecticut Health
Information Network, or the director's designee, and (9) persons
selected by the Commissioner of Education who shall include, but not
be limited to, a person identified by the commissioner as someone who
is an expert on the educational implications of childhood lead
poisoning as it relates to federally required services, an attorney who
has expertise in special education law as it relates to educational
services for children suffering from exposure to lead or lead poisoning,
a physician, a school administrator, a teacher, three parents, one of
whom shall be a parent representing the African-American community
and one of whom shall be a parent representing the Latino community

and any other person the commissioner deems appropriate.

(c) The Department of Education may seek funding from nonprofit
organizations and private sources for purposes of developing the

guidelines described in this section.

This act shall take effect as follows and shall amend the following
sections:

Section1 | from passage 10-76ii

Sec. 2 from passage 10-76h

Sec. 3 from passage 10-184a

Sec. 4 July 1, 2011 17a-16a(a) and (b)

Sec. 5 July 1, 2011 New section

Statement of Purpose:

To clarify who is eligible to provide applied behavior analysis services
and who is responsible for supervising such providers of applied
behavior analysis services; to eliminate the requirement that parental
consent be secured when a planning and placement team recommends
a private school placement for a child eligible for special education; to
clarify the requirements relating to the provision of special education
services to children enrolled in a private school; to clarify the
programmatic and financial responsibility of education for state
agency-placed children; and to develop guidelines regarding the
prevention of lead poisoning among students and the care of students
with lead poisoning.
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[Proposed deletions are enclosed in brackets. Proposed additions are indicated by underline,
except that when the entire text of a bill or resolution or a section of a bill or resolution is new, it is
not underlined.]
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