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TO: The Government Administraiion & Elections Committee
RE: Bill 1196, AAC THE CONVEYANCE OF CERTAIN PARCELS OF
STATE LAND

DATE: March 21,2011 Amplification of Testimony
Dear Sen. Slossberg, Rep. Morin, and Members of the Committee:

In my oral testimony today I gave the citation for the Connecticut Land Transfer Act, which
I believe is the more appropriate instrument for handling the “Haddam land swap.” [ attach
that statute at the end of this letter. (I did not give the citation in written testimony.)

In my written testimony, I did not make a clear distinction between the amendments to the
Connecticut Environmental Policy Act and amendments to the Land Transfer Act. The
CEPA Work Group negotiated both items of legislation, and we had the same goals for both,
but they are somewhat different.

On the other hand, there is reason to suppose that CEPA may in fact apply in the Haddam
case. Litigation and negotiation on whether CEPA should apply in state land transfers arose
in connection with the transfer of the Norwich Hospital property. I attach a letter from
Attorney General Blumenthal to Jeffry Beckham at OPM, which addresses this

question.,

Finally, the DEP has a policy applicable to land swaps. And [ attach that, too, for your
attention. Our worry about using the Conveyance Act for the Haddam transfer is that it
eliminates the possibility of redress under other statutes and policies if matters go wrong. It
also puts considerable pressure on your committee to frame conditions that will make sense
in an uncertain future,

In oral testimony, I mentioned several factors that raise the appropriate level of scrutiny in
this case. The land swap breaks a conservation agreement between seller and the state; it is

- a transfer into private hands; it involves contaminated property that needs a clean-up; DEP

has designated the property as having a special ecological value.

Margaret Miner, Executive Director

7 West St., Suite 33, P.O. Box 1797, Litchfield, CT 06759 860-361-9349 FAX: 860-361-9341

email: rivers@oriversalliance.org

website: hitp://www.riversalliance.org
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KICHARD SLUHINTHAL
ATTORNIY GETERAL
Haford
Maseh 21, 2008
Mr, Jeffrey Beckhatd

Mumging Atlomey, Lagal Saviess Dividon
Departmen) of Poblie Works

165 Capitg] Avenye

Harford CT 06108

RE: Sedqide Reglons) Center
DearMr, Beakbies ' .

Recently you asked foz our.opinlén 63 1o whsthsr the provisieis of the Conm:ﬂmn
Environtemial Palley Act (CEPA™) apply to the potestial sale of the Siates propety known as
Seaside Regional Cester (“Seaglds™) 1o Scaslds in Waterford, LLC ("Developer)if the tobn of
Watetfgid shoosts pot (o excescits its stumtory right of first refusal. Based on the facts prestoted
10 s by the Depatinent of Piblio Works ("DFW™), i (2 5116 12Ys Seaslde 1o the Devaoper for
tha purpsse of developing nmmupunned cemmmunity for tidealy prasons, we Sonchida’ that -
CEPA does apply.

Bywayofbmkm\md. Snﬁdnwu a.twu tims a Stats gwned hospita) for patientx with
toberculosis and was later ysed as 2 resfdential Bcility for ﬂntz‘enﬁ]lyd.lsabied unmti] it elpied in
1597, Theentire propesty is Hsted Ga the Natana) Register of Historie Places, s vell as the
Stte Register of Fiftefio Plaies, Tho propexty was declared vurphus, 204 offered i a 1999 to
{he Town bf Walseford, which declingd to pmehaserlm property, Subtquently, the Offfsz'of
" Pallcy aed Minageinent (FOPA) poblished a Requitst for Qualificatioad ¢“RPEr, fof Shich
. repopses viate dic b May 1999, mﬂama hynReq‘m:s!.fuerpogﬂs(“RFP"), forwhith
" mpbnmmdmmsm& . In response o the RFQ nid RYP, the State enpsied it
. \:ﬁ&@niq&v;ﬂﬂ:ﬂ}al}wﬂd})&z for ihs saloof lh:p:opo:ty"thokhcsaﬂxﬁom byoke 60\‘&1
- etipelin 2001, -

. BelhtheRFde‘RH‘wdo\hauhasa)wfﬁw wﬂlbufnqamaqm‘ \innsd
eopnunonity £ the e3der ymdwmrmgm indepgndan F:;?g;,wuﬁna hvmg, tp-u;]ti;ik-d
" heallheare god elated ervi 525 Byad grovide & confinain of edre, edre. Fhire ie Alsh giher |
devaloprieny ebligivivhd, iochading be not tulted 10 the coi¥imEtion of o' mmo fazebo it
patiing 5t on'the property, You ask whether csmmppueabrow&smuzmaﬁp[mu
“of the spccifu wquirmenu inth RFQ nndRFPror the profésid devilopmtnt oftbvs;pw;)ai‘y
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CEPA places affirmative obligations upon Stata agincles when they mtmmmmdmg
of initidsing o tetion that may significantly affes uhu cuviroraaent. Con. Gren. Sted. Section
22a-Eb{) xeads, in Televant pamt

Each state department, instrusion o egmsy seeponsible for U primary recommsndation
of initigten of astions which rovy gignificandy aifeet the envircoment shail ey the pase
of each tuch proposed action make » detilled writtm evalitatipn of ils éivirendiental
impsct befora. duid.lng wheiter Lo \mduhh or spprove such sction,  (Emphass

wpplied.)

_Sirea th s Instapcy the State s clouly ipStiating an action —~ the sala of (he propaiiy —
the fssus Is whethey o7 nol the n!cd&uﬁewmmvegfummwmlnwﬁodﬂdmm
requireroents constituted 4n action that may sigolfcantly sficed tha mmmﬂ. Hection 228-1c
defines "actiont which may sighificantly effict tha shviraament” 2s:

rdivideal actmua or 8 sequenca of fctivities proposéd 1 be underekan by
state departmbats, invtituons or ages :s.urﬁnxipdlnmlsmlnpmby!}w
which could hve afor jotpect on the stabc’s land, wiler, als, historke strocnmes s
-landma(\:i 3! defined In esction 10410, exdsting bo’nnns. or otber ényifdnmental
Frioutées, or could'suve shod L b0 ths disadvamtige 6f long \kem envimrimentat ‘
goals. Such artiend shail hcludeb\ﬂnuib@ﬁm!kdtbmv{pmjm and grograms of stetc
agencies dnd how- no@bsuppmwd-w ¥ contracty -t grants, bt shall not Inttede
(1) edneggency wepswres wodervaken In Yesponse W =u inghediats teat fo public beahh
of afety; of (2) sédvities in which stety egency parficipation is minisieral in patwre,
Involving 0o sxecise of discretion bn the gt or the sus dapaﬂmu::, instingion or
£gency,

. +Ip comgspandenco dattd Imuuy‘).a 2006 OPM advuuflm’w ofhs ‘opinien that CEPA
{raoy npylicah}a to this Sate. I suppariof its posiifop, OPM stitey that the deyelopment
#premsein between tho Sikte nod the Devilopsr “dors wxmﬁﬁcmyonbpam;umuuby sald
- Purchinses; without svieh {oformativn, s IR (Environsknra) Imipact Bvaluntivn) ednoot be-
" perfoimed Thds redsonidg ignores r.'hcimguaga inboth the RFQ aad RFP fequiring. -
- dcve!d'mmtof eldery bpuslag,

L Basodwmhlmgmg mmumquﬁaunm:memoofswdohmnmqpon
thedawopuuatdfddalyhuudﬂ;mi Ligspecifis use, The RFQIs -
mﬁﬁpd"mduiykom!nsD ngmnl . hm.samlbn&uwmdfpwnor

- Witecford "haph o ackivve savrral e opmmlvb}w&vuhlSedide. dliidstg i pach

" piopser should factor Sdestod mdwehpmmobjacuvu‘ £ thede proposalsind inchudes as

: ,nn;cftheobjncliwg“ﬁlduiy!{om "Ihn?m’r.ﬁmund Sdehgmmm!isxeylewmth .

" Teferentes tue!dr-rlyhounug. Pmshp& 14 for exainple, stazer! PThe Purchises shill canteruct
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.. age-Ttstricled bousing.” Also sco paragreph 44 - ("Tae Purchases agrecs that ts purchase of
\h# Property and its othes uadeptakings in this Agresment ars and will be used for the paposs of
developmens of ths propity.”™ ). . .

. In furlier suppont of its poyiden, OFM pdviss that "iha ooly State action {5 golng 1a ba
the Stat ofTesing to the town of Weterford tha vight o buy the site or. selting the site to o private
pary,” You have advised us, howver, thar tha Town of Waterford has decllned 1o oxtriss ilg
stahitory right f first refusal; and elearly the State frnot mesely Vstiling.tha aftc 1o 2 private -
prky. but rther requhing that the Developts carry ot specific dovelopmeat plans.

Ulike the trageaction between the State end the Towns of Norwich aiid Freston, vwhich
tavolved the somple fraasfer ofthe Nerwich State Hospltet In en a3 is cotullddn,” wilhout day
privisions 246 Tts futere nce, it appears that i this fantiey the Stits s initlating the developmeent
of Setdlde Fof specific naes - housing fr 14 eldaly and the developrimt of a publie bezch,
. parking lot and gazebo. ln our opiaion Staa setfon requiring specifie developmant wriggers e
- application of CEPA. : .

Based upon all of the information ¢oittalned in the REQ, RFF, and the propostd Puichuse
£nd Sate Agreement, a5 well 28 the Information whith you provided to s oftice, the State is
ebligaing the Developer ln undétnke certain speéific end defined sclivitiss fnbrdec o be
eligitle to purthace Seaside. Therelor, CERA docs spply and tha Stats piust conduct an
enviramental jmpast evaluation (BIET) bafors proseeding wilh the sale of this propeny to the -

Develaper.
Very nuly yours,
) b BLUMENTHAL
e . Gareth D, Bys, Director of Lata] Affalrs, OP
Sécretery Robert L Genuarlo, OFM .
David LaVegian, Un

Richard Nucly
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Section 4b-47 of the Connecticut General Statutes

Sec. 4b-47. Sale or transfer of state land or interest in state land by
state agency. Notice. Publication. Comment period. Duties of
Commissioner of Environmental Protection. Exceptions. (a) Prior to the
sale or transfer of state land or any interest in state land by a state agency,
department or institution, such agency, department or institution shall provide
notice of such sale or transfer to the Council on Environmental Quality, the
Secretary of the Office of Policy and Management and the Commissioner of
Environmental Protection on a form approved by the Council on Environmental
Quality. Such notice shall be published in the Environmental Monitor and shall
provide for a written public comment period of thirty days foilowing publication
of such notice, during which the public and state agencies may submit
comments to the Secretary of the Office of Policy and Management. Such
comments may include, but shall not be limited to, significant natural and
recreational resources on such land and recommend means to preserve such
natural or recreational resources. The Secretary of the Office of Policy and
Management, In consultation with the Commissioner of Environmental
Protection, shall (1) respond to any written comments received during such
thirty-day comment period, and (2} publish such written comments along with
the Office of Policy and Management's response to such written comments in
the Environmental Monitor for a period of not less than fifteen days prior to the
sale or transfer of the land.

(b) The Commissioner of Environmental Protection shall develop a policy for
reviewing notices received from a state agency, department or institution, as
described in subsection (a) of this section, and making a draft recommendation
to the Secretary of the Office of Policy and Management as to whether all or a
portion of the land or land interest referenced in such notice should be
preserved by (1) transferring the land or land interest or granting a
conservation easement therein to the Department of Environmental Protection,
(2) imposing restrictions or conditions upon the transfer of the land or land
interest, or (3) transferring all or a portion of the iand or land interest, or
granting a conservation easement interest therein, to an appropriate third
party. Any such recommendations shall be accompanied by a report explaining
the basis of the recommendations and shall include, where appropriate, a
natural resource inventory. Such recormmmendations and report shall be
pubtished in the Environmental Monitor and shatll provide for a written public
comment period of thirty days following publication of such notice. The
Commissioner of Environmental Protection shall (A) respond to any written
comments received during such thirty-day comment period, (B) make a final
recommendation to the Secretary of the Office of Policy and Management, and




» LOGIN

{C) publish such written comments along with the Department of Environmental
Protection's response to such written comments including the department’s final
recommendation to the secretary in the Environmental Monitor, Following
receipt of the final recommendation of the Commissioner of Environmental
Protection, the Secretary of the Office of Policy and Management shall make the
final determination as to the ultimate disposition of the land or interest. Such
determination shall be published in the Environmental Monitor for a period of
not less than fifteen days prior to the sale or transfer of such land or interest.

(€) Nothing in this section shall be construed to:

(1) Limit the applicability of sections 22a-1a to 22a-1i, inclusive, with
respect to the sale or transfer of state land or any interest in state land, except
that if an environmental impact evaluation was prepared pursuant to sections
22a-1b and 22a-1c or an environmental statement was prepared for such state
land or interest in state land pursuant to any other state or federal law or
regulation, as specified in section 22a-1f, such state agency, department or
institution shall be exempt from the notice and public comment requirements
set forth in subsections (a} and (b) of this section;

(2) Affect any purchase and sale agreement entered into between the state
and any second party that was in effect prior to October 1, 2007, or any
subsequent sale, transfer, easement, lease or other such agreement made
pursuant to any such purchase and sale agreement;

(3) Apply to the conveyance of any parcel of state land or any interest in
state land pursuant to an act of the General Assembly;

{4) Apply to the sale or transfer of state-lands between state agencies;

(5) Apply to any easement that is granted to a municipality or a regulated
utility or utilities that (A) primarily benefits the state or an agency or institution
of the state, (B) is ordered as the result of a state or federal regulatory process
or proceeding, or (C) is necessary as a result of the construction or
reconstruction of any Department of Transportation highway or facitity;

(6} Apply to the sale or transfer of state land or an interest in state land
that was designated as surplus, pursuant to subsections (b} and (c) of section
4b-21 prior to October 1, 2007, provided the provisions of this section were
complied with at the time of such designation;

(7) Apply to the transfer of ten acres or less by the Department of
Transportation or the Department of Education;

(8) Limit state agency or public comments to a particular subject matter
area;

{9) Limit the publication of any public notifications, comments or reports
that are required under this section scolely to the Environmenta! Monitor; or

(10) Limit the solicitation of public comment solely to the Environmental
Monitor.
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Manual Code 2214
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Department of
Environmental Protection
DIRECTIVE
SUBJECT: Exchanges of Land or Interests in Land

PURPOSE: To establish the policy and procedures to be followed for exchanging land or
interests in land under the custody or control of the Department of Environmental Protection
(“"the Department” or "DEP"). This Directive supersedes the November 21, 1990, “Land
Exchange Policy” signed by Commissioner Carothers.

POLICY: In general, land or interests in land under the custody and control of the
Department has been obtained to permanently protect such property for its conservation,
recreation, natural resource or other value, In addition, such land or interests in land has
been obtained for the benefit of the public, including future generations. Accordingly, such
iand or interests in land shall not be exchanged, except in extenuating circumstances and
only when all of the following criteria are met:

(a) The exchange is not contrary to the terms or conditions under which the acquisition,
gift, or bequest of such land or interest in land was accepted;

(b) The {and or interest in land has been evaluated by Department personnel and
determined not to be integral or significant to the resource management programs of the
Department;

{c) Appraisals have determined that the fair market value of the land or interest in land to
be received by the Department is equal to or greater than the fair market value of the land
or interests in land being conveyed out by the Department;

(d) The land or interests in land to be received by the Department provides substantially
greater utility to the resource management programs of the Department than the land or
Interests in land being conveyed out by the Department;

{e) The Commissioner has determined that any proposed use of the land or interests in land
to be exchanged, if known at the time of the exchange, is consistent with the State
Conservation and Development Policies Plan; and

(f) Except in extraordinary circumstances, the iand or interest in tand being conveyed out by
the Department will be conveyed subject to: 1) a conservation or other easement or similar
encumbrance in favor of the state ensuring that any restriction on such land or interest in
land that was in effect immediately prior to the exchange remains in effect after the
exchange; and 2) a reverter clause stipulating that the land or interest in land will revert
back to the DEP if the easement or similar encumbrance is violated or not upheld. Any




finding of extraordinary circumstances shall not apply to land subject to Conn. Gen. Stat. §
23-8a. :

SCOPE: With the exception noted herein, this Directive shall apply to the exchange of land
or interests in land that are under the custody or control of the Department. This Directive
does not apply to the exchange of land or interests in land of a half acre or less, where the
sole purpose of the exchange is to facilitate a boundary line agreement to be entered into
between the Department and an adjacent property owner. All exchanges of land or interests
in land covered by this Directive are subject to the requirements of Conn. Gen. Stat § 4b-
47, unless exempted by that statute.

PROCEDURE:

1. Proposed exchanges shall be presented to the Supervisor of the Land Acquisition and
Management Unit ("Supervisor”) or the Supervisor's staff for consideration. If the
Supervisor believes that a proposed exchange does not meet the criteria of this Directive,
the Supervisor may respond to a proposed exchange. For purposes of this Directive, the
term “Supervisor” shall mean the Supervisor in charge of overseeing the staff of the Land
Acquisition and Management Unit.

2. The Supervisor shall prepare a listing - or review package - of the proposals that the
Supervisor believes may meet the criteria of this Directive. In preparing this listing/review
package, the Supervisor shall indicate whether the proposed use of land or interests in land
to be exchanged, if known at the time of the exchange, requires compliance with the
Connecticut Environmental Policy Act, Conn. Gen. Stat. § 22a-1 et. seq. The Supervisor
shall provide this listing/review package to the Department’'s Property Management Review
Team ("PMRT") and to the Bureau Chief for the Bureau of Outdoor Recreation (“Bureau
Chief").! The PMRT shall review any proposed exchange based upon the criteria of this
Directive and the utility of the land or interests in land relative to the resource management
programs of the Department or to other state agencies that may be involved.

3. A proposed exchange deemed worth pursuing shall be presented to the appropriate
managers of the Supervisor of the Land Acquisition and Management Unit, in writing, and
shall include the matters noted in this Directive as well as any additional information to be
considered. If an exchange is deemed worth pursing, it shall be presented to the
Commissioner. If the Commissioner makes an initial determination that a proposed
exchange is worth pursuing, the Commissicner may also decide whether or not to seek
input from the chief executive officer of each municipality in which the land proposed for
exchange or interests therein is located or from the publiic. Subject to paragraph 7 below,
the Commissioner may seek such input at any time, however, the decision whether or not
to seek such input is a matter wholly within the Commissioner’s discretion.

4. The Commissioner shall determine whether to proceed with the proposed exchange. In
making this determination, the Commissioner shall consider: (a) whether the criteria noted
above in this Directive have been satisfied; (b) whether such exchange is beneficial to the
state; (c} the views of the Supervisor, the Supervisor’s managers, the Bureau Chief, the
PMRT, and, if applicable, the chief executive officer and interested members of the public;
and (d) the Departmental resources required to consummate the exchange.

5. If the Commissioner decides to proceed with an exchange, the Department’s Land
Acquisition and Management Unit ("LAMU") will negotiate the proposed exchange. Unless
the Department initiated the exchange or the Commissioner determines that payment of the




costs of the exchange is in the best interests of the state, as part of the negotiations, the
LAMU will notify the party or parties involved that the Department shall not be respensible
for any costs associated with the exchange, and that all such costs, including appraisal fees,
surveying costs, administrative fees, and if applicable, studies and other costs assoclated
with complying with Conn. Gen. Stat. § 22a 1 et seq., shall be borne by the party or parties
requesting the exchange. The LAMU shall select the appraiser to be paid by the other party
or parties and shall also notify the party or parties involved that the exchange may be
subject to the requirements of Conn. Gen. Stat. § 4b 47, including public notice and
comment. Written appraisals of the fair market value of the land or interests in land to be
exchanged must be received by the LAMU before any agreement can be reached.

6. If the LAMU is able to successfully negotiate the terms and conditions of the exchange,
and the land or interests in land are exempt from Conn. Gen. Stat. § 4b-47, the LAMU shall
initiate any required legal proceedings to consummate the exchange, including, where
necessary, approval by the Governor,

7. If the LAMU is able to successfully negotiate the terms and conditions of the exchange
and the land or interests in land are not exempt from Conn. Gen. Stat. § 4b-47, the LAMU
shall coordinate with the Council on Environmental Quality and the Secretary of the Office of
Policy and Management, as needed and shall provide any needed assistance regarding
compliance with Conn. Gen. Stat. § 4b-47. In addition, when providing notice to the Council
on Environmental Quality and the Secretary of the Office of Policy and Management,
pursuant to Conn. Gen. Stat. § 4b-47, if notice has not already been provided earlier, the
Commissioner shall provide notice of the proposed exchange to the chief executive officer of
each municipality in which the land proposed for exchange or interests therein is located.
Such notification to municipal officials may be provided using informal means, such as an e-
mait or a telephone conversation and need not be provided using formal means such
publication in a newspaper or elsewhere. If after the requirements of Conn. Gen, Stat. § 4b-
47 have been satisfied, the Commissioner decides to proceed with the proposed exchange,
the LAMU shall initiate any required legal proceedings to consummate the exchange,
including, where necessary, appreval by the Governor,

8. After any exchange has been completed, the LAMU will work with the Department’s
Bureau of Financial and Support Services to report to the Comptroller or other state agency
as necessary, any changes regarding the inventory of property under the custody and
conirol of the Department,

! The Property Review Management Team may be comprised of representatives from the
different divisions of the Department, including Parks, Forestry, Marine Fisheries, Inland
Fisheries, Wildiife, Coastal Resources, Water Resources, Boating and Support Services. In
appropriate cases, the PMRT may also include a representative from other entities of the
state, such as the Department of Public Health.

Issued by: /S/ Commissioner Gina McCarthy

Date: June 10, 2008




