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Chairmen McDonald and Lawlor, Members of the Committee, on behalf of the
American Tort Reform Association ("ATRA"), | want to thank you for allowing me to
testify before you today in regard to Raised Bill 5473, which would extend the statute of
limitations and revive time-barred claims.

| am an attorney in the Public Policy Group of Shook, Hardy & Bacon L.L.P.'s
Washington, D.C. office. | have written extensively on liability law and civil justice
issues. | am a graduate of George Washington University, where | graduated with
honors with degrees in law and public administration. | graduated from the State
University of New York College at Geneseo with a B.S. in Management Science.

| serve as co-counsel to ATRA, a broad-based coalition of more than
300 businesses, corporations, municipalities, associations, and professional firms that

have pooled their resources to promote reform of the civil justice system with the goal of -

ensuring fairness, balance, and predictability in civil litigation.

Sexual abuse against a child is intolerable and should be punished, both through
criminal prosecution and civil claims. | commend the Committee for considering steps
to further protect victims of sexual abuse. My testimony today addresses only general
principles underlying statutes of limitations, as well as the reasons why retroactive
changes to such laws are often view unsound policy by legislatures and courts. |
testified before this Committee on a similar bill last year.

ATRA's interest in Raised Bill 5473 relates to preserving fundamental legal
principles in civil cases and avoiding a serious problem that can arise in highly
sympathetic situations like this one, namely, that bad facts can sometimes lead to the
development of bad law. When legislation is driven by emotion, there can be adverse
impacts that well-meaning legislators may not intend. To avoid this problem, lawmakers
must approach these difficult cases with an appreciation of all the interests affected.
Changes in the law must be examined objectively based on certain core principles.
ATRA believes that in order for statutes of limitations to provide the predictability and
certainty for which they are intended, they must be, at minimum: (1)} finite; and (2) that
any changes must be prospective only.




Statutes of Limitations: An Overview

Tort law, by its very nature, deals with horrible situations — accidents resulting in
serious injuries that have a dramatic impact on a person’s life, negligence in the
workplace or a defective product that leads to person's death, and diseases contacted
through exposure to toxic substances, for example. In each situation, however, the law
provides a finite period in which to bring a civil claim. These are statutes of limitations.
They are basically a legal “countdown” that begins when someone is injured. When the
time period expires, a claim may no longer be brought.

Statutes of limitations are important because some period is needed to balance
an individual's ability to bring a lawsuit with the ability to mount a fair defense and to
protect courts from stale or fraudulent claims. As time passes, witnesses become
difficult to locate or pass away, records are lost or discarded, and memories fade.
Without statutes of limitations, litigation can become a “he said-she said” situation.

There's no magic number as to what is a fair length of time to bring a lawsuit.
Statutes of limitations are inherently arbitrary. As legislators, you must strike a difficult
balance. On the one hand, potential plaintiffs should have an adequate opportunity to
bring a claim. On the other hand, defendants and the courts must be protected from
having to deal with cases in which the search for the truth may be seriously impaired by
the loss of evidence, witnesses, and fading of memories. By striking this balance,
statutes of limitations promote justice, discourage unnecessary delay, and preclude the
prosecution of stale or fraudulent claims. These laws are essential to a fair and well-
ordered civil justice system. The possibility of an unfair trial is heightened when heart-
wrenching allegations are involved.'

In addition, statutes of limitations also provide predictability and certainty to the
business community as well as nonprofit organizations. It allows them to accurately
gauge their potential liability and make financial and insurance coverage decisions
accordingly.

! These concerns apply broadly to tort claims. For instance, last week, the Texas Supreme Court
unanimously upheld a law placing a ten-year limit on product liability lawsuits. As the amicus brief
authored by the Texas Solicitor General James Ho noted, “A decade is a long time to wait for a lawsuit to
end - let alone for cne to begin." The brief further explained that “our legal system does not remedy
injuries in perpetuity. Evidence grows stale; eyewitnesses move; recerds become lost, and parties
receive assurances that courts will not reexamine acts from the distant past that have long since faded
from memory. The rule of law is served by clear rules - and that includes traditional rules governing the
timing of suit.” The Texas Supreme Court agreed, noting that “[o]ne practical upside of curbing open-
ended exposure is to prevent defendants from answering claims where evidence may prove elusive due
to unavailable witnesses (perhaps deceased), faded memories, lost or destroyed records, and institutions
that no longer exist."Methodist Healthcare System of San Anfonio v. Rankin, Slip Op, No. 08-0316, at 6
(Tex. Mar. 12, 2010).




Connecticuf’'s General Statutes of Limitations

Every type of civil claim is subject to a finite statute of limitations. In Connecticut,
personal injury claims must generally be brought within three years. Conn. Gen. Stat.
§ 52-577. Wrongful death claims must be brought within two years of death or five
years from the date of the act or omission at issue. Conn. Gen. Stat. § 52-5655. There
is a generally a three-year period to bring product liability claims running from the time
that the injury was sustained or when the injury was or should have been discovered
with reasonable care. Conn. Gen. Stat. § 52-577a. Similarly, an action related to
exposure to a hazardous substance must be brought but within two years from the date
when the injury or damage complained of is discovered or in the exercise of reasonable
care should have been discovered. Conn. Gen. Stat. § 52-577¢c. These laws reflect a
legislative judgment that a two, three, or five year period provides claimants in these
actions with an adequate time to pursue a claim while giving defendants a fair
opportunity to contest complaints made against them.

Connecticut’s Current Statute of Limitations for Sexual Acts Toward Minors
Already Provides a Substantial Time to Bring a Lawsuit

In the case of childhood sexual abuse, the legislature has already struck that
balance in favor of protecting victims by allowing the filing of a lawsuit three or more
decades after the events occurred. The law has already been extended significantly,
twice. In 1991, the law was extended from 2 years from the date such person attains
the age of majority to 17 years from the date such person attains the age of majority. In
2002, the statute of limitations was charged from 17 years to 30 years from the date
such person attains the age of majority, its current form. Conn. Gen. Stat. § 52-577.
Thus, a child abused at age 8 has 40 years to bring a claim. Connecticut law is
significantly longer than the statute of limitations applicable to child sexual abuse claims
in most other states.

Raised Bill 5473 Goes Too Far

Raised Bill 5473 would eliminate the statute of limitations entirely, subjecting
organizations to indefinite liability. By providing that a claim may be brought within three
years of discovering new evidence, even after thirty years of a plaintiff reaching
majority, the proposed legislation provides no true limit at all. If enacted, the bill sets a
dangerous precedent for other types of litigation, in addition to placing nonprofit
organizations such as schools, boys and girls clubs, and other organizations that work
with children at risk for claims based on actions of employees that are long gone and
where paperwork no longer exists.

The proposed legislation exacerbates the problems with abolishing the statute of
limitations by doing so refroactively. In so doing, the legislature would permit expired
cases, ho matter how many years ago they occurred, to be filed whenever additional




evidence is discovered in the future. While reviving cases in which the statute of
limitations has expired may not be unconstitutional in Connecticut,® as it is in several
other states,® there are sound public policy reasons for not taking such a step. As the
Florida Supreme Court recognized, “retroactively applying a new statute of limitations
robs both plaintiffs and defendants of the reliability and predictability of the law.”* For
example, nonprofit employers may have purchased insurance or more insurance had
they known that they could be subject to lawsuits for an indefinite period of time.
Records retention policies may have provided for discarding old personnel files after a
number of years. In addition, in most instances, retroactively eliminating the statute of
limitations is likely to have little effect on those who perpetrated the abuse, the child
abusers, who are unlikely to have any substantial means to be able to answer
judgments, and many may be dead. The more likely groups affected are school
districts, churches, other employers, and their insurers, who are faced, decades after
the fact, with arguments that they should have prevented the harm that occurred from
the acts of the perpetrator. They are faced with liability even though they may have
taken significant steps to protect children from abuse since the allegations came to light.

Just as retroactively changing a statute of limitations is unfair to defendants, it is
unfair to plaintiffs. Consider for example if the legislature decided today that it had gone
too far in 2002 when it increased the statute of limitations for child sexual abuse from 17
to 30 years of reaching majority and instead reduced the period of time to no more than
25 years of reaching majority. Imposing such a change refroactively would. be
extraordinarily unfair to a person who reasonability believed he had an additional five
years to bring a claim, but no found himself precluded from doing so.

Recognizing the unfairness of changing rules mid-stream, the extreme difficultly
for organizations who are not directly responsible for the abuse to defend themselves
against decades-old allegations where witnesses and records are long gone, the bad
precedent it sets for other types of lawsuits, and the questionable constitutionality of

2 Roberts v. Caton, 619 A.2d 844, 224 Conn. 483 (1993).

3 See, e.g., Waller v. Piltsburgh Corning Corp., 742 F. Supp. 581, 583 (D. Kansas 1990) (citing
numerous decisions); M.E.H. v. L.H., 685 N.E.2d 335, 339 (lll. 1997); Doe v. Roman Catholic Diocese,
862 S.W.2d 338, 341 (Mo. 1993) (en banc); Gould v. Concord Hospital, 493 A.2d 1193, 1195-96 (N.H.
1985); Kelly v. Marcantonio, 678 A.2d 873, 882-83 (R.|. 1998); Baker Hughes, Inc. v. Keco R&D, Inc., 12
S.W.3d 1, 4 (Tex. 1999); Starnes v. Cayouette, 419 S.E.2d 669, 673 (Va. 1992).

* Wiley v. Roof, 641 So. 2d 66, 68 (Fla. 1994).




such laws, most states have not followed in the footsteps of California.® Almost all state
legislatures in which proposals similar to Raised Bill 5473 have been introduced in
recent years have either rejected them or not acted upon them, except for Delaware
and Oregon ®

THE VAST MAJORITY OF STATES HAVE REJECTED
RETROACTIVELY REOPENING STATUTES OF LIMITATIONS

. @ Reform Rejected

B Reform Enacted

® The unanticipated surge of stale lawsuits has had dire economic consequences. During California’s
one-year window, approximately 1,000 lawsuits were filed, including about 200 lawsuits that did not
involve the Catholic Church. See Bart Jones, Church Pushed to Financial Brink, Newsday, Mar, 22, 2009,
at A15, available at 2009 WLNR 5402533. Some of the claims dated back to conduct that allegedly
occurred over seventy years prior. The change in law resulted in nearly $1 billion in potential liability for
school districts, churches, insurers, and others. Ultimately, the Diocese of San Diego filed for Chapter 11
bankruptey in 2007, and is the largest American diocese to file for bankruptcy protection. See David
Gregory, Some Reflections on Labor and Employment Ramifications of Diocesan Bankruplcy Filings, 47
J. Cath. Legal Stud. 97 (2008) {providing details on each diocese or archdiocese bankruptcy). Last year,
the Catholic Diocese of Wilmington filed for bankruptcy as a result of the sudden surge of lawsuits filed
after Delaware passed such legislation in 2007. The Wilmington diccese estimates that it faces
$100 million in liability. See Maureen Milford, Wilmington Diocese Files for Bankruptcy, News Journal,
Qct. 18, 2009, at http:/www.delawareonline.com/article/20091018/NEWS/91018021.

© While Maine eliminated the statute of limitations applicable to child sexual abuse cases in 1999, it
did not do so refroactively. See Me. Rey. Stat. Ann. tit 14, § 752-C; see also Guplilf v. Martin, 288 F.R.D.
62 (D. Me. 2005) (“Although later amendments to Section 752-C allow persons who were victims of
sexual abuse as minors to pursue their claims at any time, the Legislaiure clearly did not intend for this
expanded statute of limitations to revive claims that were already "barred by the previous statute of
limitations in force" prior to the amendments. . . .").



Most recently, the South Dakota legislature passed, by an overwhelming
maijority, a bill that would provide that victims of childhood sexual abuse who are over
forty years of age can sue the individuals who abused them, but not bring stale suits
against schools, churches, or other institutions.”

Conclusion

In sum, while the reasons and motivation behind Raised Bill 5473 are
understandable, it is important that Connecticut's civil justice system to maintain the
predictability and certainty of statutes of limitations. Since Raised Bill 5473 is neither
finite nor prospective only in nature, ATRA is concerned with the precedent it sets for
the future.

These changes may lead to similar changes in the statutes of limitations
applicable to other claims. Childhood sexual abuse claims are tragic. One cannot help
but feel great compassion for these claimants. But the same thing could be said of
many other tort claimants, such as people who have been horribly burned, severely
disfigured, left paralyzed, developed cancer, or that have experienced substantial
personal loss. If the legislature begins to make policy decisions with regard to statutes
of limitations that are based on emotion rather than sound public policy and respect for
the rule of law, we will have chaos. The exceptions to statutes of limitations will begin to
swallow the clearly defined rule. For these reasons, ATRA opposes Raised Bill 5473.

| thank the Committee for the opportunity to testify today and would be pleased to
answer any questions.

"H.B. 1104 (S.D. 2009). As of March 12, 2016, the bill was awaiting the Governor's signature.




