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2540.60 A Coverage Group Description

 This group includes residents of long term care facilities (LTCF) who:
1.  reside in the LTCF for at least thirty (30) consecutive days; [and]
‘2. have income within a special income level; and

3. meet any of the following criteria:

a.  are under twenty-one (21) years of age; or

~ b.  are considered by the Department to be Caretaker Relatives on the basis
of the following AFDC criteria:

(1) meeting the conditions of "living with" thé dependent child,
although temporarily separated ([cross reference] Cross Reference:
2515); and

(2) being within acceptable degree of relationship to the child ([cross
reference] Cross Reference: 2515); or

¢.  are pregnant women.

Duraﬁon of Eligibility

Individuals qualify as categoncally needy under this coverage group beginning with
the first day of the first thirty (30) continuous days of residence, and continue to

. qualify [for] so long as ‘as the conditions above are met.

rf Income and Asset Criteria

1. The Department determines income eligibility under this coverage group by
comparing the individual's gross income to the [Special] special Categorically
Needy Income Limit (CNIL), set at 300% of the maximum SSI amount for
one person.

a.  If the individual's gross income is less than the special CNIL, he or she
passes the income test.

b.  If the individual's gross income equals or exceeds the special CNIL, he
or she does not qualify under this coverage group.
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2540.60 C. | Income and Asset Criteria (continued)

;: 2. The Department uses the AFDC asset limit fo determine eligibility for this
coverage group.

. 3. _The home equity limitation described in section 4030.20 applies to this
: coverage group. _
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2540.64 A.

Coverage [Groups] Group Description
This group includes individuals who:
1 would be eligible for HUSKY A as categorically needy if resxdmg ina long :

term care facility (LTCF); [and]

2. qualify to receive home and community-based services- under a waiver

approved by the [Health Care Financing Administration] Centers for
Medicare and Medicaid Services; and

'3. would, without such services, require care inan LTCF.

Duration of Eligibility

Individuals qualify for HUSKY A as categorically heedy for as long as they meet
| the conditions above and receive home and community-based services under a
| waiver.

- Income and Asset Criteria

0" The Department determines income eligibility under this coverage group by

comparing the individual's gross income to the [Special} special Categorically
Needy Income Limit (CNIL), set at 300% of the maximum SSI amount for
one person. To qualify as categorically needy, the individual's gross income
must be less than the specml CNIL.

- 2. The Department uses the AFDC asset limit to detennme eligibility.

3. The home equity limitation described in section 4030.20 applies to this

coverage group.
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Coverage Grbup Description

This group includes residents of long term care facilities (LTCF), ;a!hoz

1.  meet ihe categorical requiremen’cs of age, bﬁndness or disabilityf, and] ;
2. reside in the LTCF for at least thirty (30) consecutive days; and

3. have income below a special income level.

Duration of Ehgzbﬂxty

Individuals qualify as categoncaliy needy under this coverage group begmmng with

the first day of the first thirty (30) continuous days of residence, and continue to
qualify [for] so long as ‘as the conditions above are met. A

Income and Asgset Criteria

1. The Department determines income eligibility under this coverage group by
companng the individual's gross income to the [Special] special Categorically

Needy-Ines mg«};m&LWQ%TEL}—SVt—aL%Qw/wf—&vmaxmum_SpI_ar“ "u:‘_fﬂr- :
one person.

a.  If the individual's gross income is less than the [Special] special CNIL,
he or she passes the income test.

b.  If the individual's gross income equais or exceeds the {Specia}] special
CNIL, he or she does not qualify under this coverage group.

2. The Department uses the AABD asset limit to determine ehgibxhty for this
coverage group. : :

3. The home equity limitation descrfbed in secuon 4030.20 agghes to this

coverage group,
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254092  A. | Coverage Group Description
This group includes individuals who:
1. would be eligible for MAABD if residing in a long term care facility
(LTCF); [and]
2. qualify to receive home and community-based services under a waiver
approved by the Centers for Medicare and Medicaid Services; and
3. would, without such services, require care in an LTCF.
B. | Duration of Eligibility
Individuals qualify for Medicaid as categorically needy for as long as they meet
the conditions above and receive home and. community-based services under a
waiver. :
C. | Income and Asset Criteria

1.

Except as described in subparagraph 3 below, the Department determines
income eligibility under this coverage group by comparing the individual's
gross income to the [Special] special Categorically Needy Income Limit
(CNIL), set at 300% of the maximum SSI amount for one person. To qualify
as categorically needy, the individual's gross income must be less than the
special CNIL.

Except as described in subparagraph 3 below, the Department uses the

‘AABD asset limit to determine eligibility.

Individuals who are eligible for Medicaid under the “Working Individuals
with Disabilities” coverage group, the “Severely Impaired” coverage group
or the “Severely Impaired Non-SSI Recipients” coverage group, and who
also meet the non-financial eligibility criteria described in paragraph A to
receive home and community-based services under the Personal Care
Assistance waiver, the Acquired Brain Injury waiver, the Department of
Developmental Services Comprehensive waiver or the Department of
Developmental Services Individual and Family Support waiver are
considered to meet the income and asset criteria of this coverage group.
(Cross References: 2540.85, 2540.76 and 2540.77)[.]
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Individiials Receiving Home and Community Based Services (W01)

Income and Asset Criferia (continued)

254092 C.

- 4. The home equity lunitation described in section 4030.20 applies to this
: coverage group.
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3028 This chapter describes the technical eligibility requirement in the Medicaid program

peftain ]

g to the transfer of an asset for less than fair market value, for transfers that occur

prior to

February 8. 2006.

The material contained in this chapter pertains only to the Medicaid program. Policy and
procedures concerning transfers of assets in the cash and Food Stamp programs are
contained elsewhere in this section, as are the Medicaid policy and procedures existing

[prior to the implementation of this policy] with respect to transfers of assets occurring on

or after

February 8. 2006.
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- The Department uses the policy contained in this chapter to evaluate asset transfers,
inc

1.
2

l_udmg the establishment of certain trusts, if

the individual is requesting Medicaid benefits for October 1, 1993 or later; and

. the transfer occurred or the trust was established on or afier August 11, 1993 but
. prior to February 8, 2006,
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Basic Provisions

General Statement

3028.05 A.

i There is a period established, subject to the conditions described in this chapter, -
during which institutionalized individuals are not eligible for certain Medicaid
services when they or their spouses dispose of assets for less than fair market
value on or after the look-back date specified in paragraph C. This period is called
the penalty period, or period of ineligibility.

Individuals Affected

1.

The policy contained in this chapter pertains to institutionalized individuals
and to their spouses.

2. Anindividual is considered institutionalized if he or she is receiving:
a.  LTCF services; [br}
b.  services provided by a medical institution which are equivalent to those
provided in a long-term care facility; or
¢. home and community-based services under a Medicaid waiver, ([cross
reference] Cross References: 2540.64 and 2540.92)].]

Look-Back Date for Transfers

1. Except as described in paragraphs 3 and 4 below, the look-back date for
transfers of assets is a date that is 36 months before the first date on which
both the following conditions exist:

a. the individual is institutionalized; and
b. the individual is either applying for or receiving Medicaid.

2. With respect to payments from the corpus or income generated by the corpus
of an irrevocable trust which is permitted to be paid to or for the benefit of
the individual, but which is instead paid other than to or for the benefit of the
individual, the look-back date is the same as described in paragraph 1. (Cross
Reference: 3028.11 C. 2)[.]

3. With respect to payments from a revocable trust other than those made to or

for the benefit of the individual, the look-back date is a date that is 60
months before the first date on which both the following conditions exist:

a. the individual is institutionalized; and
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Basic Frovisions
3028.05 €.} 3. Look-Back Date for Transfers (continued)

1.

b.  the individual is either-applying for or receiving Medicaid.
{Cross Reference: 3028.11 B. 2)

With respect to an irrevocable trust from which, or any income generated by
the corpus from which, no payment could be made to the individual under
any circumstances, the- Took-back date is the same as descnbed in paragraph
3 (Cross Reference: 3028.11 C. 3).

: Transfers Attributable to Individual or Spouse

The Department considers transfers of assets made within the time limits
described in paragraph C on behalf of an institutionalized individual or his or
her spouse by a guardian, conservator, person having power of attorney or
other person or entity so authorized by law to have been made by the
individual or spouse.

In the case of an asset that the individual holds in common with another

__person_or_persons in joint tenancy, tenancy in common[,] or similar

arrangement, the Department Considers the asset (or atfected portion of such

asset) to have been transferred by the individual when the individual or any
other person takes an action to reduce or eliminate the individual's ownership
or control of the asset. :

. Start of the Penalty Period
The penalty period begins:
1.

the first day of the month during which assets are transferred for less than
fair market value, if this month is not part of any other period of ineligibility
caused by a transfer of assets; or

the first day following a period of ineligibility caused by a previous transfer
of assets, if the transfer under examination occurred during a period of
ineligibility caused by a previous transfer of assets.

Leneth of the Penalty Period

1.

The length of the penalty period is determined by dividing the total
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Basic P)

rovisions

302805 F. |

Length of the Penalty Period (continued)

uncompensated value of all assets transferred on or after the look-back date
described in paragraph C by the average monthly cost to a private patient for
LTCF services in Connecticut.

a.

For applicants, the average monthly cost for LTCF services is based on
the figure as of the month of application.

For recipients, the average monthly cost for LTCF services is based on
the figure as of:

(1) the month of institutionalization; or

(2) the month of the transfer, if the transfer involves the home, or the
proceeds from a home equity loan, reverse mortgage or similar
instrument improperly transferred by the spouse while the
institutionalized individual is receiving Medicaid, or if a transfer
is made by an institutionalized individual while receiving
Medicaid, (Cross Reference: 3028.15)[.]

Except as described in subparagraph 3 below, each transfer is evaluated
separately and a penalty period established consisting of a number of whole
months [and/or] or, a partial month based on that particular fransfer.

[a.] If multiple transfers occur in the same month, the uncompensated values
are added together and the transfers are treated as a single transfer for that
month. A single penalty period is then calculated.

[b.

If the total uncompensated value of the assets transferred during a
month prior to 7/1/95 is less than the appropriate average monthly cost
for LTCF services described in paragraph 1 above, there is no penalty
period based on the assets transferred that month.

If the penalty period associated with an asset transferred prior to 7/1/95
results in 2 number of whole and a partial month, the penalty is based
solely upon the number of whole months.]

4 Medicaid Eligibility During the Penalty Period
1.

During the penalty period, the following Medicaid services are not covered:

a.

LTCF services; [and]
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302805 G. Medicaid Eligibility During the Penalty Period (continued)-

b.  services provided by a medical institution which are equivalent to those
provided in a long-term care facility; and

c. home and community-based services under a Medicaid waiver.

2. Payment is made for all other Medicaid services during a penalty period if
the individual is otherwise eligible for Medicaid.

Transfers Aft’eéﬁngBoﬂx Spouses

1. If a wansfer made by an mndividual results in a penalty period for the
individual, the penalty period is apportioned between the individual and
spouse if:

a. the spouse either is or becomes eligible for Medicaid; [and]

b. the spouse is also institutionalized; and

tie-individual rérains-at-the-tim

ST pottion of the penalty agatnst
conditions a. and b, are met.

| 2. When a penalty period is apportioned between spouses as described above,

the penalty period for each spouse is equal in length to one half the length
remaining at the time,

3. If, for some reason, one spouse no longer is subject to his or her portion of
the penalty period described in paragraph 2, the remaining portion of the
penalty period applicable to both spouses is served by the remaining spouse.
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3028.15 An 'mstatuuonahzed individual or the individual's spouse is considered to have

trar
- und

A.

sferred an asset exclusively for a purpose other than qualifying for assistance
er circumstances which include, but are not limited to, the following:

Undue Influence

1. If the transferor is competent at the time the Department is dealing with the
transfer, the individual must provide detailed information about the
circumstances to the Department's satisfaction.

2. If the transferor has become incompetent since the transfer and is
incompetent at the time the Department is dealing with the transfer, the
transferor's conservator must provide the information.

: 3.  The Department may pursue a legal action against the transferee if the

Department determines that undue influence caused the transfer to occur.

Foreseeable Needs Met

The Department considers a transferor to have met his or her foreseeable needs

if, at the time of the transfer, he or she retained other income and assets to cover
basic living expenses and medical costs as they could have reasonably been
expected to exist for the next 36 months, or, in the case of transfers to trusts or
similar devices, the next 36 or 60 months, as described [at] in section 3028.05 C.

Transfer to or by Legal Owner

| The Department considers a transfer to have been made to return the asset to its
. legal owner if:

1. the individual proves with clear and convincing evidence that the transferee

had entrusted the asset to him or her with the intent of refaining beneficial
interest; or

' 2. the individual who receives the asset or who actually makes the transfer:

a. holds the asset jomﬂy with the assistance unit at the time of the
transfer; and

b. is a legal owner of the asset, (Cross Reference: 4010)[.]
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Subject:

r Made Exclusively for Reasons Other Than Qualifying

Tr:amf:l

3028.15 D.

. Transferred Asset Would Not Affect Eligibility if Retained
| The Department considers a transfer to be made for purposes other than to

qualify when:

- 1. the institutionalized individual would have been eligible if the transferor

had retained the asset; fand]

| 2. the transferred asset was not the instittitionalized individual's or the

spouse's homel[.] ; and

_3.. the transferred asset was not the proceeds of a home eguity loan., reverse

mortgage or similar instrument that reduces the institutionalized
individual’s or the spouse’s equity in his or her home. '

Post Eligibility Transfers Made by the Institutionalized Individual's Spouse

The Department considers a transfer to be made for purposes other than to
qualify when: e A e e

1. the spouse transferred the asset after the first month of eligibility for the
institutionalized individual has passed; [and]

2. the transferred asset was not the institutionalized individual's or the
spouse's home[.] ;. and

the transferred asset was not the proceeds of a home equity loan,
reverse morteage or similar instrument that reduces the institutionalized

individual’s or the spouse’s equity in his or her home.

g
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302825 A.|

Gengeral Statement

| An institutionalized individual is not penalized based on a transfer of assets made
i by the individual or his or her spouse if dental or discontinuance of payment for

services would create an undue hardship.

Undue Hardship Conditions

- When an individual would be in danger of losing payment for LTCF or equivalent
| services [described at] as described 1n section 3028.05 B., solely because of the
- imposition. of a penalty period, the Department does not impose such penalty
'~ under the following conditions:

1. a. The longterm care facility or medical institution has threatened the
individual with eviction due to non-payment and the individual has
exhausted all legal methods to prevent the eviction; or

- b.  The medical- provider has threatened to ternminate home and
~ community-based services being provided under a Medicaid waiver;
and

2. The transferor establishes that the transferee is no longer in possession of the
transferred asset and the transferee has no other assets of comparable value
with which to pay the cost of care; and

:' 3.  There is no family member or other individual or organization able and

willing to provide care to the individual.

Notice of Undue Hardship Provision

The Department notifies inéividnais applving for LTC services that an undue-
hardship provision exists. This notification is part of the preliminary decision

 notice that the Denartment sends to the individual when it detenmines that he or

- she has made an improper transter of assets resulting in a penalty period. (Cross

Reference: 3028.35)
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3028.25  D. | Undue Hardship Determinations

' 1. The individual has ten days from the date of the notice described in section

3028.25 C. to claim undue hardship or to otherwise rebut the Department’s
decision to impose a penalty period. The Department may grant an extension if
the individual so requests and the request is reasonable.

| 2. If the individual does not ¢laim undue hardship or rebut the Department’s
- preliminary decision to impose a penaliy period, the Department sends the
mdividual a final decision notice regarding the penalty period at the time of
the disposition of the Medicaid application. This notice contains all the
elements of the preliminarv notice. and a description of the individual’s

appeal rights. (Cross Reference: 3028.35)

3. K the individual claims undue hardship or rebuts the Department’s
preliminary decision to impose a penalty period, the Departinent has ten days
from the receipt of such claim or rebuttal to send an interim decision notice to
the individual stating that it is either upholding or reversing its preliminary
decision. .

~4;~The potification-described in section 302825 B Finfomis theindividual thaty——-—=

a. the Department is reversing its prelimipary decision, and is not
1mposing a penalty period with respectto LTC services: or

b, the Department’s preliminary decision is upheld. and a penalty period
is_being established, during which Medicaid will not pay for LTC
services.

5. The Department sends a final decision notice regarding the undue
hardship/rebuttal issue at the time of the mailing of the notice regarding the
disposition of the Medicaid application.
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302835 A.

I

:1.

1.

o

Notification

Prior to denial or discontinuance of LTC Medicaid benefits, the Department
notifies the individual and his or her spouse of its preliminary decision that a
transfer of an asset is determined to have been improper.

The notification includes a clear explanation of both:

a. the reason for the decision; and

b.  the right of the individual or his or her spouse to rebut the issue within

[the time limit established by the Department.] ten days.
Rebuttal

An institutionalized individual, or his or her spouse, who is notified of the
Department's determination that an asset transfer was improper, [may rebut]

has ten days from the date of the notice to rebut this determination prior to
the implementation of the negative action. The Department may grant an

extension if the individual so requests and the request is reasonable.
Rebuttal must include:

a.  astatement from the individual or his or her spouse as to the reason for

the transfer; and
objective evidence, which is:
(1) evidence which rational people agree is real or valid; and

(2) documentary or non-documentary.

[3. A successful rebuttal clears this eligibility requirement.}

“Rebuttal Process

If the individual does not rebut the Department’s preliminary decision to
impose a penalty period, the Department sends the individual a final

decision notice regarding the penalty period at the time of the disposition of

the Medicaid application. This notice contains all the elements of the

preliminary notice, and a description of the individual’s appeal rights.

If.the individual rebuis the Department’s preliminary decision o impose a
penalty period, the Department has ten days from the receipt of the rebuttal

1L
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302835 C.| 2. Rebuttal Process (continued)

to send an interim notice to the individual stating that it is either upholding or
reversing its preliminary decision.

3. The notification described in section 3028.35 C. 2. mforms the individual that:

a the Department is reversing its preliminary decision, and is not imposing
a penalty period with respectto LTC services: or

b. the:Department’s prelimin mi ary decision is upheld, and a penalty period
is being established, during which Medicaid will not pay for LTC

services.

4. The Departiment sends a final notice regarding the rebuttal issue at the time
of the mailing of the notice regarding the disposition of the Medicaid

application. :
Undue Hardship

i

| Recardlessof “Whether The “individual Tebits e “Department™s “decision— the =
. individual may claim that a denial or discontinuance of LTC benefits will cause
undue bardship. {Cross Reference: 3028.25)
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3029 (NEW) This| chapter describes the technical eligibility requirement in the Medicaid program

pertémmg to the transfer of an asset for less than fair market value. The policy material
in t}us chapter pertains to transfers that occur on or after February 8, 2006.

The fnatenal contained in this chapter pertams only to the Medicaid program. Policy and
procedures concerning transfers of assets in the cash and Food Stamp programs are

comz‘uned elsewhere in this section, as are the Medicaid policy and procedures that
pertain to transfers occurring prior to February 8, 2006.
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13029.03 (NEW)  The

. incl
' the

Department uses the policy contained in this chapter o evaluate asset transfers,
uding the establishment of certain trusts and annuities, if the transfer occurred, or
irust or annuity was established, on or after February 8, 2006.
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(NEW)

' General Statement

‘ There is a period established, subject to the conditions described in this chapter,
- during which institutionalized individuals are not eligible for certain Medicaid
- services when they or their spouses dispose of assets for less than fair market
' value on or after the look-back date specified in 3029.05 C. This period is called
: the penalty period, or period of ineligibility.

Individuals Affected

1. The policy contained in this chapter pertains to institutionalized individuals

and to their spouses.

2. Anindividual is considered institutionalized if he or she is receiving:

a. LTCF services;

b.  services provided by a medical institution which are equivalent to those
provided in a long-term care facility; or

¢. home and community-based services under a Medicaid waiver (Cross
References: 2540.64 and 2540.92). An individual who is applying for
home and community-based services under a Medicaid waiver, and
whom the department detenmines to be functionally in need of such
services, is also considered institutionalized.

; Look-Back Date for Transfers

| The look-back date for transfers of assets is a date that is 60 months before
. the first date on which both the following conditions exist:

1. the individual is institutionalized; and

2. the individual is either applying for or receiving Medicaid.

| Transfers Attributable to Individual or Spouse

. 1. The Department considers transfers of assets made within the time limits -

described in section 3029.05 C., on behalf of an institutionalized individual or
his or her spouse by a guardian, conservator, person having power of attorney
or other person or entity so authorized by law, to have been made by the
individual or spouse.
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| Transfers Attributable to Individnal or Spouse (continued)

3029.05 D.

2,

In the case of an asset that the individual holds in common with another
person or persons in joint tenancy, tenancy i common or similar
arrangement, the Department considers the asset (or affected portion of such
asset) to have been transferred by the individual when the individual or any
other person takes an action to reduce or eliminate the individual's
ownership or control of the asset.

Start of the Penalty Period

'L

- The penalty period begins as of the later of the following dates:

the first day of the month during which assets are transferred for less than
fair market value, if this month is not part of any other period of neligibility
caused by a transfer of assets; or

the date on which the individual is eligible for Medicaid under Connecticut’s
State Plan and would otherwise be eligible for Medicaid payment of the LTC
services described in section 3029.05 B. based on an approved application for

~“§tch care but for t

D
of any other period of ineligibility cansed by a transfer of assets.

| Length of the Penalty Period

1.

The length of the penalty period consists of the number of whole or partxal
months resulting from the computation described in section 3029.05F. 2

The length of the penalty period is determined by dividing the total
uncompensated value of all assets transferred on or after the look-back date
described in section 3029.05 C. by the average monthly cost to a private
patient for LTCF services in Connecticut.

a.  For applicants, the average monthly cost for LTCF services is based on
the figure as of the month of application.

b.  For recipients, the average monthly cost for LTCF services is based on
the figure as of:

(1) the month of mstitutionalization; or

(2) the month of the transfer, if the transfer involves the home, or the

plication of the penaity period; and - Which s not part™
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2. b, (2) Length of the Penalty Period (continued)

proceeds from a home equity loan, reverse mortgage or similar
instrument improperly transferred by the spouse while the
mstitutionalized individual is receiving Medicaid, or if a transfer
is made by an institutionalized individual while receiving
Medicaid. (Cross Reference: 3029.15)

3.  Uncompensated values of multiple fransfers are added together and the
transfers are freated as a single transfer. A single penalty period is then
calculated, and begins on the date applicable to the earliest transfer.

4. Once the Department imposes a penalty period, the penalty runs without

interruption, regardless of any changes to the individual’s institutional status.

| Medicaid Eligibility During the Penalty Period

1. During the penalty period, the following Medicaid services are not covered:

a. LTCF services;

b.  services provided by a medical institution which are equivalent to those
provided in a long-term care facility; and

¢.  home and community-based services under a Medicaid waiver.

2. Payment is made for all other Medicaid services during a penalty period if

the individual is otherwise eligible for Medicaid.

Transfers Affecting Both Spouses

1. If a transfer made by an individual results in a penalty period for the
individual, the penalty period is apportioned between the individual and
spouse if: .
a.  the spouse either is or becomes eligible for Medicaid,

b.  the spouse is also institutionalized; and

c. some portion of the penalty against the individual remains at the time
conditions a. and b. are met.
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Transfers Affecting Both Spouses (continued)

2.

3.

When a penalty period is apportioned between spouses as described in
section 3029.05 H.1., the penalty period for each spouse is equal to one
half the total penalty period remaining at the time.

If one spouse no longer is subject to his or her portion of the penalty period
described in section 3029.05 H. 2., the remaming portion of the penalty
period applicable to both spouses is served by the remaining spouse.
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transfers described in section 3029.10 do not render an individual ineligible for-
licaid payment of long-term care services.

a.

Transfer o_f the Home

1. An individual or his or her spouse may transfer his or her home without

penalty to his or her:

a.  spouse;

b.  child under age 21;

¢.  child of any age if the child is considered to be blind or disabled under

criteria for SSI eligibility;
sibling, if the sibling:
(1) has an equity interest in the home; and

(2) was residing there for a period of at least one year before the date
the individual is institutionalized; or

son or daughter, other than one described in sections 3029.10 A. 1. b.
and 3029.10 A. 1. ¢, who:

(1) was residing in the home for a perod of at least two years
immediately before the date the individual 1s instifutionalized; and

(2) provided care to the individual which avoided the need of
mstitutionalizing himm or her during those two years.

2. For purposes of this chapter, the word "home" refers to:

the real property used as principal residence.by an institutionalized
individual immediately prior to his or her institutionalization;

the real property used as principal residence by the spouse of the
institutionalized individual; or

the real property used as principal residence by an individual receiving
home and community-based services under a Medicaid waiver.
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' 1. Subject to the provisions in section 3029.10 B. 2. below, an individual may
i transfer assets of any type without penalty to his or her spouse, or to a third
party for the sole benefit of such spouse.

2. Subject to the provisions in subparagraphs a. and b. below, in or after the
month of initial Medicaid eligibility, an mstitutionalized spouse may transfer
assets without penalty to his or her community spouse, or to a third party for
the sole benefit of such spouse.

a. The amount of the assets transferred must be no greater than that
amount needed to raise the community spouse's assets up to the
Community Spouse Protected Amount (CSPA).
; b. The transfer must be rﬁéde as soon as practicable, allowing for such
? time as necessary for the community spouse to obtain a court order for
support.
| 3. The individual's spouse may transfer assets of any type mthout penalty toa
ST G party Tor thesolebene it of titnselror Herseln = T
C. Transfers to a Disabled Child
An institutionalized individual, or his or her spouse, may transfer assets of any
* type without penalty to:
' 1. his or her child who is considered to be blind or disabled under the criteria
for SSI eligibility; or
2. a trust, including a trust described in section 4030.80 D. 6., established for
: the sole benefit of his or her child who is considered to be blind or disabled
o under criteria for SSI eligibility.
D. “Transfers to Certain Trasts
An institutionalized individual or his or her spouse may transfer assets of any type
without penalty to a trust, including a trust described in section 4030.80 D. 6.,
- established for the sole benefit of an individual under age 65 who 1s considered to
- be disabled under criteria for SSI eligibility.
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An otherwise eligible institutionalized individual is not ineligible for Medicaid
payment of LTC services if the individual, or his or her spouse, provides clear and
convincing evidence that the transfer was made exclusively for a purpose other
than qualifying for assistance.

Transferor Intended to Transfer at Fair Market Value

An institutionalized individual, or his or her spouse, may transfer an asset without
penalty if the individual provides clear and convincing evidence that he or she
intended to dispose of the asset at fair market value.

Transfer Made for Other Valuable Consideration

An institutionalized individual, or his or her spouse, may transfer an asset without
penalty if the individual provides clear and convincing evidence that he or she
mtended to dispose of the asset in return for other valuable consideration. The
value of the other valuable consideration must be equal to or greater than the value
of the transferred asset in order for the asset to be transferred without penalty.

(Cross Reference: 3029.20)

Return of Transferred Asset

1. An institutionalized individual is not penalized based on the transfer of an

asset if the entire asset has been returned.

2. Ifonly part of the transferred asset is returned, the penalty period is adjusted.

3.  The adjusted penalty period descnbed in section 3029.10 H. 2. above is based
on the uncompensated value of the original transfer minus the value of the
part of the asset that is returned

4. The part of the asset that is returned to the individual 1s considered available
to the individual during the time period from the date of its transfer to the
date of its return, and remains available for as long as the individual has the
legal right, authon'ty or power to liquidate it.
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3029.10 | L Transferor Subiect to Undue Hardship

The Department waives the penalty period associated with the transfer of an asset
if the Department determines that denial of payment for services would create an
undue hardship. In such cases, the Department may pursue recovery against the
- transferee, if appropriate. (Cross Reference: 3029.25)

J. I "For the Sole Benefit of”

The phrase "for the sole benefit of” an individual, as described in sections 3029.10
B., C. and D., means that the asset, trust or similar device benefits no one but the
individual, either at the timne of the transfer or establishment of the trust, or at any
time in the future, except as described below.

1.  With respect to the establishment of a trust, the trust may provide for a
- reasonable fee to be paid to the trustee for managing the trust.

2. If a beneficiary is named to receive the transferred asset, or whatever is left
of it, at the time of the individual's death, the transfer or trust is still
considered to have been made for the sole benefit of the individual if:

2. the Department is named as the primary beneficiary of the asset, up to
the amount of Medicaid payments paid on behalf of the individual; and

b. the designated beneficiary or beneficiaries receive any amount that
remains. :
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1

1.

The Department considers the converting of an asset into the form of a trust
or similar asset to be a transfer to the extent that it is no longer available to
the individual. :

The Department considers payments made from trusts other than those made
to or for the benefit of the individual to be transfers of assets.

o Revocable Trusts

The Department does not consider the converting of an asset into the form of
a revocable trust to be a transfer of the asset because the assets in the trust are
considered available to the individual since he or she can revoke the trust.

" The Department considers payments from a revocable trust other than those

made to or for the benefit of the individual to be assets transferred by the
individual as described in this chapter.

Irrevocable Trusts

1.

The Department does not consider the converting of an asset into the form of
an irrevocable trust to be a transfer to the extent that payments from the trust
can be made to the individual under any circumstances, and are therefore

considered available assets.

The Department considers payments from that portion of the corpus or
income generated by the corpus of an irrevocable trust described in
paragraph 1, other than those made to or for the benefit of the individual, to
be a transfer of assets by the individual as described in this chapter.

The Department considers the converting of an asset into the form of an
irrevocable trust from which no payment could be made to the individual
under any circumstances as a transfer of assets, as described in this chapter,
effective the later of the following dates :

a. the date of the establishment of the trust; or
b.  the date on which payment to the individual is made unavailable.
The Department considers the following as separate transfers of assets as of

the date they are added to an irrevocable trust described in section 3029.11
C. 3.
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a. additional funds placed into the trust by the individual, spouse or other
person or entity described in section 4030.80 D., to the extent that the
additional funds cannot be paid to or for the benefit of the individual
under any circumstances; and

b. income generated by the corpus of the trust, to the extent that this
mcome cannot be paid to or for the benefit of the individual under any
circumstances. '

D.i! Exceptions

1.

Assets transferred to the following types of trusts, established for an individual
who is less than 65 years old and disabled under criteria for SSI eligibility, do not
cause a penalty if: ,

the trust meets the following conditions:

the ‘frust is established for the benefit of such mdividual by His or her

parent, grandparent, legal guardian or by a court; and

the trust specifies that the State will receive all amounts remaining in
the trust upon the death of the individual, up to an amount equal to the
total amount of Medicaid benefits paid on behalf of the individual.

the trust meets the following conditions:

the trust is established and managed by a non-profit association;

a separate account is maintained for each beneficiary of the trust, but,
for purposes of investment and management of the funds, the trust
pools these accounts;

accounts in the trust are established solely for the benefit of individuals ,
who are disabled, under criteria for SSI eligibility, by the individuals,
their parent, grandparent, legal guardian or by a court; and

to the extent that the amounts remaining in the individual's account
upon his or ber death are not retained by the trust, the trust pays to the
State from such remaining amount an amount equal to the total amount
of Medicaid benefits paid on behalf of the individual.
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1. The Department waives the penalty period associated with a transfer of
assets involving a trust upon determining that to do so would cause an undue
hardship on the individual. In such cases, the Department may pursue
recovery against the transferee, if appropriate.

2. The Department uses the criteria described in this chapter to determine
whether undue hardship exists.(Cross Reference: 3029.25) '
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The Department shall consider the purchase of an annuity by, or on behalf of,
an annuitant who has applied for nursing facility or other long-term care
services to be a transfer for less than fair market value unless:

1. the annuity is:

a. an annuity described in subsection (b) or (q) of section 408 of the
Internal Revenue Code of 1986 (IRS Code); or

b. purchased with proceeds from an account or trust described in
subsection (a), (¢}, or (p) of section 408 of the IRS Code; a simplified
employee pension (within the meaning of section 408(k) of the IRS
Code); or a Roth IRA described in section 408A of the IRS Code; and

c. the Department 1s:

i. named as a remamder beneﬁczary in the ﬁrst posmon for at least
the total amount of medical assistance paid on behalf of the
annuitant; or

ii. named as a remainder beneficiary in the second position after the
community spouse or minor or disabled child and is named in the

first position if such spouse or a representative of such child
disposes of any such remainder for less than fair market value; or

2. the annuity:
a. isirrevocable and non-assignable;
b. is actuarially sound ( as determined in accordance with actuarial
publications of the Office of the Chief Actuary of the Social Security

Administration);

¢. provides for payments in equal amounts during the term of the annuity,
with no deferral and no balloon payments made; and

d. the Department is:
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(continued)

i. named as a remainder beneficiary in the first position for at least
the total amount of medical assistance paid on behaif of the
institutionalized individual; or

ii. named as a remainder beneficiary in the second position after the
community spouse or minor or disabled child and is named in the
first position if such spouse or a representative of such child
disposes of any such remainder for less than fair market value.

B. Annuities Purchased by or on behalf of the Commumity Spouse of an

Individual Applying for Medical Assistance for Nursing Facility or Other
Long-Term Care Services

The Department shall consider the purchase of an annuity, by or on behalf of
the community spouse of an individual who has applied for medical assistance
with respect to nursing facility services or other long-term care services, to be
a transfer for less thaun fair market value unless:

1. the Department is named as a remainder beneficiary in the first position
for at least the total amount of medical assistance paid on behalf of the
institutionalized individual; or

2. the Department is named as a remainder beneficiary in the second position
after the minor or disabled child and is named in the first position if such
child or a representative of such child disposes of any such remainder for

- less than fair market value..

C. Pavments Made from an Annuity

The department shall consider any payment made from an annuity purchased
with the assets of an applicant or recipient of long-term care medical services,
or his or her spouse, as an asset transferred for less than fair market value
unless the payment is made to:

1. the applicant or recipient of long-term care medical services;

-2. the spouse of an applicant or recipient of long-term care medical services;
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3. the child of an applicant or recipient of long-term care medical services or
his or her spouse, provided such child is considered blind or disabled
under the criteria for SSI eligibility; or '

4. atrust as defined in section 4030.80 D.1.
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(NEW) 3029.13 Funds used to purchase life use of another person’s home are considered to be a

trajnsfer of assets for less than fair market value if the purchaser fails to reside in the
~ home for at least one year after the date of the purchase.
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A.

If an individual or his or her spouse uses his or her funds to purchase a
mortgage note, loan, installment contract or similar financial instrument, the
Department may consider such a transaction a transfer of assets for less than
fair market value.

The purchase of a bona fide mortgage note, loan, installment confract or
similar financial instrument is not considered a transfer of assets for less than
fair market value if the mortgage note, loan, installment contract or similar
financial instrument:

1.  has a repayment term that is actuarially sound (as determined in
accordance with actuarial publications of the Office of the Chief
Actuary of the Social Security Administration);

2. provides for payments to be made in equal amounts during the term of
the loan, with no deferral and no balloon payments; and

3. prohibits the cancellation of the balance upon the death of the lender.

A mortgage note, loan, installment contract or similar financial instrument is

considered bona fide only if:

1. arepayment agreement is in place at the time the funds are dispersed;
and ,

2. repayment is made to:

a. the individual applying for or receiving LTC services under
' Medicaid; :

b. the individual’s spouse; or

c. the child of the individual or spouse, provided the child is
considered blind or disabled under the criteria for SSI eligibility.

An individual or spouse who purchases a mortgage note, loan, installment
contract or similar financial instrument that does not meet the criteria
described in sections 3029.14 B. and C. is considered to have made a
transfer of assets for less than fair market value.

The uncompensated value involving the purchase of a mortgage note, loan,
installment contract or similar financial instrument that does not meet the
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3029.14

criteria described in sections 3029.14 B. and C. is considered the
outstanding balance due as of the date of the institutionalized individual’s
application for Medicaid benefits. '

F. Notwithstanding any other provision of this paragraph, the Department -
evaluates a mortgage note, loan, installment contract or similar financial
instrument, and the income stream derived from any such instrument, as an
available asset.

- G. The Department considers the individual payments derived from a ,
' mortgage note, loan, installment contract or similar financial instrument as
counted income.
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(NEW) 3029.15 An
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- und:

:;nstimtionalized individual or the individual's spouse 1s considered to have
sferred an asset exclusively for a purpose other than qualifying for assistance
er circumstances which include, but are not limited to, the following:

Undue Influence

1. If the transferor is competent at the time the Department is evaluating the
transfer, the individual must provide detailed information about the
cxrcumstances to the Department's saﬁsfactzon

2. If the transferor has become incompetent since the transfer and is
incompetent at the time the Department is evaluating the transfer, the
transferor's conservator must provide the information. ,

3. The Department may pursue a legal action against the transferee if the

Department determines that undue influence caused the transfer to occur.

Foresegable Needs Met

The Department considers a transferor to have met his or her foreseeable needs
-ifrat-the me of thetransfershe-orshe retained otherinceme and-assets-te-cover—

basic living expenses and medical costs as they could have reasonably been
expected to exist based on the transferor’s health and financial situation at the

time of the transfer.

. Transfer to or by Legal Owner

The Department considers a transfer to have been made to return the asset to its
legal owner 1f:

: 1. the individual proves with clear and convincing evidence that the transferee

had entrusted the asset to him or her with the intent of retaining beneficial
interest; or

2. the individual who receives the asset or who actually makes the transfer:

a.  holds the asset jointly with the assistance unit at the time of the
transfer; and

b.  is alegal owner of the asset. (Cross Reference: 4010)
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. | Transferred Asset Would Not Affect Eligibility if Retained

| 1. The Department considers a transfer to be made for purposes other than to
qualify when:

a. the institutionalized individual would have been eligible if the transferor
" had retained the asset;

b. the transferred asset was not the institutionalized individual's or the
spouse's home; and

c. the transferred asset was not the proceeds of a home equity loan, reverse
- mortgage or similar instrument that reduces the institutionalized
. individual’s or the spouse’s equity in his or her home.

# 2. - The Department evaluates transfers described in sections 3029.15D. 1. b.
and c. in accordance with the provisions of this chapter.

Post Eligibility Transfers Made by the Institutionalized Individual's Spouse

1. The Department considers a transfer to be made for purposes other than to
‘ qualify when: ’

a. the spouse transferred the asset after the first month of eligibility for the
institutionalized individual has passed;

b. the transferred asset was not the institutionalized individual's or the
spouse's home; and

c. the transferred asset was not the proceeds of a home equity loan,
reverse mortgage or similar instrument that reduces the institutionalized
individual’s or the spouse’s equity in his or her home.

2. . The Department evaluates transfers described in sections 3029.15 E. 1. b.
and c. in accordance with the provisions of this chapter.
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1. Other valuable consideration may be received either prior to or subsequent to
i the transfer. :
2. The value of the other valuable consideration, computed as described in
_ section 3029.20 A. 3., must be equal to or greater than the value of the
transferred asset in order for the asset to be transferred without penalty.
'3, The value of the other valuable consideration, as described in section 3029.20
L B., is equal to the average monthly cost to a private patient for long-term care
. services in Connecticut, multiplied by the number of months the transferee
avoided the need for the transferor to be institutionalized. (Cross Reference: P-
3029.30)
'B. | Criteria for Other Valuable Copsideration

i Othiervaluable™Consideration mitst be it
services which meet all of the following conditions:

1.

ottt of SErVices T or payinent for
the services rendered are of the type prmdded by a homemaker or a home
health aide; . :

the services are essential to avoid institutionalization of the transferor for a
period of at least two years; and :

the services are either:
a. provided by the transferee while sharing the home of the transferor; or

b.  paid for by the transferee.
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3029.25 (NEW)
- A.  General Statement
An institutionalized individual is not penalized based on a transfer of assets made
by the individual or his or her spouse if denial or discontinuance of payment for
services would create an undue hardship, which exists if the individual would be
deprived of: ,
1. medical care such that his or her life would be endangered; or
2. food, clothing, shelter or other necessities of life.
B. Undue Hardship Conditions

When an individual would be in danger of losing or being denied payment for
LTCF or equivalent services described in section 3029.05 B., solely because of
the imposition of a penalty period, the Department does not xmpose such penalty
under the following conditions:

1. a  The long-term care facility or medical institution has threatened the
individual with eviction due to non-payment and the individual has
exhausted all legal methods to prevent the eviction;

b.  The long-term care facility has refused to accept the individual who is
receiving LTC services in a general hospital and is awaiting nursing
home placement; or

c. The medical provider has threatened to deny or terminate home and
community-based services being provided under a Medicaid waiver;
and

2. ‘The transferee is a family member or someone handling the transferor’s
affairs, and the transferor establishes that the transferee is no longer in
possession of the transferred asset and that the transferee has no other assets
-of comparable value with which to pay the cost of care;

3. The transferee is neither a family member nor someone handling the
transferor’s affairs; and

4.  There is no family member or other individual or organization able and
willing to provide care to the individual.
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Transfer of Assets
Subject: |
Undue Hardship
302925 C. |

. Notice of Undue Hardship Provision
| The Department notifies individuals applymng for LTC services that an undue

hardship provision exists. This notification is part of the preliminary decision
notice that the Department sends to the individual when it determines that he or

; she has made an improper transfer of assets resulting in a penalty period. (Cross
¢ Reference: 3029.35)

Undue Hardship Determinations

1.

__prel

The individual has 15 days from the date of the notice described in section
3025.25 C. to claim undue hardship or to otherwise rebut the Department’s
decision to impose a penalty period. The Department shall grant an extension
if the individual so requests, and shall grant subsequent requests if such
requests are reasonable.

If the individual does not claim undue hardship or rebut the Department’s

individual a final decision notice regarding the penalty period at the time of
the disposition of the Medicaid application. This notice contains all the
elements of the preliminary notice, and a description of the individual’s
appeal rights. (Cross Reference: 3029.35)

If the individual claims undue hardship or rebuts the Department’s
preliminary decision to impose a penalty period, the Department has ten days
from the receipt of such claim or rebuttal to send an interim decision notice
to the individual stating that it 1§ either upholding or reversing its preliminary
decision.

The notification described in section 3029.25 D. 3. informs the individual that:

a. the Department is reversing its preliminary decision, and is not
imposing a penalty period with respect to LTC services; or

b. the Department’s preliminary decision is upheld, and a penalty period
is being established, during which Medicaid will not pay for LTC
services.

The Department sends a final decision notice regarding the undue
hardship/rebuttal issue at the time of the mailing of the notice regarding the
disposition of the Medicaid application.

v decision fo impose a penalty period, the Department sends the
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Date: xx-xx-05 Transmittal: UP-06- 3029.25 page 3

Section: . | Type:
Technjcal Eligibility Requirements POLICY

Chapter: Program: MA
' Tl?ansi'er of Assets

Subject:
Undue Hardship

3029.25 | E. Undue Hardship Requests by the LTCF

The individual may give permission for the LTCF in which he or she is residing to
file a claim for undue hardship on behalf of the individual.
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Transfer of Assets
Subject:
Compensation
3029.30 (NEW) ‘Conipensation in exchange for a transferred asset is counted in determining whether fair

mar;

A.

1.

ket value was received.

Compensation Which is Counted

‘When an asset is transferred, compensation is counted when it is received at
the time of the transfer or any time thereafter.

Compensation received prior to the time of the transfer is counted if it was
received in accordance with a legally enforceable agreement.

Compensation may include the return of the transferred asset to the extent
described in section 3029.10.

Value of Compensation

Each form of compensation is assigned a dollar value to compare with the fair

1.

market value of the transferred asset.

In determining the dollar value of services rendered directly by the transferee,
the Department uses the following amounts:

a. for all services of the type normally rendered by a homemaker or home
health aid, the current state minimum hourly wage for such services;

b. for all other types of services, the actual cost.

Outwof-pocket’payment by the transferee may include capital alterations
necessary to allow the transferor continued use of the home to avoid
institutionalization.

Compensation in the form of real or personal property is compared using its
fair market value.
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Section: | - ‘ Type:
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Chapter: | Program: MA
Transfer of Assefs
Subject:

Noﬁﬁcz%ﬁon and Rebuttal

(NEW) 302935  A.

: Notification

:3 1.

Prior to denial or discontinuance of LTC Medicaid benefits, the Department
notifies the individual and his or her spouse of its preliminary decision that a
fransfer of an asset is determined to have been improper.

' 2. The notification includes a clear explanation of both:
a. the reason for the decision; and
b. the right of the individual or his or her spouse fo rebut the issue within
15 days.
| Rebuttal
_. 1.  An institutionalized individual, or his or her spouse, who is notified of the
Department's determination that an asset transfer was improper, has 15 days
_ from the date of the notice to rebut this determination prior to the
implementation of the negative action. The Department shall grant an
: extension if the individual so requests, and shall grant subsequent requests if
; such requests are reasonable.
| 2. Rebuttal must include:
a. a statement from the individual or his or her spouse as to the reason for
the transfer; and
b.  objective evidence, which is:
(1) evidence which rational people agree is real or valid; and
(2) documentary or non-documentary.
.| Rebuttal Process
. 1. If the individual does not rebut the Department’s preliminary decision to
' impose a penalty period, the Department sends the individual a final
decision notice regarding the penalty period at the time of the disposition of
the Medicaid application. This notice contains all the elements of the
preliminary notice, and a description of the individual’s appeal rights.
If the individual rebuts the Department’s preliminary decision to impose a

penalty period, the Department has ten days from the receipt of the rebuttal
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Chapter: . Program: MA

Transf Y of Assets
Subject:

Notification and Rebuttal
3029.35 C. i 2. Rebuttal Process (continued)

to send an interim notice to the individual stating that it is etther upholding or
reversing its. preliminary decision.

3. The notification deécribed in section 3029.35 C. 2. informs the individual
that:

a. the Department is reversing its preliminary decision, and is not
imposing a penalty period with respect to LTC services; or

b. the Deparm’leﬁt’s preliminary decision is upheld, and a penalty period is
being established, during which Medicaid will not pay for LTC
services. _ :

. 4. The Department sends a final decision notice regarding the rebuttal issue at

the time of the mailing of the notice regarding. the disposition of the
Medicaid application.

Undue Hardship

individual may claim that a denial or discontinuance of LTC benefits will cause
unidue hardship. (Cross Reference: 3029.25)

Regardless of whether the individual rebuts the Department’s decision, the
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Section: : Type:

Technical Eligibility Requirements _ POLICY
Chapter: L ‘ Program: AFDC

Verification Requirements ‘ AABD

FS

Subject: ; MA

Transfer of Assets

For every asset transfer considered by the Department in determining eligibility,

[3099.25 A.

verification is required of the following:

1. the date of the traxisfer;

2. to whom the asset was transferred;

3.  the value of the compensation received.

Compensation claimed in the transfer of an asset is not credited unless it is verified
to the satisfaction of the Department.

For certain specific transfers, verification is required when pertinent, as follows:

1. medical documentation of disability with the date of onset, if the transferor
was living in the community at the time of the transfer;

2.  the purpose of withdrawals from a bank account, which: -

a. exceed $500; and

b.  are not part of a regular pattern of expenditure;
“ 3.  medical expenses used to reduce a penalty period.
. Fair value of an asset is determined by the Department. The assistance unit must
verify fair market value if it claims the asset has a lower value than that set by the
Department.
For undue hardship claims:

1. the threat of eviction from the facility due to non-payment must be in writing;
and :

2.  the transferor must establish with convincing evidence that the transferee:
a.  no longer has possession of the asset; and

b.  has no other assets to pay for care,
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Date: 4-1-87 Transmittal: UP-87-1 3099.25 page 2
Section: | Type:

Technjcal Eligibility Requirements POLICY
Chapter: Program: AFDC

Verification Requirements AABD

N | FS

Subject: MA

Transfer of Assets

309925 F.| Incompetence at the time of transfer must be verified.

G.: Claims that a transfer was the result of undue influence must be in a signed
statement describing the circumstances of the transfer submitted:

1. by the transferor if competent;
2. by the transferor's conservator if not competent.

H. Claims of undue influence, undue hardship, incompetence or sudden onset of
disability are disregarded if they are not verified.]
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Section: | Type:
Treatment of Assets POLICY
Chapter: Program:  AFDC
Treatment of Specific Types AABD
' MA
Subject: ES
4030  The Department gvaluates all types of assets available to the assistance unit when

deten?umng the unit's ehglblhty for benefits.

This chapter describes some of the assets which an assistance unit may own, and describes
how ewnershlp of the asset affects the unit's eligibility under the various programs the

Depaﬂment administers.

The aésets specifically described are:

Bank Accounts

Burial Funds, Irrevocable Burial Funds[,} and Burial Plots

Corrective Payments .

Eamed Income Tax Credits

Home Property
Income Tax Refunds
}L;fe Insurance Policies -
Llfe Use

JLoans

Lump Sum Payments
Annuities

Mortgage Notes
Motor Vehicles

Nonessentlal Household Items

Non-home Property
Security Deposits
Stocks and Bonds
Trusts
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Treatment of Assets POLICY
Program: MA
Trreatment of Specific Types
Subject 1
E%ﬁltrance Fees for Continuing Care Retirement Communities
(NEW) 403018 Wk

- When Continuing Care Retirement Communities (CCRCs) or Life Care Comumunities

- (LCCs) contractually require entrance fees, the entrance fees must be evaluated as

 the

A

ass

ets in determining eligibility. The following conditions must be met in order for
fee to be considered as an asset:

the entrance fee can be used to pay for care under the terms of the entrance
contract should other income or resources of the individual be insufficient;

.l the entrance fee (or remaining portion) is refundable when the individual dies or
: terminates the contract and leaves the community; and

. the entrance fee does not confer an ownership interest in the community.
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Treatment of Assets ' POLICY
Chapter: Program: AFDC

Treatment of Speclﬁc Types o AABD

: MA

Subject: FS

Home Froperty
403020 A. | All Programs

1. [Equity in home] Home property owned by a member of the assistance unit is

not counted in the determination of the unit's eligibility for assistance as long
as the unit uses the property as its principal residence. Subject to the
provisions of paragraph E. below. certain individuals with substantial home
equity may not be eligible for pavment of nursing facility and other Jong-term

care services under the Medicaid program.

Home property consists of:

a.  the home itself which the assistance unit uses as principal residence, the
surrounding property which is not separated from the home by
intervening property owned by others[,] and any related outbuildings
used in the operation of the home; or

b. . life use of the property the unit uses as its principal residence.
A multi-family dwelling is considered home property in its entirety if the

assistance unit is occupying at least one unit of the dwelling as principal
residence.

A home which the assistance unit has left temporarily unoccupied for reasons

of employment, training for future employment, illness[,] or uninhabitability
caused by a catastrophic event remains excluded if the assistance unit intends
to return to the home.

A trailer, camper{,] or mobile home is considered home property if the
assistance unit 1s using it as principal residence.

AFDC

The Department places a lien against the assistance unit's home property after the
assistance unit has received benefits for four cumulative months. (Cross
[reference: Section] Reference: section 7500)(.]

AABD

The Department places a lien against the assistance unit's home property as of the
effective date the unit receives benefits from the Department. (Cross [reference:
Section]} Reference; section 7500} .]
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‘ MA

Subject:

Home Property
403020 D. MA

1. If the individual owns home property and enters a long-term care facility, the
home property retains its status as an excluded asset for as long as any of the
following persons is lawfully residing in the home: :
a. the individual's spouse; [or] '
b.  the individual's child who 1s under age 21 or blind or disabled; or
c. the individual's sibling if the sibling:
(1) 1sjoint owner of the home; and .

(2) was residing in the home for at least one year immediately before
the individual entered the long-term care facility.

2. Ifthe individual enters a long-term care facility and none of the persons listed
above is lawfully residing in the individual's home, the home's status as an
excluded asset depends upon the expectatzon of the mdmduai to return to the

home ===

a.  If the individual can reasonably be expected to return to the home the
home contmues 1o be exchuded as home property.

b.  If the individual cannot reasonably be expected to return to the home,
the home is considered non-home property, and 1s subject to the policies
and procedures described in this chapter.

3. The Department assesses the individual's expectation to return to the home, if

necessary:
a.  at the time of the initial application for assistance; and

b.  every six months, beginning six months from the later of the following
dates:
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Treatment of Assets POLICY
Chapter: Program:

Treatinent of Specific Types MA
Subject: .

Home Property

3. b. MA (continued)

403020 D.

(1) the effective date of assistance; or
(2) the date of admission to the long-term care facility.
4.  The Department determines whether the individual can be expected to be
discharged from the long-term care facility to return home based on the

following:

a. diagnosis of the individual's medical condition as documented by the
long-term care facility's authorizing physician; [and]

b.  the physician's prognosis for the individual's recovery; [and]

c. availability of private care which the individual could receive at home
as an alternative to institutionalization; [and]

d.  statement from the individual, if he or she is competent, regarding the
mtent {0 returmn home; and

e. theindividual's financial ability to maintain the home.
5.  The Department places a lien against the mdividual's home if the home loses

its exclusion as home property ([cross reference: Section] Cross Reference:
section 7510).

6. The individual has the right to a Fair Hearing if he or she contests the
Department's assessment of the expectation to return to the home, and the
subsequent notice of intent to place a lien against the property.

7. The property regains its excluded status, and the Department removes its lien,
if the individual does return to the home.
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4030.20 E MA — Effect of Substantial Home Equity on Payments for Nursing Facility

and Other Long-Term Services for Applications Made On or After 1/1/06

;. 1. The provisions of this paragraph apply only to an individual with an equity

interest in his or her home of greater than $750,000 and who applies on or
after 1/1/06,

2. An individual with an equity interest in his or her home of greater than
$750,000 is ineligible for the payvment of nursing facilify and other long—term

care services unless any of the foliomng nersons are lawfully residing in the
home:

a.  the individual’s spouse; or

b.  the individual’s child who jsunder 21: or -

¢.  the individual’s child who is cons1dered blind or disabled under the
criteria for SSI eligibility.

3. Beginning in the vear 2011, the home equity limit will increase each yeér.

index for all urban consumers, rounded to the nearest $1,000.

"4, The following individuals may be eligible to receive Medicaid payment

for long term care services, notwithstanding possessing home equity in
excess of $750.000:

a. individuals who demonstrate, to the satisfaction of the Department, that

they cannot obtain a reverse mortgage, home equity loan or similar
instrument; or

b. individuals eligible for a Long-Term Care Insurance disregard in an
amount greater than or equal to the amount of home equity in excess of

$750.000, plus the amouni of anv oOther counted assets. (Cross
Reference: 4022.10)

5. The Department may waive application of the home equity provision if the
denial of payment of nursing facility and other long-term care services would
result in an undue hardship. {Cross Reference: 3029.25) :

~The-increase-witl-be-based-onthe percentage-inorease-in-the ConSumer Pree: s
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Home Property

403020 - [E.]E. Food Stamps
- 1. The Department does not place a lien agamnst the assistance unit's home
I property in the Food Stamp program.

2.  One lot is considered home property, and is excluded as an asset, if the
assistance unif does not already own a home but 18 planning to build or is
building a permanent home on that lot. If the home is in the process of being
built on the excluded lot, the value of the partially completed home is
excluded, also, as home property.
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Chapter: : Program: AFDC

Treatment of Specific Types - : AABD
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Subject: i FS

Loans

4030.40 [A:] Income Versus Assets

Unless specifically excluded, money borrowed by the assistance unit is
considered income in the month it is received, and, to the extent retained, an
asset as of the following month.

- [B. Loans as Excluded Assets

A loan which has been excluded as income, as described in Section 5050, is also
excluded as an asset if it is kept separate from non-excluded assets.]
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(NEW)  4030.47 Annuities are evaluated as both an asset representing an investment and as

income that the beneficiary may receive on a regular basis. (Cross
Reference: 5050, Treatment of Specific Types) The assistance unit’s equity
in an annuity is a counted asset to the extent that the assistance unit can sell
or otherwise obtain the entire amount of equity in the investment. Any
payments received from an annuity are considered income. Additionally,
the right to receive income from an annuity is regarded as an available asset,
whether or not the annuity is assignable. The Department, in its sole
discretion, may exclude the right to receive income from an annuity as an
available asset if it 1s determined that retention of the annuity would be more
cost effective.

A. Disclosure of Annuities

1. An applicant or recipient and his or her spouse must, as a condition
of eligibility for long-term care medical services, disclose a
description of any interest held in an annmty by the apphcant and

recipientorhis-or-herspouses

2. The Department shall notify an applicant or recipient of long-term
care medical services that, pursuant to paragraph (2) of subsection
(e) of section 1396p of the United States Code, the department
becomes a remainder beneficiary under such an annuity, purchased
on or after February 8, 2006, by virtue of the provision of long-term
care medical assistance services.

3. The Department shall notify the issuer of the annuity of the
department’s right as a preferred remainder beneficiary.

4. The Department may require the issuer to notify the department
when there is a change in the amount of income or principal being
withdrawn. The department shall use this information in '
determining the amount of the department’s obligation for medical
assistance or the ongoing eligibility of the applicant or recipient.
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Annuities

B. Treatment of Annuity Purchases

The purchase of an annuity, on or after February 8, 2006, by an
applicant for or recipient of long-term care medical services or his or her
spouse or both shall be considered a transfer for less than fair market
value unless the annuity meets the conditions described in section
3029.12 (Treatment of Annuities).
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Treatment of Specific Types AABD
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Subject: FS

Mortgage Notes, Loans and Installment Contracts [and Annuifies]

4030.50

;Re

M@rtgage notes, loans, installment contracts, and [annuities} similar financial

_ ms‘tmments must be evaluated as both an asset representing an investment and as
- Income bme which the beneficiary may receive on a regular basis ([cross reference:] Cross

ference: 5050, Treatment of Specific Types). Also, the right to receive income is
: regfarded as an gvailable asset.

Al All Programs Except Food Stamps

The assistance unif's equity in a mortgage pote, loan, installment contract, or

[annuity] similar financial jnstrument is a counted asset to the extent that the

| assistance unit can sell or otherwise obtain the entire amount of equity in the
. investment.

.+ Food Stamps

A mortgage note, loan, installment contract, or [anﬁulty} similar financial
| instrament is an excluded asset if it is producing income whzch is consistent with

its fair market value,

Medicaid

“If an individual or his or her spouse uses his or her funds fo purchase a mortgage

note. loan, installment contract or similar financial instrument, the Department

may consider such a transaction a nmlsfer of assets for less than fair market value,
(Cross References: 3028. 3629)
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4030.65  A. | Food Stamp Program

1. Under the Food Stamp program, non-home property is excluded if it is
producing income consistent with its fair market value.

2. If the non-home property is not producing income, it is excluded for as long
as the individual is making a bona fide effort to sell it.

AFDC and FMA

1. For all AFDC and FMA cases, the assistance unitf's equity in any type of real
property which is not home property, and which would cause the assistance
unit to be ineligible, is excluded for a period of up to nine calendar months.
The exclusion pertod begins with the first month in which the assistance unit
1s otherwise eligible and:

a. the assistance unit owns the property; [and]
b.  the property is available to the assistance unit; [and]
c.  the assistance unit is making a bona fide effort to sell the property; and

d. in AFDC, the assistance unit grants the Department a security mortgage
on the property pending the sale.

2. The mumber of months of the exclusion is cumulative for all months in which
the person is otherwise eligible and receives assistance, and may not exceed
a total of nine calendar months for each piece of property.

3. If the assistance unit has not sold the non-home property by the end of the
ninth month: :

a. the unit's equity in the property is considered a counted asset as of the
tenth month; and

b. in AFDC, the amount of assistance received during the nine month
disposal peniod 1s considered an overpayment.
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i
403065 B. | AFDC and FMA (continued)
4, If the assistance unit does not comply with the procedural requirements listed
above, the unit's equity in non-home property is considered a counted asset.
. 5. If the assistance unit's equity in the non-home property, combined with the
5 unit's other counted assets, would not cause the unit to be ineligible, the unit
has the option of having such equity considered a counted asset. In such a
case, the unit does not need to satisfy the procedural requirements. described
above.
C. | AABD and Community MAABD
1. Non-home property of any type is excluded as long as the assistance unit is
making a bona fide effort to sell it.
2. The exclusion period begins in the first month in which all of the following .
conditions are met: :
a.  the assistance unit is otherwise eligible for assistance;
b.  the assistance unit owns the property;
"¢ the property is available to the assistance unit;
d.  the assistance unit is making a bona fide effort to sell the property; and
e. in AABD, the assistance umnit grants the Department a security mortgage
on the property pending its sale.
f 3. The Department does not place a lien on property in community MA cases.
j (Cross [reference] Reference: 7510)
'D.| LongTerm Care MAABD

j 1. Property Previously Used as the Primary Residence

a.  Property previously used as a primary residence becomes non-home
property when the individual enters a long-term care facility and:

(1) no relative of acceptable relationship is lawfully residing in the
home; and

(2) the individual camnot reasonably be expected to return to the
home. (Cross Reference: 7510)

b.  [For individuals who apply on or after July 1, 1991 and before
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4030.65 D.i 1. b, Long Term Care MAABD (continued)

July 1, 1993, non-home property that was the recipient’s primary
residence prior to entering the nursing home is excluded for eighteen
months as long as the individual is making a bona fide effort to sell it.]
Non-home property that was the recipient’s primary residence prior to
entering the nursing home is excluded for as long as the individual is
making a bona fide effort to sell it.

¢.  [Subject to paragraph d below, for individuals who apply between July
1, 1993, and August 31, 1995, inclusive, non-home property that was
the recipient's primary residence prior to entering the nursing home 1s
excluded for mine months as long as the individual is making a bona
fide effort to sell it.]
The exclusion period begins with the first month of eligibility during
~ which the person owns the property, and is cumulative for all months in
which the person receives assistance,

d. [For individuals who apply on or after September 1, 1995, or whose
nine month exclusion described in paragraph ¢ above expires on or after
August 31, 1995, non-home property that was the recipient's primary
residence prior to entering the nursing home is excluded for as long as
the individual is making a bona fide effort to sell it.]

For an individual who applies on or after January 1, 2006, with an

equity interest in lis or her home of greater than $750.000, the
individual is ineligible for the payment of nursing facility and other
long-term care services unless any of the following persons is lawfully
residing in the home: '

1.  the individual’s spouse;

2. the individual’s child who is under 21; or

3. -the individual’s child who is considered blind or disabled under
the criteria for SSI eligibility. '

e. [The exclusion period begins with the first month of eligibility during
which the person owns the property, and 1s curnulative for all months in
which the person receives assistance. ]

Beginning in the vear 2011, the home equity limit will increase each
vear. The increase will be based on the percentage increase in the
consumer price index for all urban consumers, rounded to the nearest
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| $1.000.
f.  [The Department places a lien against the property. {Cross Reference:
7510}
The following individuals may be eligible fo receive Medicaid payment
for long term care services, notwithstanding possessing home eguity in
excess of $750.000:
1. individuals who demonstrate. to the satisfaction of the
Department, that they cammof obtain a reverse mortgage, home
equity loan or similar instrument; or
2. individuals eligible for a Long-Term Care Insurance disregard in
an amount greater than or equal to the amount of home equity in
excess of $750.000, plus the amount of any other counted assets.
(Cross Reference: 4022.1 0
¢.  The Department may waive application of the property equity
= cenravisiopafthe-dentalofnavorent-fornursingfacility-and-otherdong— -~
term care services would result in an undue hardship. (Cross
Reference: 3029.25)
h. The Department places a lien against the property. (Cross Reference:
7510}
2. . Other Non-home Property
[a. Subject to paragraph b below, for individuals who apply prior to

September 1, 1995, all other non-home property is excluded for nine
months, as long as the individual is making a bona fide effort to sell it.]

[b.] a. [For individuals who apply on or after September 1, 1995, or whose

nine month exclusion described in paragraph a above expires on or after
August 31, 1995, all] All other non-home property is excluded for as
long as the individual 1s making a bona fide effort to sell it.

[c.] b. The exclusion period begins with the first month in which all of the

following conditions are met:

(1) the assistance unit is otherwise eligible for assistance;
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2. b. Long Term Care MAABD (continued)
(2) the assistance unit owns the property;
(3) the property is available to the assistance unit; and

(4) the assistance unit is making a bona fide effort to sell the
property.

[d.  The Department places a lien against all non-home property. (Cross
Reference: 7510)]

3. RECOVERY

The Department places a lien against all non-home property. (Cross
Reference: 7510)

Qualified Medicare Beneficiaries and Specified Low Income Medicare
Beneficiaries

Non-home property of any type is excluded for as long as the assistance unit is
making a bona fide effort to sell the property.
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4030.80 A. ! General Principles Pertaining to Trusts
1 1. The Department evaluates an individual’s interest in a trust as:

a. a potentially counted asset in determining whether the individual’s
assets are within the program limits (Cross Reference: 4005); [and]

b. a potential- source of income in determining whether the individual’s
income is within the program limits, and in computing the amount of
benefits for which the individual may be ehg1bie (Cross Reference:
5000); and

¢. . apossible transfer of assets by the individual or by his or her spouse in
determining whether the individual will be subject to a penalty penod
(Cross References: 3025, 3028, 3029)[.]

. 2. For all programs except Food Stamps, if the assistance unit is a beneficiary of
a trust, but the funds in the trust are inaccessible fo the unit, the unit shall
cooperate with the Department in attempting to gain access to the funds as a

.. condition of eligibility. e .

3.. The Department considers the corpus of a trust that an individual can revoke
| as an available asset to him or her.

4,  The Department considers payments from a trust to or for the benefit of the
individual to be the individual's income.

5.  The term “trust” includes any legal instrument or device like a trust, such as
f an annuity.

B. | Testamentary Trusts and Certain Inter Vivos Trusts that are not Established or
: Funded by the Individual or by his or her Spouse during their Lifetime

i The individual’s interest in a testamentary trust, and the individual’s interest in a
. trust that was not established or funded by the individual or by his or her spouse
during their lifetime, are evaluated under the cash and Medicaid programs as
described in this paragraph.
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. 4030.80 B. ! Testamentary Trusts and Certain Inter Vivos Trusts that are not Established or
- Funded by the Individual or by hJS or_her Spouse during their Lifetime
'~ (continued) :
| 1.  The Department determines whether the corpus, or principal of such a trust
is an available asset by referring to the terms of the trust and the applicable
case law construing similar instruments.

2.  The principal of such a trust is an available asset to the extent that the terms
of the trust entitle the individual to receive trust principal or to have trust
principal applied for his or her general or medical support.

3. Under circumstances described in subparagraph 2 above, the trust principal is
considered an available asset if the trustee’s failure to distribute the principal
for the benefit of the individual in accordance with the terms of the trust
would constitute an abuse of discretion by the trustee.

4. The Department considers the following factors in determining whether the
trustee would be abusing his or her discretion by refusing to distribute trust
principal to the individual:

a. the clarity of the settlor’s intention to prowde for the general or medical
support of the individual; [and]

b. the degree of discretion afforded to the trustee; [and]

c. the value of the trust created, with a high dollar value tending to

" indicate an intent to provide for general or medical support; and

d. the history of trust expenditures prior to the filing of an application for

assistance for or on behalf of the individual.
C. | Medicaid-Qualifying Trusts - MA

The funds in an inter vivos trust, to the extent that they may be used at the

discretion of the trustee, are considered available to an individual if:

1. the trust was established by the individual or individual's spouse prior to
August 11, 1993; [and] 7

2. the individual is a beneficiary of the trust; and
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3. the trustee is able to distribute the funds to the individual at the trustee's

discretion. This is true even if}
a. the trust is irrevocable; and
b.  the trustee does not exercise his or her discretion.

Inter Vivos Trusts Established on or After August 11, 1993 - MA

For the purpose of determining an individual's eligibility under the Medicaid
program, paragraph D pertains to inter vivos trusts established by the individual
on or after August 11, 1993.

1.  The Department considers an individual to have established a trust if the
individual's assets were used to form all or part of the corpus of the trust and

a will:
a. the individual; [or]

b. the individual's spouse; [or]

c. a person, including a court or administrative body, with legal
authority to act in place of or on behalf of the individual or the
individual's spouse; or

d a person, including a court or administrative body, acting at the
direction or upon the request of the individual or the individual's
spouse.

2.  For a trust whose corpus includes assets of an individual described in
paragraph 1 and of any other person, the Department evaluates only that
portion of the trust attributable to the assets of the individual.

3.  The Department evaluates trusts described in paragraph D regardless of:

a.  why the trust was established; [or]

... if any of the following individuals establisbed the trust by means otherthan
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b.  whether the trustees have or exercise any discretion under the trust; [or]

¢.  any restrictions on when or whether distributions may be made from the
trust; or

d. any restrictions on the use of distributions from the trust.

4. With respect to a revocable trust, the following principles apply:

a. The Department considers the corpus of such a trust as an available
asset. '

b. The Department considers payments from the trust made to or for the
benefit of the individual as income of the individual.

c. The Department considers payments from a revocable trust that are
neither to nor for the benefit of the individual to be assets transferred by
the individual as described in [chapter] chapters 3028 and 3029,

5. With respect to an irrevocable trust, the following principles apply:

a. The Department considers the portion of the corpus of an irrevocable
trust, or the income generated by the corpus of such trust, to be an
available asset of the individual if there are any circumstances under
which a payment from the trust could be made to or on behalf of the
individual. '

b. The Department considers payments from that portion of the corpus or
income generated by the corpus of a trust described in paragraph a. to
be: : ,

- (1) the individual's income, if the payments are to or for the benefit of
the individual; and

(2) a transfer of assets by the individual, as described in [chapter]
chapters 3028 and 3029, if the payments are for any other purpose.
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c. The Department considers any portion of a trust from which, or any
income generated by the corpus from which, no payment could be made
to the individual under any circumstances as a transfer of assets, as
described in [chapter] chapters 3028 and 3029.

6. The Department does not consider the following types of trusts in

determining the individual's eligibility for Medicaid:

a.  a trust containing the assets of an individual under age 65 who is
disabled, according to criteria under the SSI program, if:

(1) the trust is established for the benefit of such individual by
his or her parent, grandparent, [or] legal guardian(,] or by a
court acting in accordance with the authority of state law; and

2) under the terms of the trust, the state will receive all amounts

=eeremeaningin-thetrastupon-the-death-ofthedndividuak-up tossssnon
an amount equal to the total amount of Medicaid benefits
paid on behalf of the individual.

b. a trust that meets the following conditions:

(1)  the trust is established and managed by ‘2 non-profit
association; [and] ,

2 a separate account is maintained for each beneficiary of the
trust, but, for purposes of investment and management of the
funds, the trust pools these accounts; [and]

(3) accounts in the trust are established solely for the benefit of
individuals who are disabled, according to criteria under the
SSI program, by the individuals, their parent, grandparent,
[or] legal guardian],] or by a court; and
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(4)  to the extent that the amounts remaining in the individual's
account upon his or her death are not retained by the trust,
the trust is required by its terms to pay to the state from such
remaining amount, an amount equal to the total amount of
Medicaid benefits paid on behalf of the individual.

7. The Department waives the policies described in paragraph D if it is
: determined that the application of such policies would create an undue
hardship, (Cross [Reference] References: 3028 and 3029 for undue hardship
criteria)[.]

E. ;_Trusts in the Food Stamps Program

1. The funds in a trust are considered inaccessible to the assistance unit if:

a. the trust arrangement is not likely to cease during the certification
period and the assistance unit has no power to revoke the frust
arrangement or change the name of the beneficiary during the
certification period; or

b. the trustee is either:

(1)  acourt or an institution, corporation or organization which is
not under the direction or ownership of the assistance unit; or

2) an individual appointed by the court who has court imposed
limitations placed on the use of the funds; or

¢.  trust investments made on behalf of the trust do not directly involve or

assist any business or corporation under the control, direction[,] or
mfluence of the assistance unit; and

d. the funds held in irrevocable trust are either:
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(1) established from the assistance unit's own funds, if the trustee uses
the funds solely to make investments on behalf of the trust or to
pay the educational or medical expenses of any person named by
the assistance unit creating the trust; or

2 established from non-assistance unit funds by a non-assistance unit
member.

2. If the funds in a trust are totally available to the assistance unit at the present
time, the total value is a counted asset.
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living in the home: the mdwxdual’s spouse, disabled child or child less than 21 years old. This change is effective for applications being
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(4) If an individual purchas >es an annuity on or afier February 8, 2006, he or she must make the state the remainder beneﬁcxary, orthe
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