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October 9, 2009

Senator Kissel

Representative Mushinsky
Members of the Program Review a.nd Investigations Corumittes

Re;  Staff Briefing on Municipal Solid Waste Management Services in
Comnecticut.

Testimony of the Mefropolitan District before the Program Review &
Investigation Committee

Dear Ladies and Gentlemen:

As Chief Executive Officer of the Metropolitan District, I am addressing certain issues
raised by the testimony of Thomas Kirk, president of CRRA, which was presented to the Pro-

gram Review and Investigations Commiitiee yesterday.

I subsmit that this testimony is of material interest to you end the Committee because The
Metropolitan District has operated the Municipal Solid Waste processing facility at the Mid-
Commecticut frash to energy facility since the inception of the project in 1984, This waste
processing facility, originally designed to shred 2000 tons of municipal solid waste per day, has
routinely been shredding over 4000 tone of municipal solid waste per day for many years. It is
with a great deal of pride that I can report that the dedicated employees of the MDC have kept
this facility operating continuously, without strikes, or interruption for over two decades.

Unfortunately, this service fo the region is about to end. CRRA has refased to negotiate
an extension of the MDC contract which expires in 2011. The contract, by ifs terms provides this
option, and MDC has repeatedly offered to extend the term. These offers have been refused.
CRRA has notified the MIDC that it wiil not pay the costs associated with this termination, costs
which have been estimated to be over thirty million dollars and costs that will be borne by either
the eight member fowns that constitute the MDC or the 72 towns which are members of the Mid-
Comnecticut facility. ‘We submit that these costs can be avoided by an extension of the term of

the confract for a reasonable period of time.

This past surmer, af the request of the member municipalities, MDC atiempted fo nego-
tiate an agreement to either extend the conftract with CRRA or design a future cooperative
agreement. Unbeknownst to the MDC or the member towns, at the time that thess attempts to
negotiate an agreement were taking place, CRRA concurrently developed an RFQ to replace the
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The R¥Q, dated September 14, 2009, requires responses by November 2009. The RFQ
requires that a single entity operate both the waste processing plant and the Energy Generation

Pacility, |
CRRA has asked for bids on two models:

i The first model asks for a single entify for operation and mainfenance of
the entire facility, requiring the operator to teke a lead role in the planning
and implementation of transition activities from the MDC, provide labor
services maferials and other ifems needed to operate and maintain the fa-
cility, being reimbursed at a cost plus fixed fee basis.

ii. The second model requires the contractor to provide the services described
abovs, but also makes the contractor solely responsible for the planning
cost and implementation of planning capital projects. All revenues would
accrue to the contractor. (see RFQ, pages 10-11 attached hereto as Exhibit

A)
1. This plan would appear to violate the C.G.8. 22a-268 which man-
dates that CRRA maintain overall supervision and control for the
business, design operation menagement, transportation, marketing,
planning and research development functions of the facility. (see
attachment B); and

2. This plan would appear to viclate the CRRA procurement policy,

Section 3.5, which contains the identical mandate, (Exhibit C)

: This effort by CRRA appears to contradict statements contained in Mr. Kirk’s testimony
yesterday regarding the operation of these publicly-owned assets. If the legislature does not in-
tervene, CRRA will privatize the Mid-Connecticut facility. Public control of waste will be lost.
CRRA, under the RFQ it has issued, will cede all responsibility for both the cost and the charges
to municipalities for waste removal. As of October 8, 2009, the MDC coniract for management
of the waste facility will expire on December 31, 2011, and millions of dollars of costs for this
termination will become the responsibility of member municipalities.

The put or pay contracts of the towns will expire in 2012, To date, no member town has
agrsed to sign up fo renew. In fact, the members of the Capital Region Council of Governments
are in the process of investigating setting up their own municipal waste authorify, These member
towns are deeply dissatisfied with the current state of affairs. It is my hope that this Committee,
in the course of its dus diligence, will mest with and ssek recommendations from those towns,
recognizing that they have borne the cost of CRRA’s disastrous Enron adventure, that they had
to sue CRRA for overcharging, a matter CRRRA contested and lost at every level including the
Supreme Court, and that they will be the victims of this most current privatization scheme,

The MDC has considerable information concerning the operation of the plant, the cost of
disposal of the ash residue, the inefficiencies in the current management and operation by CRRA
ag well as technologies which can provide a better, cleaner, and more efficient operation in the




futore. Whether or not the MDC is fo remain part of the solution to fhis issue, we will gladly
provide this information and look forward to meeting with you and your staff in the future.

1) The MDC has filed 2 notice of dispute dated September 21, 2009, In this notice MDC
seeks a declaratory judgment in arbitration that CRRA is liable for temmination costs, inchuding
empioyes benefits, unemployment compensation, medical costs, workers compensation costs,
and any other cost related to the operation of the facilify. The basis for this claim is that the con-
tract {Article VIII) provides that CRRA is required to indemnify defend and hold harmless the
MDC from and against all liability, claims, suits demands judgments costs, interest and expenses
relating fo actions pursuant to the agreement, and that the agreement further provides that the
Authority shall hold the District fully harmless from any risk of any loss whatsoever.

2) CRRA did not respond to the notice of dispute. MDC filed a formal claim for arbitration
and named an arbiter on October 6, 2009. Under the contract CRRA has until October 16 to
name its arbiter. The iwo arbiters are 10 select a neutral arbiter by October 21, 2009.

3) CRRA has issued an RFQ fo cperafe the Mid-Conn. frash to energy facility. The RFQ,
dated September 14, 2009 requires responses by November 4, 2009, The nrocess and dociments

reveal the following:

a. CRRA secretly started this process on August 1, 2009, (page 13 of RFQ) This was
in the middle of the meetings with the MDC to work out a future working rela-

tionship.
b. CRRA has asked for bids on two models.

i. The first model asks for a single entity for operation and maintenance of
the entire facility, requiring the operator to take a lead role in the planning
and implementation of transition activities from the MDC, provide Isbor
services materials and other iterms needed to operate end maintain the fa-
cility, being reimbursed at a cost plus fixed fee basis.

ii. The second model requires the contractor to provide the services described
above, but also makes the contractor solely responsible for the planning
cost and implementation of planning capital projects. All revenues would
accrue to the contractor.

1. This plan would appear to violate the C.G.8, 22a-268 which man-
dates that CRRA maintain overall supervision and control for the
business, design operation management, transportation, marketing,
planning and research development functions of the facility.

4) CRREA has prequalified the MDC on the project. CRRA had refused to extend the MDC
contract, as the MDC had requested, claiming that the provision in the original contract permit-
ting an extension was changed by the reorganization of CRRA. This is not true; Connecticut law
provides that no law will abridge any mumicipal confract if bonds are outstanding. The MDCisa




mumicipality, bonds are outstanding. CRRA could have simply extended the contract with the
MDC.

a. The prequalification does little good. The RFQ requirss that the operator moanage
Both facilities. The MDC is rot prepazed to operate the Energy Plant. Unless the
town’s request that the MDC team up with an energy company, the MDC is only
able to operate a portion of the plant.

5. The MDC has submitted questions to find out more about the condition zud oper-
ation of the plant. During the tour of the plant it became clear that;

1. The boilers are old, and in need of major capital itnprovements;
il. CRRA is operating only two of the four energy producing boilers;

ifi. CRRA can only process 15,000 tons per wesk at the energy facility. They
are accepting 19,000 tons per week at the WPF. The excess waste is either
being landfilled after shredding or sent out of state, contributing to the 10
million dofiar charge o CRRA towns for transporting residue.

1. The MDC requested that CRRA diminish the acceptance of spot
waste ‘so that it would process only the amount which would be
burned. This request was denied. If it had been granted MDC cal-
culates that 2 million a year could be saved on its total budget of
18 million. The entire CRRA budget is 100 million,

5) If nothing is done, CRRA will enter info a contract which will give the control of
the facility to a private entity for the next ten years. The MDC will be ount, and the cost to the
member towns for the termingtion of the MIDC will be actual, either divided between CRRA
towis or MDCT towns. There will be no limitation on what the puivate entity can charge the towns
in tipping fees if the towns enter into put or pay arrangements. This arrangement appears to be
illegal, and the atiorney general should be asked his opinion on the abdication of control by
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Charles P. Shechan
Chief Executive Officer
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Bach Contract Year will commence on July 1 and end on June 30 (coterminous with
CRRA’s fiscel year). Prior to the cominencement of each Confract Year, Contractor
will submit to CRRA for review and adoption an annual operating and maintenance
budget and 2 capital replacement budget. CRRA will pay Contractor for the actual cost
of iabor, services and materials provided, plus a profit markup. Actual expenditues
will be reviewed jointly by CRRA xd Contractor representatives in relation to the
annual budget on a quarterly basis and annual budgets will be subjeat to CRRA
révigion in comnection with such reviews, Throughout the tarm of the Agreement
CRRA will rerain the right fo, upon reasonable notice &t any time during the term of
the Agreement, order Contractor to stop performance of any activity and hire or retain
permansnt or temporary replacement workers or sub-contractors zor the Contzactor in

connection with the terminated activity.

5. OVERVIEW OF BUSINESS MODEL 2 -~ O&M OF THE FACILITY VIA AN
EXECUTIVE AGREEMENT

Services to be Provided

Under this Business Modsl, Contractor will be solely responsible for performing all
operational and maintenence activities nesded to zocept and process MSW up to the
volume of MSW pemmined by the Facility’s Comnectiout Depariment of
Environmental Protection permits to operate. The Contractor will be solely responsibie
for ﬂiERI,afmjﬂgf cost znd implementation of capital projects.




Yinder this Business Mode! CRRA will retain some amouat of the plant capacity for its
own use at 2 price to be negotiated. The remainder of the capacity of the Facility will

be availsble for the use of the Operator.

All revenmes generated by the Facility, including, without Hmit, tipping fees and
revermes from the szle of electricity generated by the Facility, will accrue fo the

Contractorn
6. OVERVIEW CF CRRA'S SOLICITATION PROCESS

Generally, CRRA’s solicitation pr
the Facflity will be comprised of five (5) milestones as described bel

ocess for the selection of an entity to operate and maintain
ow. The issuance of this

REQ is the first of the five milestones, It is important to note thet the entire solicitation
process will mot be considered complete until a definitive agreement (the “Agreement™)

between CRRA and the approved Bidder has been axecuted.
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(¢)
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Reqnest for Qualifieations (“RFQT). Entities interested in operating and
mgintaining the Facflity shail submit to CRRA a Statement of Qualifications
(“S0Q™) in yesponss fo this REQ. Entities may submit qualifications to be

Iaf 1 Twrcinace
Siniess

considered for Business Model 1 or Business Model 2 or for both bu
models. Following CRRA’s review of the SOQs received, CRRA may, in its sole
and zbsohute discretion, invite some or zil of the entities submitting SOQs fo
pariicipate in interviews and meetings with CRRA t0 discuss an  entity’s

qualifications and capeabilities and CRRA’s service nesds.

Request for Bids and Propossls (“RFBP™). Following CRRA’s evaluation

(including the mformation obtzined during meetings aad intervi ews) of the SOQs,
CRRA mzy invite those entities that CRRA. has determyined, in its sole and absolute
discretion; are best qualified to perform the services to comtinue the solicitation
process by responding to CRRA’s Request for Bids end Proposals. CRRA’s RFEP
nackage will provide bidders specific infarmation regarding the business
relationship and scope of services (the “Base Services”) io be provided by the
selected Conmactor and will include the form of the Agresments for Business
Mods! 1 and Rusiness Model 2. Bidders will be afforded the opporiunity to submit
sltemnative service Proposals for CRRA’s consideration, however, such an
alternative Proposal will be oonsidersd only if Bidder has submifted pricing for the
Base Services as described by CRRA in the RFBP documents for Business Model |

or Businese Model 2 or both business models.

Agreement Discussions, Based on CRRA’s evaluation of the Bids and Proposals
received, CRRA may invite one or more Bidders 1o ender into confract discussions.

CRRA Board of Directors Approval. When a definitive zgrcement has been
reached with the preferred Bidder, CRRA management will make its selection

recommendation to CRRA’s Board of Directors for approval.

Notice of Award and Execution of the Agreement. Upon approvel of the preferred
Ridder by the Board of Directors, CRRA will issue to the zpproved Ridder a Notice
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£3 Connecticut Statutes
"3 TITLE 22a ENVIRONMENTAL PROTECTION
Ty CHAPTER 446e SOLID WASTE MANAGEMENT SERVICES ACT
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Sec. 22a-268. {(Formarly Ses. 12-52422). Powers to contract with privata

sactor,

The authority shall utilize private industry, by contract, to carry out
the businessz, design, sperating, menagemsnt, marketing, planning and
ressarch and development funetions of the authority. unless the antherity
determines that it is in the public interest to adopt znothar course of
action. The suthority is hereby empowered 1o enter inte long-term
contracts with private persons IZpr the performance of any such functions
of tha authority which, in the opinion of the autherity, can desirably
and conveniently be carried out by a privats person upder contract
provided any such contract shall Contain such terms and conditicns as will
enzble the authority to retain everall supervision and control of the
business, design, operatilg, managemént, transportation, marketing,
vlanning and research and develcpment functions to be carried cut eor to be
perforned by such private persons pursuwant to such contract. Such
contracts shall be sntersd inte esither on a competitive negotiztion or

L
campetitive bidding basis, and the suthority in its discrefion may select
the typs of centract it deems most

prudent to utilize, pursuant to rthe

contracting procedures adopted under secticn 222-268z znd considering the
scope of work, the management complexities zosociated therswith, the

extent of current and future technological development requizements and
tha best interests of the state. Whenever a long-term contract is entered
inte on other than & competitive bidding basis, the criteria and
procedurss therafor shall conform to applicable provisions of subdivision
(16) of cubsection (a) and subsections (b) and {¢) cf section 22a-268&,

d howswsr, tha*t any centract for a period of over five years in

provids

duzation, or any contraet for which the annual censideration 1s grester

than fifty thousand dollars shall be approved by a two-thirds vote of the
3 conditions of such

suthority's full board of dirsctors. The Terms and
contracts shall be determined by the authority, as shall the fess or
other similar compensation to ba paid to such pexsoens for such
contrzcts. The somtracte entered into by the authoritzy shall not be
subject to the approval of any other stete department, offiss or agency.
Heowaver, copies of all cantracts of the authority shall be maintained by
the authority as public rscords, subiect te the proprietary rights of any
party to the contract. Wothing of the aferesaid shall be desmed to
restrict the discretien of the authority to utilize its own staff and
work force for the performance of any of its zssigned responsibllities
and functiens whanever, in the discretien cof the aunthority, it becomas

convenient or desirabls to do so. Any litigationm with respect

necesSsary,
the auvthority,

to any terms, conditions or provisions cf =zny contract of
er tha performance or naonperformance of same by sither party, shall be

T

trizd Befora a sudge of the Superior Court of Connecticut.

(p.A. 73-455, S. 12, 26; P®.A. %0-230, §. 50, 10l; R.A 97-102, 5. 3;

F-ﬁh 82’_4‘_5} 3. 124 }
giztory: Sez. 18-52282 vransferred te Sec. 222-268 in 1583; P.A. 80-230

made teshnical changs at end of section by substituting "4udge” for

miustice"; P.A,97-102 deleted a requirement that contracts of the

http:/fww.loislaw.corzl/pnsfdocview.}_irpf}querw%zg%2822&+%3CIWC}RD%35258%29... 10/9/2009




authority be filed with the State Treasurer; P.A. 02-46 substituted
vshall be entered into either on a competitive negotiation or competitive

bidding basis™ for "mey be entered into either on a negotisted or an
cpsn-bid basis®, added "pursuant to the contracting procedures adopted

under section Z23-268a" and substituted "competitive bidding” for
"open=bid”, effsc¢tive January 1, 2003,

Cited. 193 Cenn. 506.

Cited. 13 Conn.App 488,
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3.5

3.6

2.7

3.8

such terms s defined in the Act, shall contain prices and terms deemed by CRRA 10 be in
the best interests of the municipality or region to be served pursiant 1o sach Contracts.

CRRA Control

Any Contract with p
operating, snanagement, marke
CRRA chall contain 8rms an
supervision and control of the business, design, opératin

merketng, planning and research and development fenetdons 0
performed by such private persons pursuent to such Contract.

rivzte sector entities or persesms o carry oW the business, design,
ting, planning and research and development functions of
d conditions that will enable CRRA to retain overall
g, management, xansportation,
be carged out or to be

Basis, Limitations and Congiderations

Any Contracts entered into pursuant to Section 222-266 of the Act shall be entered into by
CRRA on the same basis and subject to the same Himitations and considerstions applicable
to municipal and regional resources recovery authorities pursuant to subsection (¢} of
Sasetion 7-273bb of the Connecticut General Statutes exd these Policies And Proceduras,

Lona-Term Contracts

Whenever a long-term Contract is entered into on other than a competitive bidding basis,
the criteria and procedures for said long-term Contract shall conform to the provisions of
subdivision (16) of subsection (a) 2nd subsections (b) and (c) of section 22a-266 of the Act.

Purchase Order Form
3.81 Use of the Purchase Qrder Form

A Purchase Order Form shall be wsed for all purchases of goods and services by
CRRA. Provided that the Purchase Order Form conforms to 21l of the stamrory

requirements for a Contract and has been approved for use as & Contract by
CRRA Legal Services Division, the Purchase Order Form may serve as the sole
Contract document for the purchase of goods of services. However, if the
Purchase Order Form is weed in conjunction with an Agreement and/or an REFS,
the Purchase Order Form, the Agresment and/or the RFS shall contain language 10

encure that there i not a conflict among the provisions of the foregoing legal
documents.
282 Purchases Pursuant to an RFQ, RFP or RFB Process

For the purchase of goods and services for which the Request for Qualifications
process specified in Section 4.5.1, the Request for Proposals process specified in
Section 4.5.2 or the Request for Bids process specified jn Section 4.5.3 has been
used and an Agreement or RFS has been entered inm, 2 Purchase Order Form for
the entire amount to be expended under the Agreement oI RFS doring 2 Fiscal
Year as specified in the Agreeraent or RFS and the approved budget, and not
exceeding the amount specified in the Agreement or RFS and the budget, may be
used for all parcheses under the Agreement or RES for that Fiscal Year. When the
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