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James R. P. Ogloff, past president of the American Psychology-Law Society, has noted
the unexpectedly minor impact that the law and psychology movement has had on the
development of law." One of the movement’s great weaknesses has been its failure to
“*challenge false assumptions about law [which] inhibits efforts to bring about transformative
change and makes the continued acceptance of injustice more likely.””? Critics have noted that
perhaps the greatest challenge for psychology and psychiatry in the quest to influence the law is
to create a path of accessibility to “relevant knowledge and skills”.® Ogloff argues that
psychologists “must ensure that the psychological findings relevant to the law find their way into
the hands of lawyers, and that the findings we produce are valid and of high quality.”

This paper considers two related issues. What happens when lawyers, legislators, and
judges obtain psychological data but do not fully understand it and either misapply that
psychological information or use that data in a manner that is not scientifically justified?
Second, what should be the legislative or judicial response when the medical or psychiatric
evidence relied upon is later proven to be so empirically flawed that it is unreliable?

In two previous articles | chronicled the vast pediatric psychiatric empirical evidence

regarding the fragile psychological state of abused and/or neglected children and the evidence



that forcing abused children to testify before the press and strangers in open dependency court
proceedings exacerbates their psychopathology and makes therapeutic assistance more difficult
and time consuming.® Those articles also provided dozens of examples from several states of
media stories regarding abused children that included identifying data, such as the child’s name,
address, relatives’ names, and children’s schools.® Pediatric psychiatric literature clearly states
that such public exposure of child abuse victims could cause them incalculable additional
emotional trauma.’

This article will, instead, analyze the psychological data relied upon by those in the open
dependency court movement to justify opening those proceedings to the press and public and to
support their finding that abused children will not be unreasonably harmed by the jurogenic
effects nor by the resultant publicity inherent in public proceedings. Part one of this article
analyzes the National Center for State Courts empirical study of the effects of the Minnesota
open dependency courts upon abused children®, and it also discusses the latest open court
empirical study, the Arizona State University study of the Arizona open court pilot program®.
Although these open court empirical studies have provided the psychological and policy bases
for legislators and judges to open child dependency proceedings to the press and public, the
reliability of those findings have recently been severely impeached in In re San Mateo County
Human Services Agency v. Private Defender Program, San Mateo County Bar Association.'°
Part two discusses a number of psychological myths about the effects on abused children of
opening child abuse proceedings to the press and public.

l.
New Evidence Regarding the Validity of the Minnesota and Arizona

Studies of Open Dependency Court Pilot Projects



The National Center for State Courts study of the Minnesota open court pilot project is
the "Holy Grail" of empirical support for proponents on the efficacy and safety of open court
proceedings.™ It is difficult to read a contemporary article or speech on open court proposals
that don't refer to that study.** However, starting in 2004, serious questions regarding that
studies’ methodology and results began to appear. For instance, the National Council of Juvenile

and Family Court Judges issued a report that concluded that:

The NCSC report and its findings are now widely referenced by
proponents for open hearings as supporting the view that open hearings

do not produce the negative effects that have been argued for by opponents
of the practice. However, as indicated by the concluding thoughts of

the report itself, the recommendations made by the NCSC evaluators

were much more cautious and neutral than later references to the report
would suggest. In addition, a number of methodological and other

design flaws have been identified in the study by other researchers in

this area that may further limit the scope and applicability of these
findings to other jurisdictions."*

In a previous article, I articulated many of the methodological flaws of the NCSC study
that include: (1) a search for only "extraordinary™ psychological harm caused by open court
proceedings and publicity, instead of analyzing all psychological harm; (2) an inadequate study
of media publicity regarding abused children; (3) no survey of those most aware of any effects of

the open court system on abused children's psychopathology, including children, parents, and

treating psychologists; (4) a failure to investigate post-adjudication trauma; and, (5) neither



pediatric psychiatrists nor pediatric psychiatric literature were consulted regarding the study’s
conclusions.**

In addition, substantial new evidence regarding the methodological weaknesses of the
NCSC study and the Arizona State study™ of open court dependency systems was recently
developed in a hearing in the California Superior Court, San Mateo County, that seriously calls
into question the credibility of those studies regarding the safety of open court proceedings and
publicity on abused children.*

A. Methodological Flaws in the Minnesota Study.

Dr. Fred Chessman was called as one of San Mateo County Counsel’s star witnesses in its
motion to presumptively open dependency court proceedings to the press and public.'” Dr.
Chessman is a senior court researcher for the National Center for State Courts who designed and
administered the Minnesota Open Court study.'® He testified that the Minnesota research
advisory committee forbade the researchers from interviewing the abused children and their
parents who appeared in dependency court because such interviews might harm the children.*
Dr. Chessman explained:

The other thing to sort of keep in mind about this methodology is
that we had an advisory committee in Minnesota, and they were
very concerned with protecting children. And as a result, even
though as a professional, | would have — it would have been
interesting to have been able to figure out a way to talk to
children and families, the advisory committee was really adamant
that they really didn't even want to entertain the possibility of

harming kids. So we didn't have the chance to talk to kids and



families.?”
Dr. Chessman's testimony is remarkable. First, he indicates that interviewing abused children
and their parents is methodologically important in determining whether children were
psychologically harmed by the open proceedings or from the publicity generated by those
hearings. Second, he indicated that the study's design was substantially altered by the advisory
committee in a manner inconsistent with Dr. Chessman's expert opinion and intended model. He
answered "Right" to the follow-up question: "So you indicated that you couldn't speak to the
children because Minnesota basically asked you not to."** More to the point, the Minnesota
Supreme Court's advisory committee concluded that expert researchers could not talk to the
abused children in a private controlled environment because it might cause them psychological
harm, but it was not too risky to permit children to appear in court before strangers and the press
and testify regarding intimate details of their child abuse.?

Dr. Chessman further admitted that no psychologists or psychiatrists were consulted or
questioned regarding whether the open court proceedings had harmed children.?® In fact, he
testified that rather than selecting the professionals to interview, the researchers relied upon the
governmental agencies and court to determine who should be surveyed.?* Dr. Chessman
answered "[t]hat's fair to say, yeah" to the question, "[s]o the government people selected the list
of people for you to survey with regard to this question of harm [to children]; is that correct?"?
The research sample was thus biased since those with the most interest in seeing that the court
proceedings would remain open were the ones who selected the sample from whom evidence of
harm to children would be derived. Dr. Chessman further testified that the study did not analyze

whether any of the children suffered posttraumatic stress disorder from the open hearings even



though he indicated that "[i]t's an interesting theory, that post traumatic stress syndrome might be
related to open hearings. | think that's an interesting theory."?®
Another problem with the Minnesota study is that Dr. Chessman indicated that the
researchers only investigated "extraordinary harm™, not normal or milder forms of psychological
harm.?” However, he admitted that nowhere in the study was the term “extraordinary harm"
defined.?® But equally troubling was that Dr. Chessman was unable to define the term
"extraordinary harm" or to propound on why that level of harm was chosen for the study. The
cross examination included the following colloquy:
Q: And why did you choose extraordinary harm instead of some harm,
slight harm, moderate harm to children — or ordinary harm?
A That is an interesting question, why that word was chosen. It was
probably some serious amount of harm. So | think that's why | chose
the word. And it was my choice to use that word, extraordinary. |

think that's why | chose the word.

Q: What did you consider to be harm, or what does your study consider
to be harm?
A: | guess a case where you're able to demonstrate embarrassment or

psychological trauma.?
Since Dr. Chessman had great difficulty even defining the term "extraordinary harm™ and since
that term was not defined anywhere in the report, one cannot have any confidence in the answers
of those who were interviewed concerning harm to children in the open court study. Each person
questioned might have had a very different speculation regarding what constitutes "extraordinary

harm". For instance, anyone with an assumption that abused children might be psychologically



traumatized by testifying in public might conclude that "extraordinary harm" is a term defining
only the most drastic cases rather than all cases involving child trauma. Thus, the ambiguity of
the term "extraordinary harm" may have led to severe underreporting of children's psychological
trauma.

Dr. Chessman also testified regarding two independent forms of bias that may have
affected the conclusion in the Minnesota report that open hearings did not harm abused children.
First, he indicated that some judges who were surveyed did not want to close hearings by finding
that children would be harmed because closing the hearings might affect the study: "1 do know
that I think that there was some reluctance on the part of judges to close the hearings because
they didn't want to interfere with the experiment. We heard that in the interviews."*® He further
testified that judges were afraid of the ramifications if they closed hearings: "So judges decided,
'‘Well, | can't close a hearing because the Supreme Court or higher-ups will want me to keep it
open?™

Another bias in the report's conclusion that children were not harmed was a devaluation
of public defenders' comments. Even though several public defenders expressed concern about
harm to abused children in the open court proceedings, the report stated:

The expression of such sentiments by the public defender is
consistent with a client-oriented perspective. Because public
defenders tend to assume this orientation, it is not surprising
that they would express concern about the privacy of the
individual, children, and families regardless of what benefits

might accrue from the openness of the hearings.*?



Dr. Chessman further agreed with the question: "So | believe you're saying because the public
defenders are client oriented and they're only looking out for the best interests of their clients,
they're not paying attention to the overall good that's being achieved from this new policy; is that
correct?"** Dr. Chessman's bias against public defenders, one set of professionals in the best
position to determine whether children exhibit symptoms of trauma, raises serious questions
regarding the Minnesota report's conclusion that children suffered no harm in the open court
project.

Finally, Dr. Chessman indicated that he, too, was not totally confident in the study. He
testified that "I'm not claiming that this is the most full-proof study."* And he admitted that the
study's methodology was flawed in determining the effects of the open court system on abused
children because "there was no way, with our methodology, which we really could have taken
into account some of these extraneous factors, like maturation. We just couldn't given the budget
that we had to work with."*®

It is no wonder that the National Council of Juvenile and Family Court Judges has
cautioned against too much reliance on the Minnesota report because of its design flaws.*® As
was demonstrated, supra., the methodology was biased since it was, in part, designed by an
advisory committee that would not permit the researchers to interview children and parents who
would best know whether or not the children suffered trauma, was an incomplete study because
no treating mental health professionals were interviewed, used a very vague and ill-defined
standard for determining the level of harm to children, was subject to the bias and fear of judges
in upsetting the experiment if they protected traumatized children by closing the hearings to the
press and public, devalued the evidence presented by public defenders, and lacked the financial

resources to sufficiently investigate whether trauma to children occurred, and if it did, the



attribution of that trauma. Therefore, legislators, judges, and researchers should rely on the

Minnesota study with great caution.

B. Methodological Flaws in the Arizona Report.

I have previously commented upon the Arizona Open Court Pilot Project and discussed
many of the weaknesses in that statutory scheme.®” However, this additional analysis involves
the subsequently published report on the Arizona experiment written by Greg Broberg, a
graduate student at Arizona State University.*® Broberg was called by the San Mateo County
Counsel in the San Mateo hearing as a witness on the methodology and results of the Arizona
Open Court Pilot Project Report.*® Broberg attended all meetings regarding the Arizona study,
formulated the methodology, implemented the research, and wrote the report.** The
methodology for the Arizona report was based upon the Minnesota study discussed, supra.** The
Arizona report, therefore, suffers most of the methodological flaws shared by the Minnesota
report. For instance, no parents, children or mental health experts were consulted regarding any
psychological trauma caused to abused children.** Instead, the researchers relied "upon the

department's caseworker in order to do that [determine detriment to children]"*

even though
Broberg testified that the report did not take into consideration any potential caseworker bias.**
He was asked whether that methodology gives him "pause for concern as to the reliability" of the
findings that children were not harmed by open hearings, and he answered: "Many of these
things can be pause for concern with regards to this project."* He explained that the Arizona
study could not analyze the effects of the open dependency court system on abused children

because "[w]e had no money for this, so this is what the department did in order to respond to it.

It's the best that they could do."* The San Mateo County Superior Court judge asked Broberg



whether they studied the impact of the open hearings on the child and he again responded that
"[w]ithin the time and the scope of this project — again, I'm sorry to use the unfunded mandate
again, but the department did not have the resources to do that type of thing."*’

Thus, reliance upon the Arizona study for any empirical evidence that children were not
traumatized by testifying or from publicity about their child abuse is not warranted. That study
not only suffered from the same methodological flaws as the Minnesota study, but since the
Arizona Legislature provided an "unfunded mandate” for the report, the researchers lacked

sufficient resources to reliably report on the open court system's impact on abused children.*®

1.
Debunking Open Dependency Court Myths

Although a substantial body of pediatric psychiatric evidence supports the conclusion that
abused children are at further psychological risk in open dependency court proceedings, evidence
supporting a contrary conclusion is extremely sparse. Therefore, open court advocates have been
forced to rely on analogies to other types of legal proceedings such as mental health, juvenile
delinquency, status offenses, and adult proceedings to support their “no child harmed” position.
However, most of those analogies are the equivalent of apples and oranges arguments in which
the number of variables between court systems belies any methodological or analytical
generalizations, applications, or reliability. The following discussion deconstructs some of these
myths by tracing the genesis of the myths back to their primary sources and shows the evolution
of the precepts from valid observations in one legal context to speculative and/or false

applications in discussions of open dependency court proceedings.
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A. Myth Number One: “Open Dependency Proceedings Help Abused Children
Psychologically Recover.”

One of the nation’s staunchest open court proponents*®, stated that “[o]pen
child protection proceedings may also assist the psychological recovery of the
abused child.” This statement, if true, provides some support for opening child
dependency proceedings since children will be benefited by accelerating therapy
and expediting emotional equipoise. However, deconstructing this claim from its
primary sources demonstrates the precursor psychological studies provide no empirical basis for
the conclusion that testifying in open court is therapeutically beneficial for most abused children.

1. Source Number One: Sokol, 1998.

The claim that testifying is beneficial for abused children is directly based upon a
statement made by another open court proponent, Samuel Broderick Sokol, who stated that
“[flor some children, particularly older children, a formal public hearing might even aid
their psychological recovery.”® However, as will be demonstrated, Sokol's assertion is both
speculative and conditional, and it is based upon a strained extrapolation from an earlier
statement by Janet R. Fink.

2. Source Number Two: 1987: Sokol on Fink.

Samuel Broderick Sokol generalizes from the following statement by Janet R. Fink that:

[w]hile the adversary system’s purported psychological harms to children noted by

the Supreme Court in Parhamv. J. R. [442 U. S. 584, 611 (1979)] have yet to be

demonstrated, its benefits are obvious, particularly for older children. Research has

established that the more adversary the structure, the more the affected parties
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have positive perceptions of the control they have exercised and the fairness of the
result by virtue of their input into the decision made.”*

It is obvious that there are several problems with the leap from Fink’s to Sokol’s
conclusion regarding the psychological benefits to children testifying in open dependency court
hearings. First, Fink’s statements do not even refer to abused children or to dependency court
proceedings, but rather concern mental health commitment procedures. Second, Fink’s
statement refers to studies of adults in adversary systems and she merely speculates that one
would find the same results in the population of minors who are involved in mental health
commitments. Sokol jumps from empirical evidence that adults find comfort in adversary
proceedings, to Fink’s application to children in mental health commitments, and finally to
abused children in dependency court. Thus, when deconstructed, there is simply no empirical
link between the adult hearings and children testifying in dependency courts. But Sokol’s
reliance on Fink is even weaker because Fink was discussing the lack of empirical evidence to
support the Supreme Court’s statement in Parham that an adversary mental health hearing would
cause a psychological rift between parents and children, not that adversary proceedings do not
cause children trauma. Thus, reliance upon Parham to prove the safety of child abuse victims
testifying in open court is misplaced.

3. Source Number 3: 1983: Fink on Melton.

But the genesis of the claim that testifying before strangers is therapeutic for abused
children has a much longer lineage. Fink relied on the work of Gary B. Melton and his
colleagues that mentioned that “[sJome research has been done on people’s reactions to
having their interests decided through adversary versus nonadversary procedures.”™? But

Fink’s reliance on Melton, et. al., is not only misplaced because those studies involve adults, not
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abused children, but because Melton substantially qualifies the statement that the adversary
system is sometimes more satisfying than alternative dispute resolution. He indicates that such
studies have “many limitations and that research also demonstrates “the unsuitability of formal
adjudication for resolving certain kinds of disputes....”>* Melton neither discusses the different
effects of adversarial litigation versus alternative dispute resolution regarding dependency
proceedings nor the different psychological effects of public testimony on children rather than
upon adults.
4, Source Number 4: 1975: Melton on Thibaut and Walker.

Melton relied on a general study by Thibaut and Walker on the attitudes of
adults regarding their satisfaction with different resolution systems.> They found that adults
were more satisfied with formal adversarial processes if they had interests at stake.”> However,
Melton indicates that one must not generalize too easily since, “[d]ifferent procedures have
differential power to protect or undermine interests, produce more or less balanced fact
distribution, and generate more or less subjective stress or well-being.”*°

Melton also recognizes several methodological and empirical problems with generalizing
Thibaut’s and Walker’s studies regarding adults to children involved in adversarial proceedings.
First, their studies did not involve cases with “emotion-laden contexts.”™’ In other words,
although adults might find more satisfaction than psychological trauma in litigating a
commercial dispute, one cannot assume that the same reaction would occur, even for adults, in
family court disputes. Second, Melton indicates that there is some evidence that children, unlike
adults, may not find litigation more fulfilling than alternative dispute resolution and calls for
more research on the Thibaut and Walker theory as applied to children.® Melton further

acknowledges that because of “the massive status difference between a child and his or her
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advocate”, the child, unlike an adult, might not perceive that the child has more power to direct
the litigation than the power to direct alternative dispute resolution.® And when Melton
speculates that children “might benefit from more adversary proceedings”, he is not talking about
psychological benefit, nor is he discussing the potential psychological harm that children might
suffer.’” The “benefit” Melton describes concerns the more desirable outcome for the child in an
adversary system that brings forth “complete information concerning the child’s best interests
being available to the decision maker” versus an informal system in which much relevant data
might not be disclosed to the fact finder.®* Most importantly, Melton notes that this increased
supply of information might come at the expense of the child’s emotional health.®* Finally, none
of the research cited in Thibaut and Walker or in Melton discusses the effects of a public
adversarial process on abused children. Thus, neither Thibaut’s and Walker’s research, nor
Melton’s ruminations on that research, support statements that adversary proceedings, much less
public hearings, are psychologically beneficial to children.

5. Conclusion.

By deconstructing the etiology of the assertion that open child dependency proceedings
are therapeutic for abused children, one discovers that the claim has absolutely no empirical
support. The evolution of the statement started in 1975 withThiabaut’s and Walker’s general
study on adults’ satisfaction with different modes of resolving disputes, to Melton’s 1983
discussion of informed consent, to Fink’s 1987 analysis of mental health commitment hearings,
to Sokol’s 1998 discussion of open dependency proceedings, and finally to the 2000 conclusion
that open proceedings are psychologically beneficial to children. None of those precursors
studied abused children or child dependency proceedings. This faulty analytical thread is not

based upon any empirical support that stripping the cloak of confidentiality from abused children
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and forcing them to testify in public and/or being the subject of media reports is therapeutically
beneficial. To the contrary, empirical data states that:

"[D]isclosing the abuse publically in court could increase a child's

feelings of stigmatization by generating adverse opinions by

friends, relatives, and possibly the media. In addition, the

child's self-blame and guilt may increase as a result of

any cross-examination...."®
Therefore, the statement that open dependency hearings are therapeutic for most abused children

is merely a myth.

B. Myth Number Two: Children Are Not Traumatized By Testifying Before
Strangers.
Another open court advocate, Sara Van Meter, asserts that ““[t]here is, to date,
no empirical support for contentions that children are traumatized by the presence of an

audience during their testimony.””®

If this statement is true, then one of the strongest
arguments against opening dependency proceedings has no merit since the presence of the press
and strangers will not deleteriously affect abused children. However, again, a study of the
etiology of that statement demonstrates that it is nothing more than pure speculation, and that it
is not based upon any current expert evidence.

The quotation, supra., cited by Van Meter’s for the proposition that testifying before
strangers does not harm abused children is from a 22-year-old study by Debra Whitcomb.%®

However, Van Meter’s reliance on Whitcomb is even more troubling since she does not indicate

that Whitcomb, herself, also states that “some children will indeed be humiliated by public

15



exposure of their victimization..”®® Whitcomb thus admits that testifying before strangers in
court may cause harm to some abused children and that protective measures, such as removing
strangers, may be necessary to protect child witnesses.®” In addition, Whitcomb notes that when
children testify in confidential hearings where strangers are not admitted, children are less
stressed by the experience: “[jJuvenile court proceedings also may be less traumatic to the
child...[in part because of][c]losing of the courtroom....”®® Whitcomb further states that some
studies have found that an audience intimidates child victims.®® Whitcomb, thus, provides Van
Meter with little support for her proposition that testifying in court in front of strangers does not
cause child victims additional psychological harm.

Whitcomb may well have been correct that in 1985, 19 years before VVan Meter’s article,
that no empirical studies proved that testifying before strangers traumatizes children. However,
Van Meter did not discuss any of the more contemporary psychological research regarding
trauma to child abuse victims. As early as 19887, just three years after Whitcomb’s study, the
United States Supreme Court in Coy v. lowa’ recognized that trauma to child victims testifying
in open court before the child abuser might require prophylactic protections for the child even
though the result might be to diminish the defendant’s right to confrontation. And the Court,
again, just two years later in Maryland v. Craig’® approved using one-way closed circuit
television during the examination of child abuse victims as long as it was demonstrated that that
particular child would suffer serious psychological damage from being examined in court in
front of the alleged abuser.” It is further significant that in Maryland v. Craig the American
Psychological Association filed an amicus curiae brief in support of providing abused children
protection during their in-court testimony and supported that conclusion with several

psychological studies.” But in addition to United States Supreme Court cases and the articles

16



cited in the APA amicus curiae brief, there is further evidence that abused children can suffer
further trauma when testifying before strangers. In 1993 Saywtiz and Nathanson conducted a
study to determine whether children questioned in court before strangers would feel more or less
stress than those children questioned outside of court.” Their research discovered that
“[a]nswering questions in front of a lot of strange adults in court...” was much more stressful for
the children than answering the same questions in a familiar environment without the presence of
strangers.”® Their study indicated that the source of children’s fear of testifying in court before
strangers was a fear of “public scrutiny, embarrassment, personal inadequacies, and fear of an
inability to cope with over-whelming emotions.”’” These findings are critically important
because the cause of the children’s fear of testifying in court, humiliation and shame, are two of
the strongest determinates of the severity and duration of abused children’s posttraumatic stress
disorder.”®  Although Coy v. lowa and Maryland v. Craig were adult criminal cases, their logic
and holdings have been applied by many states to provide similar protection for abused children
testifying in child dependency proceedings.”® It is quite clear, therefore, that Whitcomb’s 1985
statement regarding the paucity of empirical evidence that children are traumatized while
testifying in court before strangers is no longer true. Van Meter's assertions, when read in the
context of Whitcomb's full research and in light of subsequent psychological findings, provides
no support for the myth that abused children do not suffer emotional stress while testifying

before strangers.

C. Myth # 3: The Press Will Protect Abused Children By Not Publishing

Identifying or Embarrassing Information About Them.
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One open court advocate states that “publication of names is the single largest
impediment to public hearings in abuse and neglect cases.”® But other prominent open court
proponents have argued that the fear of publication is unwarranted because the “media protects
the victims” and does not publish child abuse victims’ names or photographs.®* The problem is
that empirical evidence clearly demonstrates that the media do identify child abuse victims and
that opening the courts will lead to more, rather than less, publicity of abused children. Media
reports sometimes list abused children’s names, specific details regarding their abuse, their
medical and psychological information, quotations from the abused child’s siblings, addresses,
schools, teachers’ names, and photographs of the abused children.®

The media’s publication of identifying information regarding abused children is nothing
new. During the media’s first foray into the juvenile dependency and delinquency courts in the
nineteenth and early twentieth centuries, they “published stories about children, including their
names, addresses, and in delinquency cases, their alleged offenses.”®® This policy of publishing
abused children’s identifying information continues in many contemporary media sources.**
“There’s no universal media policy against identifying children as there is for victims of sexual
assault. Some papers name them, some don’t. Some are inconsistent, naming sometimes, but
not others.”®® And the decision to publish identifying data is not dependent on the size or
prominence of the media source: “Newspapers big and small, from Albuquerque to New York
City, routinely publish children’s names and photographs.”® Some newspapers have
promulgated policies favoring the publication of abused children’s identifying information for
three different reasons. First, it is argued that omitting abused children’s names dehumanizes
them.®”  Second, some consider stories without specific identifying information regarding the

individuals involved to be less credible than articles that identify the victims.®® And finally,
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some argue that by protecting the identities of victims, media perpetuate the stigma of being a
victim; publication will bring the victims’ abuse into the open and the shame involved in being
violated will be reduced.®

A number of problems are inherent in the three grounds justifying publication of abused
children’s identities. First, proponents of the dehumanization theory proffer no empirical
evidence that shielding abused children from publicity harms them. In fact, the empirical
evidence supports protecting child victims from media and public scrutiny. Mental health
professionals have found that “child abuse victim[s] should be shielded from publicity....”*, that
“fear of public scrutiny” is one of child abuse victims’ greatest fears®', and “intense publicity
surrounding the events which have brought a child into the juvenile court may psychologically
harm the child, making it more difficult, if not impossible, for the child to recover from those
events.”* Second, although proponents provide no empirical support for their proposition that
stories that list victims’ names are more credible, such argument is only half of the equation.
Since the press does not have a constitutional right to attend dependency court proceedings, the
question is whether the increased credibility for the news report outweighs the public policy of
shielding abused children from the psychological harm caused by publicity. Because proponents
of the “credibility theory” have not produced any empirical data to support their proposition, it is
unlikely that any court would open its doors and permit the publication of abused children’s
identities at this time. Third, the theory that abused children’s identities should be published in
order to strip the guilt of being a victim of sexual abuse is a harsh curative since it places the
burden of reforming public attitude upon one of our most vulnerable populations, abused young

children . "‘[W]hy must the victim, who has already suffered from the ordeal of rape, be forced

to bear the responsibility of educating society and changing its prejudicial view toward rape and
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its victims?*”*®  Public attitudes do not currently support publishing rape victims’ names. In
fact, seventy-six percent of American women support legislation making it illegal to publish rape
victims’ identities™. The reality is that publishing abused children's identities will not only
psychologically harm the abused children, but it will also “seriously strain the [child’s] family”
and reduce the chances of rehabilitation and reunification.*

Therefore, the belief that the media protects child abuse victims from publicity and the
publication of identifying information is not only a myth, it is contrary to historical press
coverage and is inconsistent with the express policies of several contemporary media sources.
One commentator has even stated that a media source’s general decision not to publish children’s
names*®

may be swept aside by legally important or sufficiently sensational case[s]. Professional

self-restraint, therefore, does not always succeed in protecting the child-witness — nor

should the media be forced to carry the entire burden of protecting such witnesses,
particularly when declining to broadcast runs counter to its pecuniary interests.
Thus, children’s privacy and psychological health cannot be left to the discretion of media
editors, but rather must be protected by legislators and courts in limiting access to the press and

public who might psychologically harm and humiliate these fragile children.

4, Myth # 4: Older Abused Children Are Not At Risk From Publicity.

Most cases, statutes, and law review articles have focused on how to protect
young children from the jurogenic effects of the legal system. In addition, most literature has
focused on child sexual abuse victims rather than on those otherwise physically and/or

emotionally abused, or those children who suffer several different forms of abuse.®” This bias
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toward young children has led to policy and legislative decisions that under-protect older abused
children from the harsh effects of the adversary system and its attendant publicity.

An example of a "young child" bias is contained proposed California Welfare &
Institutions Code Section 346.1.% That bill would provide that in child dependency proceedings
that:

If a child under the age of 14 will be testifying at the hearing,
the juvenile court shall exclude members of the public from that
portion of the hearing unless a member of the public requests
the right to be present and the court deems that member of the
public to have a direct and legitimate interest in the particular

case or the work of the court.*

No empirical evidence was supplied by the proponents of proposed §346.1 supporting the
presumption that children under 14 years old should be treated differently than those child abuse
victims older than 13.

The problem with the presumption that younger children are at greater risk of trauma
from testifying is that the empirical evidence demonstrates that older children are equally or
sometimes more at risk of psychological damage. For instance, one study found that older
children experienced more stress than younger children while testifying in open court and also
determined that stress of children twelve to sixteen years of age was more than four times greater
than stress experienced by six and seven-year-old children.*® In addition, another study that
determined the psychopathology of abused children before testifying and any changes three

months later found that the trauma suffered by young children who testified declined much more
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significantly than the stress suffered by older children who testified (those between 12 and 16-
years-old)."®* And among the total population of out-of-home placed children, “older youths in
the foster care system have a disproportionately high rate of psychiatric disorders...."**2
Therefore, legislators and judges should not rely upon the myth that only younger children may
be psychologically harmed by being forced to testify before the press and public. We owe an
equal duty to our older abused children to reduce their trauma when they are captured in the
child abuse legal maelstrom. As Justice Blatz has so eloquently argued, "while we [judges] are
not responsible for the harm that forces these children and their families into our courtrooms, we

do have a responsibility to ensure that the system doesn't contribute to or exacerbate the

problems."®® That duty extends to older, as well as younger children.

5. Myth # 5: Observing Child Abuse Victims' Open Court Testimony Can
Determine The Frequency, Seriousness, and Duration of the Psychological
Effects Of Testifying In Open Court And The Effects Of Any Publicity.

Many of the studies and proponents of open court hearings conclude that abused children
forced to testify in open court or whose stories are reported in the media suffered no
psychological damage because the children did not manifest symptoms while testifying. For
example, the National Center for State Courts study of the Minnesota open court pilot project
determined that child abuse victims suffered no psychological harm based in large part on
interviewees' anecdotes about dependency court hearings and reviews of case files.'®* The
researchers in that study did not interview children, parents, or psychological service providers

about post-hearing trauma suffered by those abused children.'®
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For several reasons, in order to determine whether open court proceedings harm abused
children, risk assessment instruments must study much more than the abused child while she
testifies. First, much of the psychological damage is long-term and none of the courtroom
participants have an opportunity to observe the child's psychological path.’®® Since a high
percentage of child abuse victims suffer posttraumatic stress disorder which often does not
manifest for months or years after the traumatic event, longitudinal studies of children who
testify are critically important to determine how testifying before strangers and/or the resultant
publicity have increased their existing psychopathology or created new and different
psychological problems.'®” Second, children often do not manifest psychological symptoms of
stress for months, or even a year, after the traumatic event.'® The result of one longitudinal
study of abused children found that "children who were initially asymptomatic had more
problems at an 18-month follow-up than did children who were initially highly symptomatic."*%°
This delay in the physical manifestation of trauma symptoms of "children who appeared to have
the fewest symptoms when initially evaluated" is termed the “sleeper effect".**® Thus, studies
that merely analyze children's behavior in court proceedings while they testify provide
significantly insufficient evidence regarding the effects on the children's psychopathology. That
is why it is critical for research on the effects of open court proceedings to examine longitudinal
evidence of children's trauma by investigating in a confidential and protective manner the child's,

parents', and treating mental heath professionals' observations.

CONCLUSION

I am not an apologist for the current quality of care, professional competence,

accountability, or inadequate resources in most states' child dependency systems.**! 1, as much
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as the next person, would like to find the magic potion to transform child abuse courts into
dynamic, caring, creative, and competent mechanisms for determining abused children's best
interests, for helping families deprived of the most basic resources find a way to safely stay
together or to place children in loving, stable new family relationships if reunification is not
possible. However, | am unwilling to experiment with our children's mental health by opening
these proceedings to the press and public and by forcing abused children to suffer the humiliation
and embarrassment of having their intimate secrets revealed without the empirical evidence to
support the wisdom of that systemic sunshine.

As some child abuse experts have noted, "we are now in danger of uncritically embracing
whatever is offered as a remedy, even though it is not at all clear that we should be comforted by
the ‘something' that is being done about this tragic phenomenon [child abuse]."*** As Richard
Gelles has argued, "we must provide services based on scientific information rather than
conventional wisdoms and persuasive myths."** Merely reacting out of desperation by “simply
doing something about child...abuse may have taken precedence over drawing on available
knowledge to do something that ensures children's best interests are served by our actions."***

This article has attempted to illuminate several of the pervasive myths surrounding the
safety and wisdom of opening our child dependency court to the press and public. | have
demonstrated that there is no empirical support for the following myths that: (1) open hearings
help abused children psychologically recover; (2) children are not traumatized by testifying
about intimate details of their abuse in front of strangers; (3) the press protects abused children
by not publishing identifying data; (4) older abused children are not at risk from publicity; and
(5) merely observing children testify in court is a reliable and sufficient methodology for

determining whether open proceedings traumatize them. In addition, this article demonstrated
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the inherent biases, methodological flaws, and incomplete and misleading research and
conclusions of the Minnesota and Arizona studies of open dependency court systems.

Hopefully, policy makers, judges, and legislators will now demand empirical evidence
that abused and/or neglected children will not be psychologically harmed by open dependency
proceedings and the publicity generated from those hearings before admitting the press and
public into child dependency proceedings. As I have detailed in this and earlier articles, there is
significant pediatric psychiatric evidence that open dependency proceedings are not benign, but
rather that they retraumatize abused children, make therapeutic recovery more difficult and more
time consuming, and exacerbate psychological problems that will last these unfortunate children

a lifetime.
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