Legal Assistance Resource Center
«0of Connecticut, Inc. +

44 Capitol Avenue, Suite 301 <+ Hartford, Connecticut 06106
(860) 278-5688 x203 «+ FAX (860) 278-2957 < Rpodolsky@LARCC.org

S.B. 1158 -- Foreclosure Mediation Program
Judiciary Committee public hearing -- March 26 2009
Testimony of Raphael L. Podolsky

Recommended Committee action: APPROVAL OF THE BILL -

CHANGES RECOMMENDED

The Foreclosuré Mediation Program has so far, in our opinion, proved to be the most
successful and effective part of last year's foreclosure relief legislation. S.B. 1158 makes
two small changes in the act, both of which we support:

(1) Mediation notice: It makes clear that the notice of the right to request mediation
should be the top page of the packet of papers served on a foreclosure defendant, ie., it
should come not only before the complaint but also before the writ and summons. This

codifies the intent of last year's bill.

(2) Reopening by agreement: It makes expiicit that, if the lender agrees, a
foreclosure judgment can be reopened even though title has passed to the lender, so that
an agreement to reinstate the homeowner can be implemented even if a strict foreclosure
has entered, The bill is necessary because of at least one trial court decision holding that
the parties, even by mutual agreement, cannot waive the statutory prohibition against
‘reopening a foreclosure judgment after title has passed. If the lender is willing to allow the
judgment to be reopened, no one is prejudiced and there is no public policy reason to bar
the reopening, which would allow the homeowner to retain ownership of the house.
Allowing the parties to agree to reopen also gives foreclosure mediators more flexibility in
trying to work out a settlement that allows the homeowner to keep the home.

Recommended changes to the bill

Part | — Changes to Sections 1 and 2

There is no apparent reason to limit the parties to four months in which to move to -
open and modify the judgment. The underlying statute, C.G.S. 49-15, does not impose a
time limit for opening foreclosure judgments. Indeed, it says that such a judgment can be
opened and modified “notwithstanding the limitation imposed by section 52-212a,” which
limits opening to four months after the entry of judgment but says that “the parties may
waive the provisions of this section” to open beyond the four-month period. We therefore
suggest that the “provided” clause in lines 27-29 be deleted. '

Part Il - Incorporation of Banks Committee changes

The Banks Committee raised also raised the two proposals contained in this bill
under the number S.B. 619. That committee, however, made a number of changes to its






bill designed to increase the number of homeowners eligible for the Forectosure Mediation
Program who actually participate in the program. In effect, Substitute S.B. 619 (which has
not yet come out as a File Copy) makes participation in the program automatic for any
eligible defendant who files an appearance in the foreclosure action'. -We support the
changes made by the Banks Committee and recommend that they be incorporated into S.B.

1158.2

The Banks Committee's substitute, however, appears to contain provisions that are
unclear and, in one case, internally contradictory. | have attached, as Attachment A, a copy
of the Proposed Substitute S.B. 619 that was approved by the Banks Committee, marked
up to show the technical changes that we recommend by made.

Part lll - Other recommended changes

We also recommend that some modest additional changes be made in the
Foreclosure Mediation Program. Some of these will become unnecessary if program
participation is made automatic for appearing defendants, but others will not. In particular,
we recommend that the General Assembly should:

(1) Eliminate the July 1, 2010 sunset date. This program has been so successful
that it is already clear it should be a permanent program — there is no need to wait until next
year. The foreclosure crisis will not go away and, even if it did, it is now evident that an in-
court mediation program is valuable for whatever number of homeowner foreclosures there

may be.

(2) Eliminate the requirement that the homeowner send copies of the request form to
the other parties. There can be many parties in a foreclosure action, and it is burdensome
for the homeowner, operating without legal help, to know which parties have appeared.
Because the statute already requires that the clerk send the other appearing parties notice
of the request for mediation, this requirement is not only burdensome but also redundant.

(3) Treat the filing of a mediation request form as being an appearance. The filing of
a request form indicates that the homeowner intends to participate in the action. The
request form is served with the complaint but an appearance form is not. Requiring a
separate appearance creates the unnecessary risk that a homeowner who has requested
mediation will be defaulted for failure to appear while in mediation or awaiting the first mediation
session, :

{(4) Extend the time for the mortgagor to plead until after the mediation period has been

completed. It is not reasonable to expect a homeowner involved in good faith in mediation to
file pleadings during mediation in order to avoid being defaulted. The homeowner is unlikely to
know what to file or how to defend, and the threat of default can be used as bargaining
leverage during mediation. If mediation is not successful, the lender can move forward quickly

at that time.

"It is not practical to provide foreclosure mediation for defendants who do not respond at all to
the foreclosure writ, because they are unlikely to appear for a mediation session if one is scheduled.

2For reasons that are not clear to us, the Banks Committee's Substitute S.B.619 omitted Section
2 of the original bill concerning the opening of foreclosure judgments by mutual consent of the parties.
We urge the Judiciary Committee to keep that section in its bill.






(5) Codify the.rule that judges can refer matters to the mediators that might not be
eligible for the Foreclosure Mediation Program itself. In fact, this is exactly what many (we
believe, most) judges have been doing by using their general equitable powers to make
referrals to Judicial Branch staff (foreclosure is an “equitable” action, rather than a "legal”
action). In particular, it would be helpful to make clear that, within the availability of mediators,
judges can refer any residential foreclosure for mediation, including ones started before July 1,
2008, when the Foreclosure Mediation Program began, and ones involving foreclosures not

based on a mortgage.

(6) Extend and consolidate some time limits so as to relieve pressure on the clerk’s
offices. Give the court five (rather than three) days to send out the notice that a mediation
request form has been filed. Make the foreclosure mediation period 90 days, instead of
requiring a motion to extend the mediation period from 60 days to 90 days as is currently

permitted.

(7) Make clear that the court has the power to override the mediator's recommendation

that the mediation period end. The statute speaks of the mediation period ending
“automatically” upon the mediator’s filing a report, but the mediator cannot override the power

of the judge to make this kind of decision.

A draft of these recommended modifications to the Foreclosure Mediation Program statute is
attached as Appendix B.






ATTACHMENT A

Note: Changes made by the substitute bill approved by the Banks Committee are shown by
underlining and brackets. Further changes recommended by Raphael Podolsky are shown by

cross-outs and CAPITAL LETTERS.

Proposed Substitute Bill No. 619 - with recommended changes 3-26-09
AN ACT CONCERNING FORECLOSURE PROTECTION

LCO No. 4788

Section 1. Section 49-31] of the general statutes is repealed and the following is
substituted in lieu thereof (Effective October 1, 2009) '

(a)({1) Prior to July 1, 2010, when a mortgagee commences an action for the
foreclosure of a mortgage on residential real property fwith a return date on or after
July 1, 2008,] the mortgagee shall give notice to the mortgagor of the foreclosure
mediation program established in section 49-31m by attaching to the front of the
foreclosure writ, summons and complaint that is served on the mortgagor: [(1)] (A) A

_copy of the notice of [the availability of] foreclosure mediation, in such form as the

Chief Court Administrator prescribes, and [(2) a foreclosure mediation request form, in
such form as the Chief Court Administrator prescribes] (B) a copy of the foreclosure .
mediation [eestifieate] form described in subsection (b) of this section, in such form as
the Chief Court Administrator prescribes. Such mortgagee shall include with such
notice, [eertifieate] FORECLOSURE MEDIATION FORM, writ, summons and
complaint a blank appearance form, in such form as the Chief Court Administrator

prescribes.

(2) UNLESS THE MORTGAGOR HAS ALREADY RETURNED TO THE
COURT THE FORECLOSURE MEDIATION AND APPEARANCE FORMS, THE
[Eke] court shall issue a notice of the foreclosure mediation described in subsection (b)
of this section to the mortgagor not later than three days after the mortgagee returns the

writ to the court.

(b) (1) [Except as provided in subdivision (2) of this subsection, a mortgagor may
request foreclosure mediation by submitting the foreclosure mediation request form to -
the court and filing an appearance not more than fifteen days after the return day for -
the foreclosure action. Upon receipt of the foreclosure mediation request form, the court
shall notify each appearing party that a foreclosure mediation request form has been
submitted by the mortgagor.] The notice of foreclosure mediation shall instruct the
mortgagor to file the appearance and foreclosure mediation [eertifieate] forms with the
court no later than the date fifteen days from the return date for the foreclosure action.

I The foreclosure mediation [eertifieate] form shall require the mortgagor to provide



sufficient information to permit the court to confirm that the defendant in the
foreclosure action is a mortgagor, AS DEFINED IN SECTION 49-31k.

(2) [The court may grant a mortgagor permission to submit a foreclosure mediation
request form and file an appearance after the fifteen-day period established in
subdivision (1) of this subsection, for good cause shown, except that no foreclosure
mediation request form may be submitted and no appearance may be filed more than
twenty-five days after the return date.] Upon receipt of the mortgagor’s appearance
and foreclosure mediation [eertifieate] forms, and provided the court determines the
defendant in the foreclosure action is a mortgagor, AS DEFINED IN SECTION 49-31k,
the court shall schedule a date for the foreclosure mediation in accordance with section
49-31n, as amended by this act, and shall issue notice of such mediation date to ali
appearing parties no later than the date [s#e] THREE business days after the
appearance and foreclosure mediation [eestifieate] forms are filed. If the court does not
receive the appearance and foreclosure mediation [eertifieate] forms from the
mortgagor by the date fifteen days after the return date for the foreclosure action, the
court shall not schedule such mediation.

(3) [No foreclosure mediation request form may be submitted to the court on or after
July 1, 2010.] Notwithstanding the provisions of this section, the court may refer A
MORTGAGOR to the foreclosure mediation program at any time a mortgagor appears
in a foreclosure action,

[(c) If at any time on or after July 1, 2008, but prior to July 1, 2010, the court
determines that the notice requirement of subsection (a) of this section has not been
met, the court may, upon'its own motion or upon the written motion of the mortgagor,
~ issue an order that no judgment may enter for fifteen days during which period the
mortgagor may submit a foreclosure mediation request form to the court.]

[(d)] (c} Notwithstanding any provision of the general statutes or any rule of law to
the contrary, prior to July 1, 2010, no judgment of strict foreclosure nor any judgment
ordering a foreclosure sale shall be entered in any action instituted by the mortgagee to
foreclose a mortgage on residential real property unless: (1) [Notice to the mortgagor
has been given by the mortgagee in accordance with subsection (a) of this section and
the time for submitting a foreclosure mediation request form has expired and no
foreclosure mediation request form has been submitted, or if such notice has not been
given, the time for submitting a foreclosure mediation request form pursuant to
subsection (b) or (c) of this section has expired and no foreclosure mediation request
form has been submitted, or (2) the] The mediation period set forth in section 49-31n, as
amended by this act, has expired or has otherwise terminated, whichever is earlier, or
{2) the mediation program is not otherwise required or available.

(¢) None of the mortgagor's or mortgagee's rights in the foreclosure action shall be




waived by [the mortgagor's submission of a] participation in the foreclosure mediation
[request form to the court] program.

Section 2. Section 49-31n of the general statutes is repealed and the followmg is
substituted in lieu thereof (Effective October 1, 2009):

(a) The mediation period under the foreclosure mediation program established in
section 49-31m shall commence when the court sends notice to each appearing party
[that a] scheduling the first foreclosure mediation [request form has been submltted by

busmess days {after the court receives a completed foreclosure mediation [%e%&eeﬂ
form} OR AFTER the return date for the foreclosure action, WHICHEVER IS5 LATER.

The mediation period shall conclude [not more than] no later than the date sixty days
after the return [day] date for the foreclosure action, except that the court may, in its

discretion, for good cause shown, (1) extend, by not more than thirty days, or shorten
the mediation period on its own motion or upon motion of any party, or (2) extend by
not more than thirty days the mediation period upon written request of the mediator.

, (b) The first mediation session shall be held not later than fifteen business days after
the court sends notice to [all parties that a foreclosure mediation request form has been
submitted to the court] each appearing party in accordance with SUBDIVISION (2) OF
subsection (b) of section 49-311, as amended by this act, or subsection (a) of this section
The mortgagor and mortgagee shall appear in person at each mediation session and
shall have authority to agree to a proposed settlement, except that if the mortgagee is
represented by counsel, the mortgagee's counsel may appear in lieu of the mortgagee to
represent the mortgagee's interests at the mediation, provided such counsel has the
authority to agree to a proposed settlement and the mortgagee is available during the
mediation session by telépione or electronic means. The court shall not award
attorney’s fees to any mortgagee for time spent in [thefizst] ANY mediation session if
such mortgagee does not have a person with authority to agree to a proposed
settlement available during such session either in person or by telephone or electronic

means.

(c) Not later than two days after the conclusion of the first mediation session, the
mediator shall determine whether the parties will benefit from further mediation. The
mediator shall file with the court a report setting forth such determination and mail a
copy of such report to each appeating party. If the mediator reports to the court that the
parties will not benefit from further mediation, the mediation period shall terminate
automatically. If the mediator reports to the court after the first mediation session that
the parties may benefit from further mediation, the mediation pericd shall continue.

(d) If the mediator has submitted a report to the court that the parties may benefit



from further mediation pursuant to subsection (c) of this section, not more than two
days after the conclusion of the mediation, but no later than the termination of the
mediation period set forth in subsection (a) of this section, the mediator shall file a

“report with the court describing the proceedings and specifying the issues resolved, if
any, and any issues not resolved pursuant to the mediation. The filing of the report
shall terminate the mediation period automatically. If certain issues have not been
resolved pursuant to the mediation, the mediator may refer the mortgagor to any
appropriate community-based services that are available in the judicial district, but any
such referral shall not cause a delay in the mediation process.

(e) The Chief Court Administrator shall establish policies and procedures to
implement this section. Such policies and procedures shall, at a minimum, provide that
the mediator shall advise the mortgagor at the first mediation session required by
subsection (b) of this section that: (1) Such mediation does not suspend the mortgagor's

obligation to respond to the foreclosure action in accordance with applicable rules of the

court; and (2) a judgment of strict foreclosure or foreclosure by sale may cause the
mortgagor to lose the residential real property to foreclosure,

(f) In no event shall any determination issued by a mediator under this program
form the basis of an appeal of any foreclosure judgment.

(g) [Foreclosure mediation request forms shall not be accepted by the court on or
after July 1, 2010, and the] The foreclosure mediation program shall terminate when all
mediation has concluded with respect to any [applications submitted to the court]
foreclosure action commenced prior to July 1, 2010.

(h) At any time during the mediation period, the mediator may refer the mortgagor
to the mortgage assistance programs, except that any such referral shall not prevent a
mortgagee from proceeding to judgment when the conditions specified in subsection
[(d)] (c} of section 49-31/_as amended by this act, have been satisfied.




ATTACHMENT B

Proposed additional changes to S.B. 1158 — 3-26-09

AN ACT CONCERNING FORECLOSURE PROCEDURES

Sec.1 Section 49-311 of the general statutes is repealed and the following is
substituted in lieu thereof (Effective July 1, 2009)

(a) [Prior to July 1, 2010, when] When a mortgagee commences an action for the
foreclosure of a mortgage on residential real property with a return date on or after July
1, 2008, the mortgagee shall give notice to the mortgagor of the foreclosure mediation
program established in section 17 of this act by attaching to the front of the foreclosure
writ, summons and complaint that is served on the mortgagor: (1) A copy of the notice
of the availability of foreclosure mediation, in such form as the Chief Court
Administrator prescribes, and (2) a foreclosure mediation request form, in such form as
the Chief Court Administrator prescribes.

(b) (1) Except as provided in subdivision (2) of this subsection, a mortgagor may
request foreclosure mediation by submitting the foreclosure mediation request form to
the court [and filing an appearance] not more than fifteen days after the return day for
the foreclosure action. The mortgagor shall not be required to send copies of the
foreclosure mediation request form to the other parties. Upon receipt of the foreclosure
mediation request form, the court shall notify each appearing party that a foreclosure
mediation request form has been submitted by the mortgagor. The filing of a
foreclosure mediation request form shall be deemed to constitute the entry of an
appearance in the foreclosure action and shall automatically extend the time to plead until

seven calendars days after the mediation period set forth in section 49-3 1n of the general statufes,

as amended by this act, has expired or has otherwise terminated, whichever is earlier.

(2) The court may grant a mortgagor permission to submit a foreclosure .
mediation request form [and file an appearance] after the fifteen-day period established
in subdivision (1) of this subsection, for good cause shown, except that no foreclosure
mediation request form may be submitted under this section [and no appearance may
be filed] more than twenty-five days after the return date.

[(3) No foreclosure mediation request form may be submitted to the court on or
after July 1, 2010.]

(c) If at any time on or after fuly 1, 2008, [but prior to July 1, 2010,] the court
determines that the notice requirement of subsection (a) of this section has not been
met, the court may, upon its own motion or upon the written motion of the mortgagor,
issue an order that no judgment may enter until [for] fifteen days after such notice has




been given, during which period the mortgagor may submit a foreclosure mediation
request form to the court.

(d) Notwithstanding any provision of the general statutes or any rule of law to
the contrary, [prior to July 1, 2010,] no judgment of strict foreclosure nor any judgment
ordering a foreclosure sale shall be entered in any action instituted by the mortgagee to
foreclose a mortgage on residential real property unless: (1) Notice to the mottgagor has
been given by the mortgagee in accordance with subsection (a) of this section and the
time for submitting a foreclosure mediation request form has expired and no
foreclosure mediation request form has been submitted, or if such notice has not been
given, the time for submitting a foreclosure mediation request form pursuant to
subsection (b) or (c) of this section has expired and no foreclosure mediation request
form has been submitted, or (2) the mediation period set forth in section 18 of this act
has expired or has otherwise terminated, whichever is earlier.

(e) None of the mortgagot's or mortgagee's rights in the foreclosure action shall
be waived by the mortgagor's submission of a foreclosure mediation request form to the
court. Nothing in this act shall limit the equitable powers of the court to make referrals
to foreclosure mediators for the purpose of foreclosure mediation, including in
foreclosures other than mortgage foreclosures. '

Sec. 2. Sec. 49-31n of the general statutes is repealed and the following is
substituted in lieu thereof (Effective July 1, 2009)

(a) The mediation period under the foreclosure mediation program established in
section 49-31m shall commence when the court sends notice to each appearing party
that a foreclosure mediation request form has been submitted by a mortgagor to the
court, which notice shall be sent not later than five [three] business days after the court
receives a completed foreclosure mediation request form. The mediation period shall
conclude not more than ninety [sixty] days after the return day for the foreclosure
action, except that the court may, in its discretion, for good cause shown, (1) extend, [by
not more than thirty days,] or shorten the mediation period on its own motion or upon
motion of any party, or extend [by not more than thirty days] the mediation period
upon written request of the mediator..

(b) The first mediation session shall be held not later than fifteen business days
after the court sends notice to all parties that a foreclosure mediation request form has
been submitted to the court, provided that no mediation shall be required to be held
prior to the return day. The mortgagor and mortgagee shall appear in person at each
mediation session and shall have authority to agree to a proposed settlement, except
that if the mortgagee is represented by counsel, the mortgagee's counsel may appear in
lieu of the mortgagee to represent the mortgagee's interests at the mediation, provided




such counsel has the authority to agree to a proposed settlement and the mortgagee is
available during the mediation session by telephone or electronic means.

(c) Not later than two days aftet the conclusion of the first mediation session, the
mediator shall determine whether the parties will benefit from further mediation. The
mediator shall file with the court a report setting forth such determination and mail a
copy of such report to each appearing party. If the mediator reports to the court that the
parties will not benefit from further mediation, the mediation period shall terminate
automatically, unless the court otherwise orders. If the mediator reports to the court
after the first mediation session that the parties may benefit from further mediation, the
mediation period shall continue.

(d) If the mediator has submitted a report to the court that the parties may
benefit from further mediation pursuant to subsection {(c) of this section, not more than
two days after the conclusion of the mediation, but no later than the termination of the
mediation period set forth in subsection (a) of this section, the mediator shall file a
report with the court describing the proceedings and specifying the issues resolved, if
any, and any issues not resolved pursuant to the mediation. The filing of the report
shall terminate the imediation period automatically, unless the court otherwise orders. If
certain issues have not been resolved pursuant to the mediation, the mediator may refer
the mortgagor to'any appropriate community-based services that are available in the
judicial district, but any such referral shall not cause a delay in the mediation process.

(e) The Chief Court Administrator shall establish policies and procedures to
implement this section. Such policies and procedutes shall, at a minimum, provide that
the mediator shall advise the mortgagor (1) at the first mediation session required by
subsection (b) of this section that: (A) [(1)] Such mediation does not suspend the
mortgagor's obligation to respond to the foreclosure action in accordance with
applicable rules of the court; and (B) [(2)] a judgment of strict foreclosure or foreclosure
by sale may cause the mortgagor to lose the residential real property to foreclosure and
(2) at the last mediation session before the mediation period is terminated, of the status
of pleadings in the case and of the consequences of failing to file an appropriate
pleading to prevent the entry of a default judgment.

(f) In no event shall any determination issued by a mediator under this program
form the basis of an appeal of any foreclosure judgment.

[(g) Foreclosure mediation request forms shall not be accepted by the court on or
after July 1, 2010, and the foreclosure mediation program shall terminate when all
mediation has concluded with respect to any appllcatlons submitted to the court prior
to July 1, 2010.]



(h) At any time during the mediation period, the mediator may refer the
mortgagor to the mortgage assistance programs, except that any such referral shall not
prevent a mortgagee from proceeding to judgment when the conditions specified in
subsection (d) of section 490-31/, as amended by this act, have been satisfied.




