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General Assembly Raised Bill No. 6648
January Session, 2009 LCO No. 4355

*04355 TRA*

Referred to Committee on Transportation

Introduced by:
(TRA)

AN ACT MAKING REVISIONS TO CHAPTER 739 OF THE GENERAL
STATUTES WITH RESPECT TO AUTOMOBILE MANUFACTURERS,
DISTRIBUTORS, FRANCHISES AND DEALERSHIPS.

Be it enacted by the Senate and House of Representatives in General
Assembly convened:

1 Section 1. Section 42-133r of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2009):

N

(6]

As used in sections 42-133r to 42-133ee, inclusive, as amended by

4  this act, unless the context indicates a different meaning;:

5 (1) "Manufacturer" means any person who manufactures or
6 assembles new motor vehicles, or imports motor vehicles for

7 distribution to dealers or through distributors, or factory branches.

8 (2) "Distributor" means any person who offers for sale, sells or
9 distributes any new motor vehicle to dealers or who maintains factory
10  representatives or who controls any person, firm, association, joint
11  venture corporation or trust, who offers for sale, sells or distributes

12 any new motor vehicle to dealers.

13 (3) "Factory branch" means a branch office maintained by a
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manufacturer for the purpose of selling, or offering for sale, motor
vehicles to a distributor or dealer, or for directing or supervising

factory or distributor representatives.

(4) "Owner" means any person holding an ownership interest in a
business entity operating as a dealer or under a franchise as defined in
this section either as a corporation, partnership or sole proprietorship.
To the extent that the rights of any owner under sections 42-133r to 42-
133ee, inclusive, as amended by this act, conflict with the rights of any

other owner, such rights shall accrue in priority order based on the
percentage of ownership interest held by each owner with the owner
having the greatest ownership interest having first priority and
succeeding priority accruing to other owners in the descending order

of their percentage of ownership interest.

(5) "Dealership facilities" means real estate, buildings, fixtures and
improvements which are used in the course of business under a

franchise by a new motor vehicle dealer.

(6) "Dealer" means any person engaged in the business of selling,
offering to sell, soliciting or advertising the sale of new motor vehicles
and who holds a valid sales and service agreement, franchise or
contract, granted by a manufacturer or distributor for the retail sale of
the manufacturer's or distributor's new motor vehicles.

(7) "Motor vehicle" means a self-propelled vehicle intended
primarily for use and operation on the public highways, other than a
farm tractor or other machinery or tools used in the production,

harvesting and care of farm products.

(8) "New motor vehicle" means a motor vehicle which has been sold
to a new motor vehicle dealer and which has not been used for other
than demonstration purposes and on which the original title has not

been issued from the new motor vehicle dealer.

(9) "Established place of business" means a permanent, commercial
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building easily accessible and open to the public at reasonable times
and at which the business of a new motor vehicle dealer, including the

display and repair of vehicles, may be lawfully carried on.

(10) "Franchise" means a written agreement or contract between a
manufacturer or distributor and a dealer which purports to fix the
legal rights and liabilities of the parties to such agreement or contract.
[, and pursuant to which the dealer purchases and resells the franchise

product or leases or rents the dealership premises.]

(11) "Good faith" means honesty in fact and the observance of

reasonable commercial standards of fair dealing in the trade.

(12) '"Designated family member" means the spouse, child,
grandchild, parent, brother or sister of an owner who, in the case of the
owner's death, is entitled to inherit the ownership interest in the dealer
under the terms of the owner's will, or who has been nominated in any
other written instrument, or who, in the case of an incapacitated owner
of a dealer, has been appointed by a court as the legal representative of
the dealer's property.

(13) "Person" means a natural person, partnership, corporation,
limited liability company, association, trust, estate or any other legal
entity.

(14) "Relevant market area" means the area within a radius of
fourteen miles around an existing dealer or the area of responsibility

defined in a franchise, whichever is greater.
(15) "Commissioner" means the Commissioner of Motor Vehicles.

Sec. 2. Section 42-133s of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2009):

(a) Each manufacturer or distributor shall specify in writing to each
of its dealers licensed in this state, the dealer's obligations for

predelivery preparation and warranty service on its products, and
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shall compensate the dealer for such preparation and service. [, and
shall provide the dealer with a schedule of compensation to be paid
the dealer for parts and labor in connection with such preparation and

service, and the time allowance for the labor.] Compensation for parts

used in warranty service shall not be less than the retail rate

customarily charged by the dealer for like parts that are not provided

in satisfaction of a warranty, as determined by methods described in

subsection (b) of this section. Compensation for labor used in warranty

service shall not be less than the retail rate customarily charged by the

dealer for like labor that is not provided in satisfaction of a warranty,

as determined by methods set forth in subsection (c) of this section.

(b) The retail rate customarily charged by the dealer for parts shall

be established by the dealer submitting to the manufacturer or

distributor one hundred sequential nonwarranty customer-paid

service repair orders which contain warranty-like parts, or sixty

consecutive days of nonwarranty customer-paid service repair orders

which contain warranty-like parts, whichever is less, covering repairs

made no more than one hundred eighty days before the submission

and declaring the average percentage markup. The average of the

markup rates shall be the declared retail rate, which goes into effect

thirty days following the declaration, subject to audit of the submitted

repair orders by the franchisor and adjustment of the average

percentage markup based on that audit.

(c) The retail rate customarily charged by the dealer for labor may

be established by submitting to the manufacturer or distributor all

nonwarranty customer-paid service repair orders covering repairs

made during the month prior to the submission and dividing the

amount of the dealer's total labor sales by the number of total labor

hours that generated those sales. The average markup so declared is

the retail rate, which goes into effect thirty days following the

declaration, subject to audit of the submitted repair orders by the

franchisor and adjustment of the average percentage markup based on
that audit.
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(d) In calculating the retail rate customarily charged by the dealer

for parts and labor, the following work shall not be included in the

calculation: (1) Repairs discounted by a dealer for repairs made in

eroup, fleet, insurance, governmental or other third-party payer

service work; (2) repairs for special events, specials, or promotional

discounts for retail customer repairs; (3) parts sold at wholesale; (4)

internal repairs; (5) engine assemblies and transmission assemblies; (6)

routine maintenance not covered under any warranty, such as fluids,

filters and belts for retail customers not provided in the course of

repairs; (7) nuts, bolts, fasteners, and similar items that do not have an

individual part number; (8) tires; and (9) vehicle reconditioning.

(e) A manufacturer or distributor may not require a dealer to

establish the average percentage markup by an unduly burdensome or

time consuming method or by requiring information that is unduly

burdensome or time consuming to provide, including, but not limited

to, part-by-part or transaction-by-transaction calculations. A dealer

may not declare an average percentage markup more than twice in one

calendar vear.

(f) A manufacturer or distributor may not otherwise recover its costs

for reimbursing a dealer for parts and labor pursuant to this section.

[(b)] (g) [Such schedule of compensation shall include reasonable
compensation for diagnostic work, as well as repair service and labor.]
Time allowances for the diagnosis and performance of warranty work
and service shall be reasonable and adequate for the work to be
performed. [In the determination of what constitutes reasonable
compensation under this section, the principal factor considered shall
be the prevailing wage rates being paid by dealers in the community in
which the dealer is doing business. In no event shall the hourly labor
rate paid to a dealer for warranty service be less than the rate charged
by such dealer for like service to nonwarranty customers, provided

that the rate charged to nonwarranty customers is reasonable.]

[(c)] (h) Each manufacturer or distributor shall perform all warranty

LCO No. 4355 {D:\Conversion\Tob\h\2009HB-06648-R00-HB.doc } 50f 20



Raised Bill No. 6648

138
139
140
141

142
143
144
145
146
147
148
149
150
151
152
153
154
155
156
157
158
159

160
161
162
163
164
165
166
167
168

169

obligations, include in written notices of factory recalls to owners and
dealers the expected date by which necessary parts and equipment will
be available to dealers for the correction of such defects and

compensate dealers for repairs necessitated by such recall.

[(d)] @) All claims by dealers under this section for [such labor and
parts] warranty work and all claims for compensation relative to any

sales incentive programs shall be [paid within thirty days following
approval by the manufacturer or distributor, provided that
manufacturers or distributors retain the right to audit such claims and
to charge-back the dealer for false or unsubstantiated claims for a
period of two years following payment. If there is evidence of fraud,
the provisions of this subsection shall not limit the right of a
manufacturer or distributor to audit a dealer for longer periods of time
and charge-back the dealer for any fraudulent claim. Dealers shall be
required to maintain defective parts for a period of not longer than
ninety days following submission of claims. All such claims shall be]
either approved or disapproved within thirty days after their receipt
on forms [] and in the manner reasonably specified by, the
manufacturer or distributor. Any claim not disapproved in writing or
by means of electronic transmission within thirty days after receipt
shall be deemed approved and payment shall be made within thirty
days.

(i) A manufacturer or distributor retains the right to audit such

claims by dealers and to charge-back the dealer for materially false or

unsubstantiated claims for a period of one vear following payment of

such claims. If there is evidence of fraud, the provisions of this

subsection shall not limit the right of a manufacturer or distributor to

audit a dealer for longer periods of time and to charge-back the dealer

for any fraudulent claim. Dealers shall be required to maintain

defective parts for a period of not longer than ninety davys following

submission of claims.

(k) A manufacturer or distributor shall not charge-back a dealer
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subsequent to the payment of a warranty or sales incentive claim

unless a representative of the franchisor has (1) met with such dealer at

the dealership, (2) spoken with such dealer by telephone, or (3) has

met at such dealership or spoken by telephone with an officer or

emplovee of the dealer designated by such dealer, and has explained

in detail the basis for each proposed charge-back and thereafter given

the dealer or such dealer's designee a reasonable opportunity, during

such meeting or telephone conversation, to explain the dealer's

position relating to each proposed charge-back. In the event the dealer

has been selected for audit or review on the basis that some or all of

the dealer's claims were viewed by the manufacturer or distributor as

excessive in comparison to average, mean or ageregate data

accumulated by the manufacturer or distributor, or in relation to

claims submitted by a group of other dealers, the manufacturer or

distributor shall provide such dealer or such dealer's designee, prior to

or during such meeting, or prior to such telephone call, with a written

statement containing the basis or methodology upon which the dealer

was selected for audit or review.

(1) A manufacturer or distributor shall not deny or charge-back a

payvment for warranty work claimed by the dealer unless the

franchisor satisfies its burden of proof that the dealer did not make a

good-faith effort to comply with the reasonable written procedures of

the manufacturer or distributor, or that the dealer did not actually

perform the work.

(m) A manufacturer or distributor shall not deny or charge-back a

sales incentive payment made to a dealer unless the claim was

materially false or fraudulent or the dealer failed to reasonably

substantiate the claim in accordance with the manufacturer's

reasonable procedures.

(n) After all internal dispute resolution processes provided through

the manufacturer or distributor have been resolved, the manufacturer

or distributor shall give notice to the dealer of the final amount of a
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proposed warranty or sales incentive charge-back. If the dealer does

not agree with the final amount, the dealer may file a protest with the

commissioner within thirty days of receipt of the notice of the final

proposed charge-back. If such a protest is filed, the commissioner shall

inform the manufacturer or distributor that a timely protest has been

filed, and that the manufacturer or distributor shall not levy the

charge-back unless the commissioner has (1) held a hearing, and (2)

determined that such charge-back is in compliance with the provisions

of this section. In any hearing held pursuant to this subsection, the

manufacturer or distributor shall have the burden of proving that such

manufacturer or distributor has complied with the provisions of this

section.

Sec. 3. Section 42-133v of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2009):

(a) Notwithstanding the terms, provisions or conditions of any
franchise agreement and notwithstanding the terms or provisions of
any waiver, no manufacturer or distributor shall cancel, terminate or
fail to renew any franchise with a licensed dealer unless the
manufacturer or distributor has satisfied the notice requirement of
subsection (d) of this section, has good cause for cancellation,

termination or nonrenewal and has acted in good faith.

(b) Notwithstanding the terms, provisions or conditions of any
franchise or the terms or provisions of any waiver, good cause exists

for the purposes of a termination, cancellation or nonrenewal if:

(1) There is a failure by the dealer to comply with a provision of the
franchise which is both reasonable and of material significance to the
franchise relationship, provided that the dealer has been notified in
writing of the failure within one hundred eighty days after the
manufacturer or distributor first acquired knowledge of such failure;

(2) If the failure by the dealer, defined in subdivision (1) of this

subsection, relates to the performance of the dealer in sales or service,
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then good cause shall be defined as the failure of the dealer to comply
with reasonable performance criteria established by the manufacturer
or distributor if the dealer was apprised by the manufacturer or
distributor in writing of such failure; and: (A) The notification stated
that notice was provided of failure of performance under this section;
(B) the dealer was afforded a reasonable opportunity, for a period of
not less than six months, to comply with such criteria; and (C) the
dealer did not demonstrate substantial progress towards compliance
with the manufacturer's or distributor's performance criteria during

such period.

() Any communication to the public or to dealers by a

manufacturer or distributor that a franchise will be canceled,

terminated or nonrenewed by virtue of the present or future

discontinuance of one or more vehicle brands held pursuant to that

franchise, shall be considered a cancellation, termination or

nonrenewal without good cause under this section.

[(c)] (d) The manufacturer or distributor shall have the burden of
proof under this section.

[(d)] (e) Notwithstanding the terms, provisions or conditions of any
franchise, prior to the termination, cancellation or nonrenewal of any
franchise, the manufacturer or distributor shall furnish notification of
such termination, cancellation or nonrenewal to the dealer as follows:

(1) In the manner described in subsection [(e)] (f) of this section; and (2)

not less than ninety days prior to the effective date of such termination,
cancellation or nonrenewal; or (3) not less than fifteen days prior to the
effective date of such termination, cancellation or nonrenewal with
respect to: (A) Insolvency of the dealer, or filing of any petition by or
against the dealer under any bankruptcy or receivership law; (B)
failure of the dealer to conduct customary sales and service operations
during business hours for seven consecutive business days, except in
circumstances beyond the direct control of the dealer; (C) conviction of

the dealer, or any owner thereof, of any felony which is punishable by
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imprisonment; (D) suspension or revocation of any license which the
new motor vehicle dealer is required to have to operate a dealership;
or (E) a fraudulent misrepresentation by the dealer to the manufacturer
or distributor which is material to the franchise; (4) not less than one
hundred eighty days prior to the effective date of such termination or
cancellation if the manufacturer or distributor is discontinuing the sale
of the product line.

[(e)] (f) Notice under this section shall be in writing, sent by certified
mail or personally delivered to the dealer; and shall contain: (1) A
statement of intention to terminate, cancel or not to renew the
franchise; (2) a statement of the reasons for the termination,
cancellation or nonrenewal; and (3) the date on which such

termination, cancellation or nonrenewal takes effect.

[(©)] (g) No manufacturer or distributor shall terminate, cancel or fail
to renew a dealer's franchise for the failure or refusal of the dealer to
do any of the following: (1) Failure to meet sales quotas suggested by
the manufacturer or distributor; (2) refusal to sell any product at a
price suggested by the manufacturer or distributor; (3) refusal to keep
the premises open and operating during those hours which are
documented by the dealer to be unprofitable to the dealer or to
preclude the dealer from establishing his own hours of operation
beyond the hour of 10:00 p.m. and prior to 6:00 a.m.; (4) refusal to meet
unreasonable minimum standards and marketing guides, which
include, but are not limited to, capital, inventory, facility and
personnel requirements; (5) refusal to give the manufacturer or
distributor financial records of the operation of the franchise which are
not related or necessary to the dealer's obligations under the franchise
agreement. Subdivisions (1) to (5), inclusive, shall not be deemed good

cause under subsection (b) of this section.

[(g)] (h) If a franchisee brings an action in a court of competent
jurisdiction to challenge the cancellation, termination or nonrenewal of

a franchise agreement by a manufacturer or distributor under this
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section, such franchise agreement shall remain in full force and effect
and such franchisee shall retain all rights and remedies pursuant to the
terms and conditions of such franchise agreement, including, but not
limited to, the right to sell or transfer such franchisee's ownership
interest, for a period of six months following a final determination by
the court of competent jurisdiction, unless extended by the court of
competent jurisdiction for good cause. This subsection shall not apply
to a cancellation, termination or nonrenewal of a franchise agreement
based upon any of the reasons set forth in subdivision (3) of subsection
(d) of this section.

Sec. 4. Section 42-133w of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2009):

(@) Upon the termination, nonrenewal or cancellation of any

franchise under sections 42-133r to 42-133ee, inclusive, as amended by

this act, (1) initiated by the manufacturer, the distributor or the dealer;

and (2) whether or not for good cause and in good faith, the dealer

shall be allowed fair and reasonable compensation by the
manufacturer or distributor for: [(1)] (A) The new current model and
one prior model year motor vehicle inventory, [acquired from the

manufacturer or distributor] limited to vehicles in such inventory that

are (i) unaltered, except for the addition of customary accessories, and

(ii) undamaged; [(2)] (B) all new, unused and undamaged parts listed
in the current parts catalog acquired from a manufacturer or
distributor or its approved or recommended sources at the dealer price
listed in such catalog, less applicable allowances plus five per cent of
the catalog price of the part for the cost of packing and returning the
parts to the manufacturer or distributor; [(3)] (C) supplies and
furnishings if purchased from the manufacturer or distributor or its
approved sources; and [(4)] (D) any special tools or equipment offered
for sale during the three years preceding termination, nonrenewal or
cancellation and each trademark or trade name bearing sign which
was recommended or required by the manufacturer or distributor at
fair market value at the time of notice of termination.
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(b) Compensation under subsection (a) of this section shall be paid
by the manufacturer or distributor within ninety days of the effective
date of termination, cancellation or nonrenewal if the dealer has title to
the vehicle inventory and other items and is able to convey title to the
manufacturer or distributor.

Sec. 5. Section 42-133x of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2009):

(@) In the event of a termination, cancellation or nonrenewal under
subdivision (2) of subsection (b) of section 42-133v, as amended by this

act:

(1) If the dealer is leasing the dealership facilities from a lessor other
than the manufacturer or distributor, or owns the dealership facilities,
the manufacturer or distributor shall pay a reasonable rent to the
dealer in accordance with and subject to subdivision (2) of this

subsection.

(2) Such reasonable rent shall be paid only to the extent that the
dealership premises are recognized in the franchise and only if they
are: (A) Used solely for performance in accordance with the franchise,
and (B) not substantially in excess of those facilities recommended by

the manufacturer or distributor.

(3) If the facilities are owned by the dealer, the manufacturer or
distributor will either: (A) Locate a purchaser who will offer to
purchase the dealership facilities at a reasonable price, or (B) locate a
lessee who will offer to lease the premises for a reasonable term at a
reasonable rent, or (C) failing the foregoing, lease the dealership

facilities at a reasonable rent for two years.

(4) If the facilities are leased by the dealer, the manufacturer or
distributor will either: (A) Locate a tenant satisfactory to the lessor,
who will sublet or assume the balance of the lease, or (B) arrange with

the lessor for the cancellation of the lease without penalty to the dealer,
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or (C) failing the foregoing, lease the dealership facilities at a

reasonable rate for two years.

(5) The manufacturer or distributor shall not be obligated to provide
assistance under this section if the dealer: (A) Fails to accept a bona
fide offer from a prospective purchaser, sublessee or assignee, or (B)
refuses to execute a settlement agreement with the lessor if such
agreement would be without cost to the dealer, or (C) fails to make a
written request for assistance under this section within one month of

the termination, cancellation or nonrenewal.

(b) In the event of a termination, cancellation or nonrenewal under

subdivision (2) of subsection (b) of section 42-133v, as amended by this

act, and in addition to all other compensation and repurchase

obligations contained in section 42-133w, as amended by this act, and

this section, the manufacturer or distributor shall pay the fair market

value of the goodwill of the franchise, as of the date immediately

preceding the communication to the public or to dealers, that a brand

will be presently, or in the future, discontinued. Payment under this

subsection shall be made within thirty days.

[(b)] (c) If, in any action for damages under this section, the
manufacturer or distributor fails to prove that the manufacturer or
distributor has acted in good faith or that there was good cause for the
franchise termination, cancellation or nonrenewal, then the
manufacturer or distributor may terminate, cancel or fail to renew the
franchise upon payment to the motor vehicle dealer of an amount
equal to the value of the dealership as an ongoing business location as
agreed by the parties or, lacking agreement, as determined by the

court.

Sec. 6. Section 42-133bb of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2009):

No manufacturer or distributor shall require that a dealer:
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(1) Order or accept delivery of any new motor vehicle, part or
accessory, equipment or any other commodity not required by law in
connection with warranty service or a recall campaign or voluntarily
ordered by the dealer, except that the provisions of this subdivision
shall not affect terms or provisions of a franchise requiring dealers to
market a representative line of motor vehicles which the manufacturer

or distributor is publicly advertising;

(2) Order or accept delivery of any new motor vehicle with special
features, accessories or equipment not included in the list price of such
motor vehicles as publicly advertised by the manufacturer or

distributor;

(3) Pay all or part of the cost of an advertising campaign or contest,
or purchase any promotional materials, training material, showroom
or other display decorations or materials at the expense of the new
motor vehicle dealer without the consent of the new motor vehicle

dealer;

(4) Enter into any agreement with the manufacturer or distributor or
do any other act prejudicial to the dealer under threat of termination or
cancellation of a franchise or agreement between the dealer and the
manufacturer or distributor, except that this subdivision shall not
preclude the manufacturer or distributor from insisting on compliance
with the reasonable terms or provisions of the franchise or agreement,
and notice in good faith to any dealer of the dealer's violation of such
terms or provisions shall not constitute a violation of sections 42-133r

to 42-133ee, inclusive, as amended by this act;

(5) Change the capital structure of the dealer or the means by which
the dealer finances the operation of the dealership provided that the
dealer meets reasonable capital standards established by the
manufacturer or distributor in accordance with uniformly applied
criteria, and provided further that no change in the capital structure
shall cause a change in the principal management or have the effect of

a sale of the franchise without the consent of the manufacturer or
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distributor and such consent shall not be unreasonably withheld;

(6) Refrain from participation in the management of, investment in,
or acquisition of any other line of new motor vehicles or related
products, provided that this subdivision shall not apply unless the
dealer maintains a reasonable line of credit for each line make of new
motor vehicle, the dealer remains in compliance with any reasonable
facilities requirements of the manufacturer or distributor, and no

change is made in the principal management of the dealer;

(7) Prospectively assent to a release, assignment, novation, waiver
or estoppel which would relieve any person from liability to be

imposed by sections 42-133r to 42-133ee, inclusive, as amended by this

act, or require any controversy between a dealer and a manufacturer or
distributor, to be referred to any forum other than the Superior Court
or the United States District Court.

(8) Construct, renovate or make substantial alterations to the

dealer's facilities unless the manufacturer or distributor can

demonstrate that such construction, renovation or alteration

requirements are reasonable and justifiable in ligcht of current and

reasonably foreseeable projections of economic conditions, financial

expectations, availability of additional vehicle allocation and such

dealer's market for the sale of vehicles.

Sec. 7. Section 42-133cc of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2009):

No manufacturer or distributor shall:

(1) (A) Delay, refuse or fail to deliver new motor vehicles or parts or
accessories in a reasonable time, and in reasonable quantity relative to
the dealer's facilities and sales potential in the dealer's relevant market
area, after acceptance of an order from a dealer having a franchise for
the retail sale of any new motor vehicle sold or distributed by the

manufacturer or distributor, any new motor vehicle, parts or
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accessories for new vehicles as are covered by such franchise, if such
vehicle, parts or accessories are publicly advertised as being available
for delivery or actually being delivered; (B) withhold any new motor
vehicle from distribution except a vehicle which is part of a
demonstration fleet or withhold or delay distribution of new motor
vehicles to induce dealers to order additional parts or accessories, to
order new motor vehicles that are difficult to sell, to relocate the
dealer's place of business or to [build] construct a new building. This
subdivision shall not apply to a failure caused by acts or causes

beyond the control of the manufacturer or distributor;

(2) (A) Refuse to disclose to any dealer, handling the same line
make, the manner and mode of distribution of that line make within
the relevant market area or (B) if a line make is allocated among
dealers, refuse to disclose to any dealer, handling the same line make,
the system of allocation, including but not limited to, a complete
breakdown by model, color, equipment and other items or terms, a
concise listing of dealerships and an explanation of the derivation of
the allocation system, including its mathematical formula, in a clear

and comprehensible form;

(3) Obtain money, goods, service or any other benefit from any
other person with whom the dealer does business, on account of, or in
relation to, the transaction between the dealer and such other person,
other than for compensation for services rendered, unless such benefit

is promptly accounted for, and transmitted to, the dealer;

(4) Increase prices of new motor vehicles which the dealer had
ordered for private retail consumers prior to the dealer's receipt of the
written official price increase notification. A sales contract signed by a
private retail consumer shall constitute evidence of each such order,
provided [that the] such vehicle is in fact delivered to [that customer]

such private retail consumer. In the event of manufacturer or

distributor price reductions or cash rebates paid to the dealer, the

amount of any such reduction or rebate received by a dealer shall be

LCO No. 4355 {D:\Conversion\Tob\h\2009HB-06648-R00-HB.doc } 16 of 20



Raised Bill No. 6648

484
485
486
487
488
489
490
491
492
493

494
495
496
497
498

499
500
501
502
503
504

505
506

507
508
509
510
511
512
513
514
515

passed on to the private retail consumer by the dealer. Price reductions
shall apply to all vehicles in the dealer's inventory which were subject
to the price reduction. Price differences applicable to new models or
series shall not be considered a price increase or price decrease. Price
changes caused by (A) the addition to a motor vehicle of required or
optional equipment, [or] (B) revaluation of the dollar, in the case of
foreign-make vehicles or components, or (C) an increase in
transportation charges due to increased rates imposed by common
carriers or transporters, shall not be subject to the provisions of this
subdivision;

(5) Offer refunds or other types of inducements to any person for
the purchase of new motor vehicles of a certain line make to be sold to
the state or any political subdivision thereof without making the same
offer available upon request to all other dealers in the same line make

within the relevant market area;

(6) Release to any outside party, except under subpoena or as
otherwise required by law or in an administrative, judicial or
arbitration proceeding involving the manufacturer or distributor or
dealer, any business, financial or personal information which may be
from time to time provided by the dealer to the manufacturer or

distributor, without the express written consent of the dealer;

(7) Deny any dealer the right of free association with any other

dealer for any lawful purpose;

(8) Unfairly compete with a dealer in the same line make operating
under an agreement or franchise from such manufacturer or
distributor in the relevant market area. A manufacturer or distributor
shall not, however, be deemed to be competing when operating a
dealership for a temporary period not to exceed one year, or such
additional period of time as may be permitted by the Commissioner of
Motor Vehicles, in accordance with the provisions of section 14-52b, or
in a bona fide retail operation which is for sale to any qualified person

at a fair and reasonable price, or in a bona fide relationship in which an
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independent person has made a significant investment subject to loss
in the dealership and can reasonably expect to acquire full ownership
of such dealership on reasonable terms and conditions;

(9) Unfairly discriminate among its new motor vehicle dealers with
respect to warranty reimbursement;

(10) Unreasonably withhold consent to the sale, transfer or exchange
of the franchise to a qualified buyer capable of being licensed as a
dealer;

(11) Fail to respond in writing to a request for consent under
subdivision (10) of this section within sixty days of receipt of such

request. Such failure to respond shall be deemed to be consent to the
request;

(12) Unfairly prevent a dealer from receiving fair and reasonable
compensation for the value of its dealership;

(13) Engage in any predatory practice against a dealer;

(14) Terminate any franchise solely because of the death or
incapacity of an owner who is not listed in the franchise as one on
whose expertise and abilities the manufacturer or distributor relied in
the granting of the franchise;

(15) Withhold payment of money which the franchisor owes to a
dealer for more than thirty days after the date of approval of the

request for reimbursement;

(16) Own, operate or control, either directly or indirectly, a facility
for the performance of motor vehicle warranty service work. Nothing
contained in this subsection shall prohibit a motor vehicle
manufacturer, factory branch, distributor or distributor branch from
performing service for reasons of compliance with an order of a court

of competent jurisdiction;
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(17) Provide in any franchise agreement that in any administrative
or judicial proceeding arising from any dispute with respect to such
agreement, the prevailing party shall be entitled to recover its costs,
reasonable attorney's fees and other expenses of litigation from the
other party;

(18) Unreasonably deny, limit or restrict a dealer's request to

relocate a sales or service operation to a new location, regardless of

whether the new location is occupied by the operations of another

motor vehicle franchise, unless the manufacturer or distributor can

demonstrate that such denial, limitation, or restriction is justified by

consideration of reasonable facility and financial requirements. The

manufacturer or distributor must accept or deny the dealer's request to

relocate within sixty days of receipt of the initial request;

(19) Sell or offer to sell any new motor vehicle to a dealer at a lower

actual price than the actual price offered to any other franchised motor

vehicle dealer for the same model vehicle similarly equipped, or to

utilize any device, including, but not limited to, sales promotion plans,

funds or financing to upgrade facilities, discounts or programs that

result in such lesser actual price, provided the provisions of this

subdivision shall not apply to sales to a dealer for: (A) Resale to any

unit of government; or (B) donation or use by said dealer in a driver

education or other special events program. This subdivision shall not

be construed to prevent the offering of sales incentives or discount

programs, provided such incentives or discounts are reasonably and

practically available to all dealers in this state on a proportionally
equal basis;

(20) Coerce or attempt to coerce a dealer, directly or by withholding

a benefit available to other same line-make dealers in this state, to

participate in any program, plan or sale of any item apart from what is

directly necessary to meet the dealer's obligations under the franchise

to sell and service new vehicles.
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This act shall take effect as follows and shall amend the following
sections:

Section 1 October 1, 2009 42-133r

Sec. 2 October 1, 2009 42-133s

Sec. 3 October 1, 2009 42-133v

Sec. 4 October 1, 2009 42-133w

Sec. 5 October 1, 2009 42-133x

Sec. 6 October 1, 2009 42-133bb

Sec. 7 October 1, 2009 42-133cc

Statement of Purpose:
To make revisions to the automobile franchise statutes in order to
promote fair competition.

[Proposed deletions are enclosed in brackets. Proposed additions are indicated by underline,
except that when the entire text of a bill or resolution or a section of a bill or resolution is new, it is
not underlined.]
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