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CEA supports Senate Bill No. 1110 ‘dn Act Concerning Sexual Activity Between
School Workers and Students and Including School Superintendents as Mandated
Reporters of Child Abuse or Neglect’ and requests that the current law regarding
mandated reporters be amended by adding Superintendent (Supt.) of Schools to
the list of those mandated to report suspected child abuse to the Department of
Children and Families (DCF).

Baclkground Information

During the 2006-2007 school year, the Supt. in Milford, Greg Finn was under
great scrutiny for his lack of leadership. This eventually led to his termination.
One of the major issues involved in his firing was an incident in Milford in which
a youth soccer coach was involved with a female high school student, One of the
claims was that the Supt. was aware of this and failed to report it to DCF. The
parents of this student brought a lawsuit against the school system, a guidance
counselor and the Supt. The lawsuit against the Supt was dismissed by the court
on the basis that under law a Supt. is NOT a mandated reporter. The lawyer
for the plaintiff had argued that the Supt. is a certified employee and therefore
has the same responsibility as a teacher to be a mandated reporter. The court
ruled that under current law that is not a correct interpretation.

CASE - Attached
Superior Court of Connecticut Judicial District of Ansonia-Milford
Jane Doe
\2
Gregory FIRN et al.
No. AANCV065001087S

June 12, 2007

Thank you for your consideration of this important issue.
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UNPUBLISHED OPINION. CHECK COURT
RULES BEFORE CITING.

Superior Court of Connecticut,Judicial District of
Ansonia-Milford.
- Janec DOE
v.
Gregory TFIRN et al,
No. AANCV065001087S.

June 12, 2007. -

Meehan Meehan & Gavin, Bridgeport and Laske &
Brown LLC, Fairfield, for Jane Doe.

Wilson Elser Moskowitz Edelman & Di, Stamford,
for Gregory A, Fim,

Karsten Dorman & Tallberg LLC, West Hartford,
for Suzanne Meyer-Farrell, Milford Board of Ldu-
cation Superintendent of Schools and Milford City
of Town Clerk.

Berchem Moses & Devlin PC, Milford, for Milford
Board of Education Superintendent of Schools.
Mulvey Oliver Gould & Crotta, New Haven, for
John Doe and Jane Doce. ESPOSITO, J.

ISSUE

*1 The issue beforc the court is the defendants’

Suzanne Meyer-Farrell, the city of Milford, and the
Milford Board of Education's motion to sirike

counis two, three, four and five of the complaint
(Motion # 104) and the defendant Gregory Fim's
motion lo strike count one of the complaint (Motion
# 106). Both motions are granted.

FACTS

This action arises out of injuries and damages
allepedly susiained by the plaintiff as a result of a
sexual relalionship with her basketball coach while

she was a student at Jonathan Law High School. On
June 2, 2006, the plaintiff, Jane Doe, filed a five-
count complainl against the defendants, Gregory
Tfim, the superintendent of schools for the Milford
board of education, Suzanne Meyer-Farrell, the
school social worker at Jonathan Law high school,
the city of Milford, and the Milford board of educa-
tion,

In the complaint, the plaintiff alleges the fol-
lowing facts. The plaintiff was enrolled as a student
at Jonathan Law High School from Scptcmbcr 2001
untit June 2005 and participaled in the school's
girls' basketball program. During the years of 2002
through 2005, Robert Dulin, who was acting as a
coach for the summer and fall basketball leagues

" and camps in which the plaintiff played basketball,

“sexuvally abused, sexuvally exploited and sexually
assaulted the plaintiff,” who was a minor under
eighleen years of apge. On December 18, 2003, be-
cause of rummors circulating at the school, the
plaintifi’ was called into the school puidance coun-
selor's office for investigation and, based on the
findings from the investipalion, Meyer-Farrell
made an oral reporl to the department of children
and family services (DCF) via ihe telephone hot
line and later filed DCF Form 136, a writien reporl
of suspected child abuse. On the day the DCF re-
port was made or shorlly thereafler, Fim contacted
Dulin via telephone calls several times. Neither
Firn nor any member of his staff contacted the po-
lice. The DCF did not conduct an investigation into

the incident because the plaintiff was sixteen at the

time the report was made. The police investigation
into the December 18, 2003 report bepan in August
of 2005, On August 12, 2005, Fim refused to dis-
cuss the matter with the police, but on August 16,
2005, he provided the police with the delails re-

. garding the DCF report. Despite these investiga-

tions, Firmn wrote a letier of recommendation on be-
half of Dulin on Seplember 8, 2005. On June 1,
2006, notice of action was provided to the city and
the board pursvant (o General Statutes § 7-465.F%
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FN1.General Statutes § 7-465(a) provides
in relevant part: “Any town, city or bor-
ough ... shall pay on behalf of any employ-
ee of such municipality ... all sums which
such employee becomes oblipated to pay
by rcason of the liability imposed upon
such employee by law for damages awar-

ded for infringement of any person's civil

rights or for physical damages to person or
property ... if the employee, at the time of
the accurrence ... was acling in the per-
formance of his dulies and within the
scope of his employmenl, and if such oc-
currence, accident, physical injury or dam-
age was not the result of any wilful or
wanton act of such employee in the dis-
charge of such duty .. No action for per-
sonal physical injuries or damages to real
or personal property shall be maintained
against such municipality and employee
jointly unless such aclion is commenced
within two years after the cause of aclion
therefor arose nor unless written notice of
the intention to commence such action and
of the time when and the place where the
damages were incurred or sustained has
been filed with the clerk of such municip-
ality within six months after such cause of
action bas accrued.”

In count ome, the plaintifl alleges negligence
against Fimn as the superiniendent of schools. She
alleges that Fimn, acting as die chief excculive of-
ficer of the board, was responsible for the supervi-
sion of the board and all employees of the Milford
public school system. In count two, the plainlifT al-
leges negligence against Meyer-Farrell, inter alia,
for her allegedly defective report and failure to con-
duct any [ollow upon the DCF report as a school
social worker. In counts (hree and four, she alleges
that the city is liable to her for (he negligent acts of
its employees, Fim and Meyer-Farrell, pursuant to
General Statutes § 7-465 and § 52-557n.F¥2n

counl five, she alleges that the board is liable for °

the nepligent acts of Fim and Meyer-Farrell pursu-

ant to § 10-235.78

FiN2.General ~ Statutes  §  52-557n(a)
provides in relevant part: “Except as other-
wise provided by law, a political subdivi-
sion of the state shall be liable for damages
to person or property caused by .. {t]he
negligent ‘acls or omissions of such polilic-
al subdivision or any employee, officer or
agent thereof acting within the scope of his
employment or official dulies ...”

I'N3.General Statutes § 10-235(a) provides
in relevant part: *Each board of education
shall protect and save harmless any mem-
ber of such board or any ieacher or other
employee thereol or any member of its su-
pervisory or administrative staff ... from
financial loss and expense, including lepal
fees and costs, if any, arising out of any
claim, demand, suit or judgment by reason
of alleged neglipence ... or any other acts,
including but not limited to infringement
of any person's civil rights, resulling in any
injury, which acts are not wanlon, reckless’
or malicions, provided such leacher, mem-
ber or employee, al the lime of the acts res-
ulting in such injury, damage or destic-
tion, was acting in the discharge of his or
her duties or within the scope of employ-
ment or wnder the direction of such board
of education ...”

*2 On July 27, 2006, the defendants, Meyer-
Farrell, the city and the board, filed a motion fo
strike counts two, three, four and five of the com-
plaint. On July 28, 2006, TFim filed a mofion Lo
strike count one of the complainl. On September
28, 2006, the plaintiff filed a memorandum of law
in opposition to the motion. On December 1, 2006,
Fim filed a reply memorandum of law, and on
March 2, 2007, Meyer-Farrell, the city and the
board filed a reply memorandum of law.

DISCUSSION
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“The purpose of a molion to strike is fo contest
. the legal sufficiency of the allegations of any
complaint ... to state a claim upon which relief can
be pgranted.”(Internal quofation marks omitted.)
Fort Trumbull Conservancy, LLC v. Alves, 262
Conn. 480, 498, 815 A.2d 1188 (2003).“A motion
to strike ... requires no factual findings by the trial
court.”"(Internal quotation marks omitted.) Nazami
v. Patrons Mutual Ins. Co., 280 Conn, 619, 624,
910 A.2d 209 (2006). The role of the trial court in
ruling on a motion to strike is “to examine the
[complaint], construed in favor of the [plainiiff], o
determine whether the [pleading party has] stated a
legally sufficient cause of action.”(Infernal quota-
tion marks omitted.) Dodd v. Middlesex Mutual As-
surance Co., 242 Conn. 375, 378, 698 A.2d 859
(1997).“Moreover ... [w]hat is necessarily implied
[in an allegation] need not be expressly al-
leged.”(Internal quotation marks omitted.) Violano
v. Fernandez, 280 Conn, 310, 318, 907 A 2d 1188
(2006)."A motion to strike is properly granted if the
complaint alleges mere conclusions of law (hat are
unsupported by the facts alleged.”(Internal quola-
tion marks omitied.) Fort Trumbull Conservancy,
LLC v. Alves, 262 Conn, 480, 498, 815 A.2d 1188
(2003).

Count One: Claims against Firn, the Superintend-
ent of Schools )

The defendant Fim moves to strike count one
on the ground that he owed no duty to the plaintiff
under the child proteclion statutes, General Statutes
§ 17a-101 et seq.,, and (haf, even if he breached a
duty owed to the plainlilf, he would be immune
from Hhability under the docirine of governmental
immunity. He argues that he has no duty to report
any suspected child abuse because the superintend-
ent of schools is not a mandated reporier under §
17a-101(b).F"™ Alternatively, he argues thal, even
if he were a mandated reporter under § 17a-101(b),
he would not be liable pursuant fo § 17a-101e(b)
FN5 because he failed to report in pood faith. He
further argues lhat the complaint lacks any allega-
tion to suggest that he had any knowledge of the in-

cidents before Meyer-Farrell made the DCF reports
or that he did not make a report in bad faith.

FN4.General Statutes § 17a-101 provides
in relevani part: “(a) The public policy of
this state is: To prolect children whose
health and welfare may be adversely af-
fected twough injury and neglect; to
strengthen the family and to make. the
home safe for children by enhancing the
parenfal capacity for pgood child care; to
provide a temporary or permanent nurtur-
ing and safe environment for children
when necessary; and for these purposes lo
require the reporting of suspected child ab-
use, investigation of such reporis by a so-
cial apency, and provision of services,
where needed, to such child and family. (b)
The following persons shall be mandated
reporters: Any physician or surgeon ... any
regislered nurse ... medical examiner, dent-
ist, dental hygienist, psychologist, coach of
intramural  or  interscholastic  athlelics,
school .teacher, school principal, school
guidance counselor, school paraprofession-
al, school coach, social worker, police of-
ficer, juvenile or adult probation officer,
juvenile or adult parole officer, member of
the clergy, pharmacist, physical therapist,
optometrist, chiropractor, podiatrist, men-
tal health professional or physician assist-
ant, any person who is a licensed or cerli-
fied emergency medical services provider,
any person who js a licensed or cerlified
alcohol and drug counselor, any person
who is a licensed marital and family ther-
apist, any person who is a sexoal assault
counselor or a battered women's counselor
.. any person who is a licensed profession-
al counselor, any person paid lo care for a
child in any public or private facility, child
day care center, group day care home or
family day care home licensed by the state,
any employee of the Department of Chil-
dren and Families, any employee of (he
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Department of Public Health who is re-
sponsible for the licensing of child day
care centers, group day care homes, family
day carc homes or youth camps ...”

FN5.General - Slatutes §  17a-101e{b)
provides: “Any person, institulion or
agency which, in good failh, makes, or in
good faith does not make, the report pursu-
ant to seclions 17a-101a to 17a-101d, in-
clusive, and 17a-103 shall be immune from
any liability, civil or criminal, which might
otherwise be incwired or imposed and shall
have the same immunity with respect to
any judicial proceeding which resulis from
such report provided such person did not
perpelrate or cause such abuse or neglect.”

The plaintiff counters that Firn is a mandated
reporter under § 17a-101(b) because the superin-
lendent of schools falls within the definition of a
“teacher” or “any person paid 1o care for a child in
any public or private facility.”In addition, the
plaintifl indicates that her complaint contains ordin-
ary neglipence claims. She argues that a motion 1o
strike is an improper method for raising govemn-
mental immunity because it musl be asserted as a
special defense. She further argues that she must be
afforded an opportunity to plead facts by way of a
reply lo an answer establishing matters in avoid-
ance of special defenses. The plaintifT also arpues
that, if the court finds that Fim properly raised the
defense of governmental immunity, the identifiable
person-imminent harm cxception is applicable to
this case.

L. Statutory Claim pursuant fo General Statutes §
17a-101 (b)

*3 “In furtherance of th[e] public policy goal of
protecting children from abuse, the statute provides
a comprehensive list of persons who are ‘mandated
reporlers' .. Manifold v. Ragaglia, 272 Conn. 410,
420, 862 A.2d 292 (2004).Section 17a-10L(b)
provides a’' list of mandaled reporters, which in-

clude, inter alia,“school teacher, school principal,
school guidance counselor, school paraprofessional
.. any person paid lo care for a child in any public
or private facility, child day care center .”

The statutory list of mandated reporters does
nol include the superinlendent of schools. Further-
more, General Statutes § 10-157(a) provides that “a
superintendent ... shall serve as the chiel execulive
officer of the board ... and have executive authority
over the school syslem and the responsibility for its
supervision, Unlike school teachers, however, Lhe
superintendent is not charged with direct supervi-
sion of students. The plaintiff provided the cour
with no legal authority to support her argument that
the superintendent of schools falls within the cat-
epory of a “leacher” or a “person paid to care for a
child in any public or private facility” for the pur-
posc of the child proteclion stalutes, and research
has revealed no such authority. Accordingly, the su-
perinlendent of schools is not a mandated reporter
under § 17a-101(b), and, as the superintendent of
the schools, Firn has no duty to report any suspec-
ted child abuse under § 17a-101a.F%

I'N6.General Statutes § 17a-101a provides:
“Any mandated reporter, as defined in sec-
tion 17a-101, who in the ordinary course of
such person's employment or profession
has reasonable cause to suspect or believe
that any child vunder the age of eighteen.
years (1) has been abused or neplected, as
defined in seclion 46b-120, (2) has had
nonaccidental physical injury, or injury
which is al variance with the history given
of such injury, inflicted upon such child, or
(3) is placed at imminent risk of serious
harm, shall report or cause a report lo be
made in accordance with the provisions of
seclions 17a-101b 1o 17a-101d, inclusive.
Any person required (o report. under the
provisions of this section who fails 1o
make such report shall be fined not less
than five lhundred dollars nor more than
two thousand five huwndred dollars and
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shall be required to participate in an educa-
tional and ftraining program pursuant to
subsection (d) of section 17a-101.”

© 2. Duty to Report under the Milford Board of Edu-
cation Policy

The plaintiff also alleges that Firn failed to fol-
low the Milford board of education policy 5141.4(f)
titled “Reporting of Child Abuse of School Em-
ployees” when he knew or should have known that
Dulin, as a basketball coach, had access to students
on a regular basis, thereby creating a foreseeable
harm te the plaintiff. She argues that she has addi-
tional information that Fim was aware of the sexual
relationship between the plaintiff and Dulin prior to
December 18, 2003 when Meyer-Farrell made her
reporis to the DCF.

“In ruling on a motion to strike, the court is
limited to the facts alleged in the com-
plaint.”(Internal  quotation marks omitted )
Faulkner v. United Technologies Corp., 240 Conn.
576, 580, 693 A.2d 293 (1997). The facts alleged in
the complaint alone are insufficient to show thai
Firn owed a_duty 1o make a report on the alleged in-
cident under the board's policy. The allegalion re-
ferring to the board’s policy 5141.4(f) stales mere
legal conclusions without any factual support or
specific- policy provisions. Accordingly, the
plaintiffs claim against Fim under the board's
policy is insufTicient and is not adequately pleaded.

3. Other Negligence Claims and Governmental Im-
munity

“[A] malion to strike ordinanly is an improper
method for raising a claim of governmental im-
munity."(Internal  quotation marks omitted,) Vi-
olano v. Fernandez, 88 Conn.App. 1, 8 n. 8, 868
A.2d 69 (2005), affd, 280 Conn. 310, 907 A.2d
1188 (2006)."[GJovernmental immunity must be
raised as a special defense in the defendant's plead-
ings ... Governmental immunily is essentially a de-
fense of confession and avoidance similar to other

defenses required to be affirmatively pleaded

" [under Practice Book § 10-50] ... Nevertheless,

[w]here it is apparent from the face of the com-
plaint that the municipality was engaging in a gov-
ernmental function while performing the acts and
omissions complained of by the plainiiff, the de-
fendant is not required to plead povernmental im-
munity as a special defense and may attack the leg-
al sufficiency of the complaint through a motion to
strike.”(Citations ornitted; internal quotation marks
omitted.} Violano v. Fernandez, supra, 280 Conn.
at 321.

*4 “[A] municipal employee ... has a qualified
immunify in the performance of a povernmental
duty, but he may be lable if he misperforms a min-
isterial act, as opposed to a discrelionary act ... The
word ministerial refers to a duty which is to be per-
formed in a prescribed mamnner without the exercise
of judgment or discretion.”(Internal quotation
marks omitted.) Prescott v. Meriden, 273 Conn.
759, 763, 873 A.2d 175 (2005).“Thus, liability may
altach for a neglipently performed ministerial act,
but not for a negligently performed ... discretionary
act.”(Internal quotation marks omitted.) Romano v.
Derby, 42 Conn.App. 624, 629, 681 A.2d 387 (1996).

“[TJhe immunity from liability for the perform-
ance of discretionary acts by a municipal employee
is subject to three exceplions or circumstances un-
der which lability may attach even though the act
was discretionary: first, where the circumstances
make it apparent to the public officer that his or her
failure to act would be likely to subject an identifi-
able person to imminent harm ... sccond, where a
statwle specifically provides for a cause of action
against a municipalify or municipal official for fail-
ure to enforce certain laws ... and third, where the
alleged acts involve malice, wantonness or inlent to
injure, rather than negligence.”(Iiternal quotation
marks omitted.) Elliot v. Waterbury, 245 Conn.
385,411 n. 17,715 A.2d 27 (1998).

In the present case, the plaintiff alleges that
Fim, as the chiel executive officer of the board,
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was responsible for the supervision of the board
and all employees of the Milford public school sys-
tem. Specifically, she alleges that Firn was negli-

gent in thal he knew or should have known that

Dulin was sexually abusing, sexually exploiting and
sexually assaulting the plaintiff and allowed such
conduct to continue; that he failed to properly in-
vesligate and supervise Dulin as the basketball
league coach for the Jonathan Law High School
girls' basketball team; that he failed to prevent
sexual exploitation from occurring; that he failed to
promulgate proper policies that tequire immediate
police involvement regarding matters of sexual ab-
use to a minor; that he faifed to protect the plaintiff
from sexual exploitation by Dulin; that he failed to
properly screen, evaluate or determine whether
Dulin presenied a threat of danger to any student as
he was acting as the coach at the high school; (hat
he failed to warn the plaintiff of Dulin's propensit-
ies fo commit sexual abuse upon children; that he
failed to- establish and enforce an appropriate policy
of reporting and investigating complaints of sexual
abuse on minor children; that he was required to
contact local law enforcement since he knew that
the DCF was nol conducting an investigation into
the incident; that he failed 10 conduct any follow up
on Meyer-Farrell's reports filed with the DCF; and
that he authorized Dulin to opcrate a youth sports
program for basketball camps and leagues, creating
a foreseeable harm to.the plaintiil,

*5 The plaintiff's allegations against Fim are
based on his employment as the superintendent of
schools of Milford. It is clear from the face of the
complaint that Firn performed the alleged acts or
omissions for the direct benefit of the public since
they occurred while he was working for the public
education system of the city. “[L]ocal boards of
education act on behalf of the municipality they
serve ..."Board of Education v. State Employees Re-
tirement Commission, 210 Conn, 531, 545, 556
A.2d 572 (1989). Accordingly, Fimn is not required
to asseri governmental immunity as a special de-
fense because it is apparent from the face of the
plaintiffs complaint that Firn was performing a

governmental function at the time of the alleped
neglipence. As such, it is appropriate for (he court
to consider the claim of governmental immunily -in
the context of this motion o strike.

The alleged negligent acts or omissions are dis-
cretionary in nature. The supervision of all employ-
ees in the Milferd public school system is discre-
tionary because they involve the cxercise of judg-
ment or discretion. Promulgation of proper policies
and proper evaluation of employees are also discre-
tionary funclions because- they require the exercise
of judgment or discretion. Heigl v. Board of Educa-
tion, 218 Conn. 1, 5-6, 587 A.2d 423 (1991). It is
settled that “(t]he act of promulgating a policy ... is
a discretionary activity [because] [a] policy, by

* definition, is a definite course or method of action

selected from among alternatives ... to guide and
determine present and future decisions” and in-
volves the exercise of judgment./d.

The plaintifl's allegation that Firn was required
lo contact the police after Meyer-Farrell's reports
pursuant to the board's policy 5141.4 is a conclus-
ory statement (hat is nol supperted by the allega-
tions in the complaini. To supporl her argument, the
plaintiff indicates that the board's policy 5141.4(d)
allows police personnel access to a swmdent's re-
cords withount the student's or his or her parents'
permission.  This  particular policy does not,
however, require the superintendent to conlaci the
police or cooperate with the police investigation
since it only allows a police officer 1o have access
to students' records. Accordingly, because Firn was
a municipal employee of the city of Milford and he
was performing discrelionary govemmental Ffinc-
tions at the time of ihe alleged negligent acts. or
omissioris,”™ he is enlitled to a qualified im-

munity unless this case falls within one of the three '

exceplions to povemmental immunity.

IFN7. In paragraph niné- of count one, lhe
plaintiff expressly pleads that the acts of
Firn  were discretionary. The  plaintifl
states, however, that she reserves the right
to amend this portion of her complaint.
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4. Identifiable Person-Imminent Harm Exception

The only exceplion relevant to the plaintiff's
claims apainst Fim is the identifiable persan-im-
minent harm exceplion. “The imminent harm ex-
ception to discretionary act immunity applies when
the circumstances make it apparent to the public of-
ficer that his or her failure to act wonld be likely to
subject an identifiable person to imminent harm ..,
By its own lerms, this lest requires three things: (1)
an imminent harm; (2) an identifiable viciim; and
(3) a public official to whom it is apparent that his
or her conduct is likely to subject that victim to that
harm ... [T}his exception to the general rule of gov-
ernmental immunity for employees engaged in dis-
crelionary aclivities has received very limited re-
cognition in this stale ... If the plaintiffs fail to es-
tablish any onc of the three prongs, this failure will
be fatal to their claim that they come within the im-
minenl harm exception.”(Citations omitied; internal
quotation marks omitled.) Viclano v. Fernandez,
supra, 280 Conn. at 329,

*¢ “[The Supreme Court has] construed [the
identifiable person-imminent * harm] exception lo
apply not only to identifiable individuals but also to
narrowly defined idenlified classes of foreseeable
viclims ... Moreover, [the court has] established
specifically that schoolchildren who are slatutorily
compelled to atlend school, during school hours on
school days, can be an identifiable class of vic-
tims,”(Cilation omitled; internal quotation marks
omitted.) Purzycki v. Fairfield, 244 Conn. 101,
108-09, 708 A.2d 937 (1998).

“Our Supreme Court [however] emphasized the ~

limited nature of the concepl of imminent harm in

.Shore v, Stonington, [187 Conn. 147, 153, 444 A.2d

1379 (1982) }, and in Even v. Andrews, 211 Conn.
501, 559 A2d 1131 (1989). In Shore, the undis-
puted facts revealed that a police officer stopped an
intoxicated driver for speeding and crossing (he
center line of the highway ... The officer gave the
driver a warning and allowed him to praceed on his
way. Laier that night, the driver struck and killed
another motorist ... The Supreme Court afilirmed

the summary judgment in favor of the defendant
municipality because, as a matter of law, the officer
had no reason to know that his failure to arrest the
driver would subject an identifiable person to im-
minent harm."(Citations omitted.) Doe v. Board of
Education, 76 Conn.App. 296, 302, 819 A.2d 289
(2003). In Evon v. Andrews, supra, 211 Conn. at
502, the plaintiffs whose decedents were killed by a’
fire in the apartment building brought an action
against the municipality for failing to enforce vari-
ous slatutes and codes governing the mainlenance
of rental dwellings. Addressing the applicability of
the idenlifiable person-imminent harm exception,
the Supreme Court held that “the plaintiffs' de-
cedents were not subject lo imminent harm” be-
cause “[tlhe risk of fire implicates a wide range. of
factors that can occur, if at all, al some unspecified
time in the fuiure” and “the fire could have oc-
currcd at any future time or not at all.”/d., at 508.

“More recently, our courts have applied the
identifiable person-imminent harm exceplion in a
series ol cases involving injuries to schoolchildren.
See Purzycki v. Fairfield, supra, 244 Conn. at
101;Burns v. Board of Education, 228 Conn. 640,
638 A2d 1 (1994)... In each of those cases, the
identifiable person-imminent harm exception was
applicable because the dangerous condition was °
sufficiently limited both in duration and in geo-
graphy to make it apparent to the defendants that
schoolchildren were subject to jmminent harm. In
Burns, the plaintiff schoolchild slipped and fell on
an icy courtyard in a main accessway of the school

_campus ... The court slated: “Unlike the incident in
. Evon v. Andrews, supra, 211 Conn. at 501, this ac-

cident could not have occurred al any time in the
future; rather, the danger was limiled to the dura-
tion of the temporary icy condition in this particu-
larly treacherous area of the campus.’ * (Citations
omitled; internal quotation marks omitied)) Doe v.
Board of Education, supra, 76 Conn.App. at
303-04.In Doe v. Board of Education, supra, 76
Conn.App. at 305, however, where the: plaintiff was
sexually assaulied in a classroom by other students,
the court concluded that the identifiable person-
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imminent harm exception was inapplicable to that

case because “the harm ... potentially could have

occurred any time that students traveled without
permission lo any unsupervised areas of the school.”

*7 In the present case, the alleged danger was
not limited to a particular area of the school or a

particular time period. The. alleged sexual abuse,

sexual exploitation and sexual assault could occur
at any place and al any time, rather than al the
school or during school hours. Under the facts al-
leged, thereflore, it would not have been apparent {o
Fim that his discrelionary policy decisions subjec-
ted the plaintifi and other students lo imminent
harm. Accordingly, the present case is more analog-
ous (o Shore or Evon than it is o Burns, and, there-
fore, the imminenl-harm exception is inapplicable
to the present case. Fim's motion 1o strike count
one is granted.

Second Count: Claims against Meyer—FarreH, the
School Sacial Worker

The defendant Meyer-Farrell moves to strike
count two on the ground that § 17a-101e(b) F~8
provides her with immunity from liability arising
from reporling or failing to report any suspecled
child abuse and fthat the doctrine of governmental
immunity bars the plaintiff's other claims against
her. The plaintiff counters that the stalutory im-
munity under § 17a-101e(b) must be asseried as a
special defense. She also argues that Meyer-Farrell
failed o act in conformity with the reporting re-
quirements in that she failed to inform the DCF that
Dutin was acting in the capacity of a basketball
coach. She argues that, if her report alleged that an
alhletic coach was involved in the sexual relalion-
ship, the DCF awtomatically would have investig-
ated the case. She further argues that Meyer-Farrell
" is liable for not performing her duties afler the DCF
reporls were made by failing to take the appropriale
steps necessary to protect the plaintiff,

FNB8. See footnote 5.

1. Statutory Immunity with respect to Claims result-
ing from DCF Reporis

Statutory immunity may be raised (hrough a
motion to strike where it is apparenl from lhe face
of the complaint that the defendant was acting as a
mandated teporter when the alleged neglipent acts
or omissions occurred. See Greco v. Anderson, Su-
perior Court, judicial district of New Brilain, Dock-
et No. CV 00 0501458 {October 23, 2000, Shortall,
1) (28 Conin. L. Rptr. 605). In the present case, it is
apparent from the complaint and undisputed by the
parties that Meyer-Farrell is a social worker under §
17a-101(b), and, thus, is a mandatory reporter un-
der § 17a-101a. Accordingly, Meyer-Farrell is nol
required to raise the defense of statulory immunity
as a special defense and a motion to sirike is an ap-
propriate method for raising the defense. :

Under § 17a-101a, “the reporting requirements
arc triggered whenever a mandaled reporter has
reasonable cause to suspeclt or believe that any
child under the age of eighteen years is in danger of
being abused or has had nonaccidental physical in-
Jjury, or injury which is at variance with the history

given of such injury, inflicted upon him by a person

responsible for such child's health, welfare or care
or by a person given access lo such child by such
responsible person, or has been neglected ...
(Internal quotation marks are omitted.) Ward v.
Greene, 267 Conn. 539, 552, 839 A.2d 1259 (2004).

*8 “"Once the requirement io report is tripgered,
the mandated reporter must report; ‘(1) The names
and addresses of the child and his parenis or other
person responsible for his care; (2) the age of the
child; (3) the gender of the child; (4) the nature and
extent of the child's injury or injuries, malireatment
or neglect; (5) the approximale date and time the
injury or injuries, maltreatment or neglect occuired,
(6) informalion conceming any previous injury or
injuries to, or maltreatmenl or neglect of, the child
or his siblings; (7) the circumstances in which the
injury or injuries, maltreatment or neglect came lo
be known to the reporier; (8) the name of the per-
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son or persons suspecled to be responsible for caus-
ing such injury or injuries, maltreatment or neglect;
and (9) whatever action, if any, was taken to treat,
provide shelter or otherwise assist the child.’Gener-
al Statutes § 17a-101d.”Ward v. Greene, supra, 267
Conn. at 552-53,

“To encourage and facilitate compliance with
the reporting statute, § 17a-101lc provides several
protections for persons or inslitutions who make re-
poris to the department, among which is immunity
from civil or criminal liability. Specifically, §
17a-101e(b) provides: ‘Any person, institmtion or
agency which, in pood faith, makes, or in good
faith does not make, the report pursuant to sections
17a-101a to 17a-101d, inclusive, and 17a-103 shall
be immune from any Hability, civil or criminal,
which might otherwise be incurred or imposed and
shall have the same immunity with respect to any
Judicial proceeding which results from such report
provided such person did not perpetrate or cause
such abuse or neglect.” “ Manifold v. Ragaglia,
supra, 272 Conn. at 421."Indeed, the immunity pro-
vision applies expressly. to [a]ny person ... whfo], in
good faith, makes ... the report ... [I]t is well estab-
lished that the cour] will not supply an exception
or limitation to a statule that the legislature clearly
intended to have broad application.” (Citation omit-
ted.) Jd., at 422,

“To qualify for the immunity provided by Gen-
eral Statutes § 17a-101e(b), the report to DCF must
be made in good faithBarrett v. La Petite

Academy, Inc., Superior Court, judicial district of -

Hartford, Docket No. CV 030827115 (March 18,
2005, Wagner, 1.T.R.)."In common usage,. the term
‘good faith’ has a well defined and generally under-
slood meaning, being ordinarily used to describe
that state of mind denoting honesty of purpose,
freedom from iniention to defraud, and, generally
speaking, means being faithful to one's duty or ob-
lipation ... It is a subjective standard of honesty of
fact in the conduct or transaclion concerned, laking
inlo account the person's state of mind, actual
knowledge and molives ... Whether good faith ex-

ists is a question of fact (o be defermined from all
the circumstances.”(Cilations omifled; internal quo-
fation marks omitted.) Kendzierski v. Goodson, 21
Conn.App. 424, 42930, 574 A.2d 249
(1990).“Constrwing  § 17a-101a, which requires
‘reasonable cause (o suspect or believe’ that the
child abuse took place and imposes penaltics on the
mandatory reporters who fail o report child abuse,
in conjunction with § 17a-101e(b), which requires
the report to be made in good faith for the statutory
immunity to apply, it can be inferred that if (he re-
porier, when making a report, had a reasonable
cause lo suspect or believe that the child has been
abused, the report has been made in good
faith.,”Parisi v. Johnsky, Superior Court, judicial
district of New Haven, Docket No. CV 05 4009374
(February 20, 2007, Cosgrove, 1.).

*9 There is no provision in the slattory
scheme that requires the reporter lo provide addi-
tional information about the suspected abuser. A
mandated reporter does not owe a duty to the
plaintiff to investigate the incidents prior to making
a pood faith report. Morales v. Kagel, 58
Conn.App. 776, 783, 755 A.2d 915 (2000). It is the
duty of the DCF to investigate and make the ulii-
mate decision regarding any abuse allegations. Jd.,
at 782." Accordingly, the plaintiffs claim that Mey-
er-Farrell is liable for her failure fo state that Dulin
was lhe basketball coach at the plaintiff's school,
fails because, as a mandated reporter, Meyer-Farrell
owes no duty (o the plaintiff to describe precisely
the occupation of a suspected abuser.

In the present case, the plaintiff does not dis-
pute that Meyer-Farrell had reasonable cause to
suspect that the plaintiff had been abused. There-
fore, it can be inferred thal Meyer-Farrell made the
reports in good faith. The plainiiff failed to allege
that Meyer-Farrefl did not-make the reporis in good
faith. The plaintiff's allegation that Meyer-Famell
failed to report that Dulin was a basketball coach is
insufficient to imply bad faith on the parl of Meyer-
Farrell because it docs not pertain to dishonesty or
intent to defraud. Meyer-Farrell made an oral report
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and, subsequently, a written report, in conformity
with the requirements of the child protection stat-
utes. Therefore, § 17a-101e(b) provides Meyer-Far-
rell with immunity from any liability resuliing from
her reporis to the DCF,

The plaintiff also alleges that Meyer-Farrell
failed to contact the police pursuant to § 17a-101b.
This allegation has no merit as it is unsupported by
the law. Section 17a-101b(a) provides in relevant
part: “(a) An oral reporl shall be made by a man-
dated 1eporter as soon as practicable but not later
than twelve hours after the mandaled reporier has
reasonable cause lo suspect or believe thal a child
has been abused or neglected or placed in imminent
risk of serious hann, by telephone or in person to
the Commissioner of Children and Families or a
law enforcement apency."The plain language of the
statute does not require a mandated reporier to con-
tact the police after he or she made reporis to the
DCF. Meyer-Farrell owes no such duty to the
plaintifT.

2. Governmental Iimnunity with respect to Other
Negligence Claims

The plaintiff also alleges that Meyer-Farrell is
liable for her failure to take necessary steps lo pro-
tect the plaintiff subsequent to her reporis to the
DCF. She arpues that § 17a-10le(b) does not
provide Meyer-Farrell with immunity for her negli-
gent acls or omissions that are not related to her re-
ports. Meyer-Farrell counters thal she is entitled to
governmental immunity because she was perform-
ing discretionary povernmental functions at the
time of the alleped negligence and none of the ex-
ceptions lo governmental immunity is applicable (o
the present case.

The same siandards for governmental im-
munity previously articulated in discussing count
one are also applicable here. In the present case, the
plaintiff alleges thal Meyer-Farrell was an employ-
ce of the board of educalion of the city of Milford,
who was working for the plaintiff's school al the

time ol the alleged neglipence. “[L]ocal boards of
education act on behalf of the municipality they
serve ... and ... their professional and nonprofes-
sional employees are employees of the municipality
«."Cheshire v. McKenney, supra, 182 Conn. at 260.
The plaintiff specifically alleges that Meyer-Farrell
was “acting within the discharge of her official du-
ties and scope of her employment."In peneral,
“{thhe duty to supervise students is performed for
the benefit of the municipality.”Purzycki v. Fair-
Jield, supra, 244 Conn. at 112.Accordingly, it is ap-
parent from the face of the complaint that Meyer-
Farrell was cnpaged in a governmental function at
the time of the alleged negligence and, thus, she
may assert governmenial immunity in a motion (o
strike rather than as a special defense in a pleading.

*10 The plaintiff alleges that Meyer-Farrell -

was negligenl and careless, infer alia, in that she
failed to properly investipate and supervise Dulin
as a coach for the basketball team; thal she lailed (o
promulgate policies thal require immediate police
involvement regarding matlers of sexual abuse 1o a
minor; that she failed to protect the plaintiff from
sexual exploitation by not contacting the police
pursuant lo Milford Board of Education Policy
5141.4(c);, that she failed to follow the board's
policy 5141.4(f); and that she failed lo conduct any
follow up on the reporls filed with the DCF.

It is well established that the duty to supervise
school children is discretionary. Heigl v. Board of
Education, 218 Conn. 1, 8, 587 A.2d 423 (1991). It
is also settled that “[iJhe act of promulgating a
policy ... is a discretionary aclivity” because il in-
volves (he exercise of judgment. Jd., at 5-6.Accord-
ingly, Meyer-Farrell, as an employee of the city of
Milford, is entitled to qualified govermmental im-
munity with respect (o the alleged negligent acts
unless one of the exceplions to governmental im-

- munity is applicable to the present case.

The court has already concluded that the al-
leged danger was not limited to a particular area of
the school or a particular time period because the
alleged sexual abuse, sexual exploitation and sexual
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assault could occur at any place and at any time.
Consequently, it would not have been apparent (o
Meyer-Farrell (hat her discretionary decisions sub-
jected the plaintiff to imminent harm. Therefore,
the imminent-harm exception is inapplicable to the
preseni case. Accordingly, governmental immunity
bars the plaintiff's non-statulory negligence claims
apaist Meyer-Farrell and, therefore, count two is
stricken.

Count Three: Claims against the City of Milford
under § 7-4635 .

The city moves to sirike count three on the
ground that the plaintiff's Nling of the notice of
claim pursuant to § 7-465 was untimely as it was
filed more than six months after the plaintiff's cause
of action accrued, and that its duty lo indemnify un-
der § 7-465 allaches only when its employee is
found to be liable. The plaintiff counters that the
notice of claim was timely Nled under § 7-465,

“The municipality's liability [under § 7-465] is
derivative."Ahern v. New Haven, 190 Conn. 77, 82,
459 A.2d 118 (1983)."While § 7-465 provides an
indemnnily to a municipal employee from his muni-
cipal employer in the event the former suffers a
judgment under certain prescribed condilions, it is
quite clear that the municipality does not asswme
the liabitity in the first instance.”{Internal quotation
marks omilted.) Fraser v. Henninger, 173 Conn,
52, 56, 376 A.2d 406 (1977).“A piaintiff bringing
suit under General Statutes § 7-465 first musi allege
in a separate count and prove the employee's duly

to the individual injured and the breach ithereof,

Only then may the plaintiff go on to allege and
prove the town's liability by indemnification ... This
is a personal liability requirement that calls for an
inquiry independent of the statute- itself, an inquiry
into the factual matter of individual negligence ...
Thus, in a suit under § 7-465, any municipal liabil-
ity which may attach is predicated on prior findings
of individual negligence on the part of the employ-
ee and the municipality's employment relationship
with ihat individual”(Citations omitted; internal

quotation marks omilted.) Wu v. Fairfield, 204
Conn. 435, 438, 528 A:2d 364 (1987).

*11 In the present case, the city's liability pur-
suant to § 7-465 is only derivative of the liability of
its employees, Firn or Meyer-Famrell. There is no
claim for indemnity since this court has concluded
that the plaintifl's claims against Firn and Meyer-
Tfarrell should be stricken. Therefore, count three is
stricken,FN?

FN9. Because of this decision by the court,
it is not necessary to address the timeliness
of ihe nolice given by the plaintiff,

Count Four: Claims against the City of Milford un-
der § 52-557n

The city moves to strike count four on the
ground (hat it is entitled to povernmental immunity
under § 52-557n. The city argues that the plaintiff
faited to allege sufficient facts to apply the identifi-
able person-imminent harm exception. The plaintiff
counters that the alleged acts or omissions were
ministerial and that, even assuming that it were dis-
cretionary, (hrec exceplions lo governmental im-
munity are applicable to this case.

“The tort liability of a municipality has been
codified in § 52-557n.Section  52-557n(a)(1)
provides that ‘[e]xcepl as otherwise provided by
law, a political sub-division of the state shall be li-
able for damages to person or properly caused by:
(A) The negligent acts or omissions of such politic-
al subdivision or any employee, officer or agent
thereof acling wilhin the scope of his employment
or official duties ..." Section 52-557n(a)(2)(B) ex-
tends, however, the same discrelionary act im-
munity that applies to municipal officials to the mu-
nicipalities themselves by providing that they will
not be liable for damages caused by ‘negligent acts
or omissions which require the exercise of judg-
ment or discretion as an official function of the au-
thority expressly or impliedly granted by law.’ * Vi-
olano v. Fernandez, supra, 280 Conn. at 320.Thus,
“[a] mumicipality is immune from liability for the
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performance of governmental acts as distinguished granted in their enlirety.

from ministerial acts ... Governmental acls are per-

formed wholly for the direct benefit of the public Conn.Super.,2007.

and are supervisory or discretionary in nature ... Dece v. Fim

[M]inisterial acts are performed in a prescribed Not Reported in A.2d, 2007 WL 1893591
marner without the exercise of judgment or discre- (Conn.Super.), 43 Conn. L. Rpir. 701

tion ...” {Internal quolation marks omitted.) Consid-

ine v. Waterbury, 279 Conn. 830, 854, 905 A.2d 70 END OF DOCUMENT

(2006).

In the present case, the plaintiff alleges that the
city is liable for the negligent acis or omissions of
its employees, including Fim and Meyer-Farrell,
who were acting within the scope of their employ-
ment, The court has decided that the alleged acls or
omissions by Firn and Meyer-Farrell were discre-
tionary governmental acis and that the identifiable
person-imminent harm exceplion is not applicable
o the facts of the present case. Therefore, the city
is entitled to the same immunity as its employees,
Fim and Meyer-Farrell, under § 52-557n. Accord-
ingly, count four is stricken.

Count Five: 4 gainst the Milford Board of Educa-
tion under § 10-235

The board moves lo strike count five claiming
its liability for any negligent acls of Fim and Mey-
er-Farrell pursuant to § 10-235 on the ground that §
10-235 provides only an. indemnification cause of
action for negligent employees of the board, but not
a direct liability action. “Section 10-235 is also an
indemmification slalule contingent on a judgment's
being obtained apainst a board member, teacher,
employee or any imember of the board's supervisory
or adminisirative staff.”Burns v. Board of Educa-
tion, 30 Conn . App. 594, 602, 621 A2d 1350
(1993), rev'd on other grounds, 228 Conn. 640, 638
A2d 1 (1994). In the present case, since this court
has decided that counfs one and Iwo asserting
claims against Firm and Meyer-Farrell should be
stricken, there is no claim for indemnity against the
board. Consequently, count five is stricken,

*12 In conclusion both motions to strike are
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