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An Act Clarifying Postclaims Underwriting

In order to complete the testimony of the Office of the Healthcare Advocate, we
respectfully submit this addendum to our testimony. The following documents are
attached:

1. Letter from Kevin Lembo, Healthcare Advocate, to Thomas Sullivan, Insurance
Commissioner, re case referral and concerns with Bulletin HC-66, dated July 3,

2008
2. Letter from Thomas Sullivan to Kevin Lembo responding to Lembo letter of July

3, 2008, dated July 14, 2008

3. Letter from Kevin Lembo to Thomas Sullivan responding to Sullivan letter of
July 14, 2008, dated July 23, 2008

4. Letter from Thomas Sullivan to Kevin Lembo responding to Lembo letter of July
23, 2008, dated September 4, 2008

Please contact Vicki Veltri at 297-3982 or Victoria.veltri@ct.gov with any questions
or concerns. Thank you.
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July 3, 2008

Thomas R. Sullivan

Commissioner

Connecticut Insurance Department
. P.O. Box 816

Hartford, CT 06142-0816

RE: Attached case file and clarification of Bulletin HC-66 and its
interpretation of Public Act 07-113, Conn.Gen.Stat. § 38a-477b

Dear Commissioner;

I write concerning a case received in my office of an individual policy rescission.
More specifically, I write seeking clarification of the Department’s interpretation of
Conn.Gen.Stat. § 38a-477b through its bulletin, HC-66.

The passage of Public Act, 07-113 was a collaborative effort our offices and the
Office of the Attorney General. While negotiations over the language of the Act itself
were arduous and difficult at times, a very strong consensus was reached, which we
supported. We are concerned, though we did not envision such a problem at the time,
that a portion of bulletin HC-66 may now be inconsistent with the purpose of the
legislation because it does not clearly define the “completion of medical underwriting”
and the “resolution of all medical questions concerning the application”, The lack of
definitions of these terms has left their meaning to the discretion of insurers and may
allow insurers to claim they’ve completed medical underwriting when rescinding,
canceling or limiting a policy with no further review of that underwriting unless a
complaint has been made.

A clear and high standard of medical underwriting is necessary. Insurers have to
be held to a uniform and definition of medical underwriting for this Act to achieve the
twin goals of encouraging up-front medical underwriting and putting the burden on
insurers to ensure that they do not rescind, cancel or limit policies without substantial
justification.
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Medical underwriting goes beyond a mere review of the insured’s application. It
involves a more detailed examination of the application that includes weighing the risk of
particular factors and obtaining additional medical evidence. Indeed, most applications
require potential insureds to give express permission to the insurer to review all of the
prospective insured’s medical records in advance of issuing a policy or certificate of
coverage.

Many insurers follow standardized guidelines, such as those of Milliman, for
individual medical underwriting. These guidelines do not go strictly by an insurance
application in determining whether to issue a policy to an individual. They require more
examination of an applicant’s medical risk than is apparent from an application.
Although not all insurance companies use the same underwriting guidelines, an insurer
should know that it is expected to be held to a uniform and diligent standard in its
underwriting process.

We disagree with the Department’s interpretation that if medical underwriting is
complete and all reasonable questions related to the application are resolved, that there is
nevertheless, no need to submit evidence of pre-sale underwriting to the Department prior
to any rescission, cancellation or limitation on a policy, unless there is a complaint. We
believe that an insurer bears the burden of proving to the Department that it has
completed medical underwriting in advance of any rescission, cancellation or limitation
and even in the absence of a complaint. To reduce the number of complaints received by
any one of our three offices and to assist those who may never submit a complaint of a
rescission, cancellation or limitation, this implicit requirement in the statute must he
made part of the process.

For instance, on page 5 of the bulletin, the Department requires, that “[Ilnsurers or
health care centers who undertake rescissions, cancellations or limitations without
obtaining prior approval of the Commissioner on the grounds that the insurer or health
care center has completed medical underwriting and resolved all reasonable medical
questions related to the written information submitted on, with or omilted from the
insurance application before issuing the policy, contract, evidence of coverage or
certificate will be required to submit evidence of pre-sale underwriting to the
Commissioner should a complaint be filed resulting from rescission, cancellation or
limitation.”

We belicve that this requirement should apply to all insurers that attempt to
rescind, cancel or otherwise limit policies. There is nothing in the language of § 38a-
477b that restricts the Department’s determination of whether medical underwriting was
completed prior to any attempt to xescind, cancel or limit a policy. As the Department
recognizes in HC-66, it has a duty to determine whether medical underwriting is
completed. The statute makes no distinction as to whether a complaint has to be made
prior to the Department’s evaluation of the pre-sale underwriting. Rather, we see this
evaluation of the complete medical underwriting as a first step in this process. If an
insurer passes this first step, no prior approval process is necessary for rescission,
cancellation or limitation, but if the insurer fails step one, then it has to go through the



prior approval process. This is the only fair way to ensure that all insurers are held to the
same standards and that all consumers are equally protected by the new law.

Lastly, the accompanying file already includes a misinterpretation by
Connecticare of § 38a-477b. In this case, Connecticare failed to comply with the existing
guidance requiring it to submit evidence to the Department of pre-sale underwriting when
an insured has made a complaint. Iinvite you to review this file as it is a perfect
illustration of my concern: that an insurer can claim to have followed its guidelines prior
to writing the policy and then rescind the policy on its own, without review by the
Department. 1request that you act on this case and inform Connecticare of its duty to
submit evidence of pre-sale underwriting, review that underwriting and then determine
whether Connecticare must go through the prior approval process prior to rescinding the
consumer’s policy.

T'ask that you revise HC-66 to clarify the definitions of “medical underwriting”
and “reasonable questions” with respect to an individual insurance application. 1 also
request that you revise HC-66 to require the submission of evidence of pre-sale
underwriting in call cases in which an insurer wishes to rescind, cancel or limit a policy.

Sincerely,
Kevin Lembo
Healthcare Advocate

Attachment:






State of Gannecticut

THOMAS R. SULLIVAN
INSURANCE COMMISSIONER

P O. BOX ats
HARTFORD, CT 08142-0818

July 14, 2008 A."l}

Kevin Lembo

Healthcare Advocate

Office of the Healthcare Advocate
PO Box 1543

Hartford, CT 06144

RE:  Clarification of Bulletin HC-66

Dear Mr. Lembo:

Thank you for your letter of July 3, 2008 regarding application of Conn. Gen. Stat,
§38a-477b and the interpretation of that statute as published in Bulletin HC-66. | have
carefully reviewed the concerns you list in your letter and respectfully disagree with your
assessment and find no need for changes in the interpretation or positions taken in Bulletin

HC-68,
Conn. Gen. Stat. §38a-477b provides in relevant part;

a) Unless approval is granted pursuant to subsection (b) of this section, no insurer or
health care center may rescind, cancel or limit any policy of insurance, contract,
evidence of coverage or certificate that provides coverage of the type specified in
subdivisions (1), (2), (4), (6), (10), (11) and (12) of section 38a-469 on the basis of
written information submitted on, with or omitted from an insurance application by the
insured if the insurer or health care center failed to complete medical underwriting
and resolve all reasonable medical questions related to the written information
submitted on, with or omitted from the insurance application before issuing the policy,
contract, evidence of coverage or certificate. No insurer or health care center may
rescind, cancel or fimit any such policy, contract, evidence of coverage or certificate
more than two years after the effective date of the policy, contract, evidence of
coverage or certificate.

(b} An insurer or health care center shall apply for approval of such rescission,
cancellation or limitation by submitting such written information to the Insurance
Commissioner on an application in stich form as the commissioner prescribes. Such
insurer or health care center shall provide a copy of the application for such approval
to the insured or the insured's representative, Not later than seven business days
after receipt of the application for such approval, the insured or the insured's
representative shall have an opportunity to review such application and respond and







Clarification of Bulletin HC-68
July 14, 2008
Page 2

submit relevant information to the commissioner with respect to such application. Not
later than fifteen business days after the submission of information by the insured or
the insured's representative, the commissioner shall issue a written decision on such
application. The commissioner may approve such rescission, cancellation or limitation
if the commissioner finds that (1) the written information submitted on or with the
insurance application was false at the time such application was made and the
insured or such insured's representative knew or should have known of the falsity
therein, and such submission materially affects the risk or the hazard assumed by the
insurer or health care center, or (2) the information omitted from the insurance
application was knowingly omitted by the insured or such insured's representative, or
the insured or such insured's representative should have known of such omission,
and such omission materially affects the risk or the hazard assumed by the insurer or
health care center. Such decision shall be mailed to the insured, the insured's
representative, if any, and the insurer or health care center.

As you can see, there is nothing in this statute which gives the Insurance
Commissioner (“Commissioner”) the authority to mandate presale medical underwriting or
uniform medical underwriting standards to be imposed upon health insurers or health care
centers operating in the State of Connecticut. The law establishes my authority only in the
absence of presale medical underwriting being performed or an entity’s failure to resolve all -
reasonable medical questions related to the written information submitted on, with or omitted
from the insurance application before issuing the policy. Following the maxims of statutory
construction, we look to the plain language of the statute and act accordingly. "[OJur
fundamental objective is to ascertain and give effect to the apparent intent of the legislature.”
(Internal quotation marks omitted.) Alvarado v. Black, 248 Conn. 409, 414, 728 A.2d 500
(1999). "A cardinal rule of statutory construction is that where the words of a statute are plain
and unambiguous the intent of the [drafters] in enacting the statute is to be derived from the
words used. . . . Where the court is provided with a clearly written rule, it need look no further
for interpretive guidance." (Internal quotation marks omitted.) In reading the plain language of
the statute, if | were to order all entities to perform full presale underwriting, or to adopt
specific medical underwriting standards, | would be acting beyond the scope of the power
and authority granted to me by the legislature. That would be considered an abuse of my
discretion, and could also be seen as my trying to usurp the policymaking authority of the
legislature. In addition, by ordering specific standards to be used, particularly if | were to
recommend standards sold by a pariicular verdor such as Milliman, inc.,  could be subjected
to claims of using my office to manipulate the marketplace in favor of a single vendor,
restraint of trade, or other anti-competitive allegations.

Apart from the lack of statutory authority, there are practical reasons to avoid
requiring full medical underwriting of the sort you appear to be advocating. To routinely
request full medical records and conduct a completely unfettered medical history
investigation of every applicant, without any causal predicate, could be viewed not as risk
assessing, but rather "fishing” for adverse medical history. This is ripe for abuse. In addition
to the potential claims of fishing, there is a need to understand the prohibitive costs
associated with that sort of excessive investigatory medical underwriting being undertaken for
each and every application ~ whether there is a reasonable causal predicate or not. The
additional cost and time delay associated with this activity could have severe marketplace
implications and drive health insurers and health care centers out of the market, Rather, to
require investigations for cause, based on information identified in the application, or if the
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application presented no cause, then upon claim submissions which raise reasonable
questions or omissions or falsity, is a more prudent balancing act which provides needed
consumer protections and supports a viable competitive marketplace.

You have also alleged that the implementation approach as stated in HC-66, is
lacking in validation mechanisms by the Insurance Department (“Department”). However, that
statement is not accurate. Market Conduct examinations include a review of medical
underwriting practices and verification if the entity is performing a reasonable presale
underwriting and resolving all reasonable medical questions or if in fact they are not acting as
they claim. In addition, consumer complaints for rescissions, cancellations or limitations
received by Consumer Affairs are reviewed to determine if appropriate presale actions were
undertaken. Finally, because this Department has seen firsthand the severe consequences
that abuses of this nature can cause, Insurance Department procedures require that the
Legal Division be involved in any complaint dealing with a post-sale rescission, cancellation
or fimitation so that the complaint can be reviewed and immediate enforcement action can be
undertaken in cases of alleged violations. For instance, while Ms QS did not submit a
complaint to the Insurance Department regarding ConnectiCare's rescission of her policy, we
have reviewed the circumstances and it appears that ConnectiCare did complete medical
underwriting and resolved all reasonable medical questions related to the written information
submitted on, with or omitted from the insurance application before issuing the policy. The file
evidences that based upon the written information on the application, ConnectiCare
conducted an investigation of the medical information which was disclosed; no information
was provided in those obfained additional records, or the application itself, which would have
raised any reasonable medical questions indicating the need to investigate liver, galibladder
or other conditions not disclosed. Indeed, if ConnectiCare had in fact sought full medical
records at time of application based on the information provided, | believe they would have
been subjecting themselves to allegations that they were fishing for adverse medical
conditions/history as a means of excluding a variety of pre-existing conditions.

| believe that Bulletin HC-66 is accurate and appropriate and believe no changes are
necessary.

Sincerely,

Tlﬂﬁ Sullivan

Commissioner
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July 23, 2008

Thomas R, Sullivan
Commissioner

Connecticut Insurance Department
P.O. Box 816

Hartford, CT 06142-0816

RE: Your letter of July 14, 2008

Dear Commissioner Sullivan:

I've reviewed your response of July 14, 2008 to my letter of July 3, 2008
regardmg the application of Conn.Gen.Stat. § 38a-477b, and your interpretation of that
statute in Bulletin HC-66. Unfortunately, your letter does not respond to the issues raised
in my letter and, instead, incorrectly suggests that I made certain statements about pre-
sale underwriting. I request that you review my letter again and respond to the issues

raised therein.,

Pre-sale Medical Underwriting and Level of Guidance Provided to Insurers
and Health Care Centers

I am aware that you lack the authority to mandate presale medical underwriting or
to impose uniform medical underwriting standards upon health insurers or health care
centers in Connecticut. Instead, I suggested that your staff needed some kind of uniform
standard to evaluate whether adequate presale underwriting was completed in order to
determine whether the prior approval process must be followed, The “standard” provided

in the bulletin is no more than a very general guide to insurers.

There ate many variables to presale medical underwriting that the
Department’s guidance does not address, Speclﬁcaily the quality and clarity of
the application; the role of a broker or agent in accurately completing the
application; and, whether the insurer has performed any due diligence beyond a
review of the application. In individual insurance, most applications are very
general and have no practical use beyond that of a screemng tool. There is a duty
on the insurer to do more than review an application." Your implication in
Bullefin HC-66 that underwriting actually can be perfected by completion of an
application or by seeking additional medical records not only illustrates our

- ¥ The statute itself refers to the “ecompletion of medical underwriting and the resolution of all reasonable medical
questions prior to the issuance of the policy.”
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differing opinions as to the meaning of the “completion of medical underwriting,”
but also is inconsistent with the statute.

Even America’s Health Insurance Plans (AHIP) stated in its recent testimony
before Congress that there need to be clear standards in place before rescissions can take
place. In that testimony, AHIP referenced what it considered to be the duties of insurers
in medical underwriting, including the use of internal written underwriting guidelines,
something your Department-could require the insurers to demonstrate, and the use of
proper applications, something that should clearly be part of a review to determine
whether there may have been both completed medical underwriting and/or an unknowing
omission or misrepresentation.’

[ remain very concerned about the Department’s definition of medical
underwriting, which is lacking in any specific guidance to insurers. The Department
must dig deeper into the underwriting practices of insurers to determine whether adequate
pre-sale underwriting was completed, It is not enough to say that the insurer has
guidelines and the application looks complete, The Department needs to determine
whether an insurer or health care center has met its burden and it can only do that with
sound procedures for evaluating the underwriting, not by vague references to the
reasonableness of the insurer’s review of an application,

Preliminary review of all cases in which an insurer seeks to rescind, cancel or
limit a pelicy

L am frustrated and frankly, struck, by your unwillingness fo review a// cases in
which an insurer proposes to rescind, cancel or limit a policy — even when the insurer
claims to have completed pre-sale underwriting. The completion of pre-sale underwriting
is a factual determination that should be conducted in each and every case, not just cases
in which complaints are filed with your Department. As you point out in your letter, the
words of the statute are unambiguous, so we look to the words used to derive intent.
Alvardo v. Black, 248 Conn, 409, 728 A.2d 500 (1999). The statute is unambiguous in its
direction to the conduct of all insurers in all cases. The statute itself envisions such a
process for each “policy” -- the plain language of the legislation does not distinguish
between cases in which complaints are made to the Department and those in which no
complaint is filed. It applies equally to all cases in which rescission, cancellation or
limitation is sought by an insurer. Market conduct examinations will not reveal all
instances of this conduct until after they’ve occurred. The point of the legislation was to
prevent the conduct from oceurring, not fo fix problems retroactively when consumers
have already suffered great harm.

2 I've attached to two examples of what I consider to be problematic applications for individual insurance. The first
contains only one catch-all question concerning medical history that is not just ambiguous, but so grammatically
incorrect and confusing that I'm astonished that it was approved by the Department, The second assumes that the
applicant must have earned an honorary medical degree in order to properly fill out the form. I urge you to review
thesc applications for clarity and to insist upon a uniform and comprehensible form for all insurers and consumers, such

as that being proposed in California,



If our new legislation is working properly, there will not be many cases to
review; however, each of these cases represents a consumer who may be facing financial
hardship or worse. It should not be a burden for the Department to review all cases of
this kind. It is good public policy and completely consistent with and indeed envisioned
by the legislation,

Bulletin HC-69

Lastly, I note that Bulletin HC-69 makes a helpful reference to Bulletin HHC-66 in
informing plans what the range of a proper investigation can be — that it must be directly
related to the subject of the actual claim. This is very helpful, and mlght be better
communicated by a revision to HC-66.

Specific ConnectiCare case referenced in my letter

We still disagree on the case provided to you for consideration. Your response
was unsatisfactory -- you provide no substantive guidance as to the propriety of
ConnectiCare’s medical underwriting. Even after our direct request, you failed to inform
ConnectiCare of ifs obligation, even in the absence of a complaint, to submit cases to the
Department for a determination of the completeness of underwriting prior to its rescission
of the policy. If you fail to inform ConnectiCare and other insurers of this requirement,
you will significantly undercut the protections of the legislation by providing carte
blanche fo the insurers to make their own determinations as to whether they have
completed medical underwriting,

Qur Specific Request

Now that Public Act 07-113 has been in effect for almost ten months, I believe
that our position and comments on Bulletin HC-66 at the time of its publication would
have been different based on the cases we’ve recently seen. For this reason, and in light
of the issues I’ve raised, I ask you to modify Bulletin HC-66 as follows:

*  Remind insurers and health care centers that ewcht and every case in which an insurer seeks to
rescind, cancel or limit a policy requires a submission of the case to the Department for review to
determine whether the underwriting process is complete prior to the insurer canceling, rescinding
or limiting the policy, if the carrier claims to have completed medical underwriting in advance of
issuing the policy.

»  Clarify that a determination by the Department that underwriting was not completed for a specific
policy, or a carrier’s admission that underwriting was not completed, will trigger the prior
approval process before a rescission, cancellation or fimitation can occur.

 Include specific information beyond a mere review of the application to guide the Department and
the insurers in determining whether medical underwriting has been completed, including a duty to
address the ambiguity of applications and the heavy involvement of brokers in the application
process.

*  Revision of Bulletin HC-66 to include the information contained in Bulletin HC-69,



It is vital, if you still support the goals of our post-claims underwriting bill, that

these changes be immediately incorporated into a revised Bulletin HC-66. I urge you to
reconsider your earlier position.

Sincerely, 4

Kevin®embo
Healthcare Advocate
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for pre-existing condifions, 3} [ undersiand that the broker who solictled this applicalion was cling as an independent contracior and not as an agent of
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any insurance company or other parson files an apafliazijon for insurance contalning any material

PERSON WHO KNOWINGLY PAES

makes' any claim for the proceeds of an [nsurance policy containing any false Incomplele or misleading inform
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i le nsurer for fhe purpose of defrauding the insurer or any other person. Penalijes include imprisonment
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Kenlucky Ohle and Pennsylvania Residents: Agr person who knowingly and with infent to defraud any insurance company or other person fifes an
i i infermadion conceming any fact

A claim for
alse informatlon in an application for insurance Is guiliy of a crime and may be subject to fines an

ng Information o an insurer for the purpose of defrauding the insurer or
an insurer may deny Insurance benefits If false information materiall

refated to a claim was provided by the applicant, Kentucky Ohlo and Pennsylvania Residents: An person who knowingly and with infent lo defraud
false information or conceals for the purpose of
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d with your express writlen authorization to do so. Fraud Warnin?: Any person whe with in
alse or deceplive stalem
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58 oF
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Ken ? yment of & loss or benefil or

confinemeant in prison, District

misleading informalion conceming ané( fact maternial thereto commits a fraudulent Insurance acl which Is a crime, New Mexico Residenis:
NTS A FALSE OR FRAUDULENT CLAIM FOR PAYMENT OF A LOSS OR BENEFIT OR KNOWINGLY

PRESENTS FALSE INFORMATION IN AN APPLICATION FOR INSURANGE IS GUILTY OF A CRIME AND MAY BE SUBJECT TO GIVIL FINES
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Signature ot Applicant: pate: 08/07/2007
 Signature of Spouse: Date: 06/07/2007

SSL-STM-0506-APP-CT I STANDARD SECURITY LIFE INSURANCE COMPANY OF NEW YORK

‘w

“For Agents Use Only: Premlum Totals;

Agent Name: HEALTH BENEFITS DIRECT 2 Plan Cost: $262.84
HPA Code: X0121701001 Enroliment Fee: $100.,00
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THOMAS R, SuLLIVAN

INSURANCE COMMISSIONER
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Hartlord

HARTFORD, CF 061420816

September 4, 2008

Kevin Lembo

Healthcare Advocate

Office of the Healthcare Advocate
PO Box 1543

~ Hartford, CT 06144

RE:  Your letter of July 23, 2008

k
t‘;/l,b\/' . £
. e

Dear Mrtembo;

| have reviewed your letter of July 23, 2008 replying to my response to your July 3,
2008 lefter asking for changes to the Connecticut Insurance Department (“Department”)
Bulletin HC-66 regarding application of Conn. Gen. Stat. §38a-477b and the interpretation of
that statute as published in Bulletin HC-66 (“Bulletin®). | appreciate this opportunity to
respond to your concerns and provide further clarification regarding Public Act 07-113 and
Bulletin HC-66.

I note in your recent testimony before Congress', you reported the number of
complaints regarding pre-existing condition limitations and claim denials, as well as
rescissions, has seen substantial improvement and reduction in incidence. We believe this
reflects evidence that the law, as interpreted and enforced, is creating the behavioral change
we intended with its enactment.

The Department, as.the statutory regulator of insurance practices in Connecticut,
continuously monitors insurer and health care centers conduct and compliance with the
insurance faws, including Conn. Gen. Stat. §38a-477b. Therefore, in order to further salisfy
myself that the faw has resulted in the needed change in practice, and allay any concerns
that you may have, | will initiate a data call, under the authorily granted to this department
through our market conduct review, to sample carrier compliance with Conn. Gen. Stat.
§38a-477b. When we have completed our review, we will be happy to share our overall
determination as to the industry’s performance.

With respect to the ConnectiCare case you referenced in your letter, let me assure
you that the case was thoroughly reviewed which included a discussion with ConnectiCare.
Our determination is that ConnectiCare did, pursuant to Conn. Gen. Stat. §38a-477b

! July 17, 2008 lestimony of Kevin Lembeo before the House Commiltee on Oversight and Government
Reform -
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complete medical underwriting and resolve all reasonable medical questions related to the
written information submitted on, with or omitted from the insurance application before issuing
the policy, contract, evidence of coverage or certificate.

The facts of the situation are:

pplied for an individual health insurance policy from ConnectiCare on
December 14, 2006. Based on the processes in place at the time, ConnectiCare accepted

the application and issued a policy to the¢ 3y for a January 1, 2007 effective date. This
was prior to the enactment of Public Act 07-113 later codified as Conn. Gen. Stat. §38a-477b.

The application contains a long form medical questionnaire which indicates that the
only conditions to which & responded in the affirmative were those dealing with a
history of 1) smoking and 2) neck problems. As a result of the affirmative answers, &
_ was asked to provide additional medical information regarding her heck condition
-and was asked for the names of the treating physician to enable ConnectiCare to obtain
additional information/medical records. The medical records are stamped as being received
by ConnectiCare on December 15, 2006 which indicates that ConnectiCare obtained the
additional information on a timely basis prior to the effective date of policy (January 1, 2007)
which could have afforded them time to not issue the policy if they had been fully aware of

&8 complete medical background The ConnectiCare investigation was limited to

- d neck condition; they did not look for

clarifying questions reasonably related to €
collateral issues for which no indicalion had been given.

: B specifically responded in the negalive to questions dealing with liver
dlsorders and whether she had sought medical treatment for conditions or disorders not listed
in the application. As a result of those responses, no additional investigation was conducted
until ConnectiCare received charges on October 17, 2007 for medical testing on or about
August 31, 2007 which raised questions of inconsistency regarding €
history as presented on the application. 'At that time, ConnectiCare initiated an lnvestigatlon
requesting medical records which they received on January 14, 2008 from Dr. Kelley, on
February 8, 2008 from Dr. Cipolla, and February 18, 2008 from Dr. Anastasia; these records
indicated » had been tested for and diagnosed with a liver disorder in 2006 in
spite of her having responded in the negative on her insurance application to whether she
had sought treatment for any of these disorders. "The testing and diagnostic examinations for
liver function, gallbladder disease and frequent heartburn in August and September 2007
were directly related to the earlier testing. On March 3, 2008, ConnecfiCare advised Ms.
that her coverage was heing rescinded because it determined that material medicat
information which would have impacted ConnectiCare’s underwriting determination was
omitted from her application for insurance.

Conn. Gen, Stat. §38a-477b provides in relevant part that:

(a) Unless approval is granted pursuant to subsection (b) of this section, no insurer or
health care center may rescind, cancel or limit any policy of insurance, contract,
evidence of coverage or ceﬁificate that provides coverage of the type specified in
subdivisions (1), (2), (4), (6), (10), (11) and (12) of section 38a-469 on the basis of
written information submltted on, with or omitted from an insurance application by the
insured if the insurer or health care center failed to complete medical
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underwriting and resolve all reasonable medical questions related to the
written information submitted on, with or omitted from the insurance
application before issuing the policy, contract, evidence of coverage or
certificate. No insurer or health care center may rescind, cancet or limit any such
policy, contract, evidence of coverage or certificate more than two years after the
effective date of fhe policy, contract, evidence of coverage or certificate.
(empha$iseadded)

The general process utilized by CenngttiGare to underwrite individual health
insurance policies is as follows:

» Upon receipt of an application, any affirmative answers are investigated in full
which includes-obfailyng medical records from all providers which were
involved in the diagnosis or treatment of the identiﬁed medical condjtien

¢ e If the records disclose no further medical history or inconsistencies, the
underwriting investigation is considered complete and action is taken upon
the application
o |fthe records received above also indicate other medical history not identified
o b - Ordisclosed on the application, or inconsistent with the application, additional

T medical records dealing wjth those congitions will be obtained and reviewed
before the action is taken upon the application

y If the application is accepted following the ahove medical underwriting
investigation, and a claim is presented within the first two years from the date
of the application which indicates an incohsistency with the statements made
on the application, a medical underwriting investigation is undertaken. Based
on that review, a policy may be recommended for regcission. 4

Medical underwriting standards used are a combination of commercially avaﬂable
and proprietarily developed guidelines.

Nwithistahtifig that the policy was issued prior to the effective date of PA 07-113,
ConnectiCare did in fact complete medical underwriting and resolved all reasonable medical
questions related to the written information submitted on, with or omitted from the
insurance application before issuing the policy. The file clearly evidences that based upon
the written information on the application, ConnectiCare conducted an investigation of the
medical information which was disclosed; no information was provided in those obtained
additional records, or the application itself, which would have raised any reasonable medical
questions indicating the need to investigate liver, gallbladder or other conditions not
disclosed. Indeed, if ConnectiCare had in fact sought full medical records without a specific
causal investigatory link, | believe they would have been subjecting themselves to allegations
that they were fishing for adverse medical conditions/history as an attempt to exclude a
variety of pre-existing conditions.

Your July 3, 2008 letter claims that ConnectiCare failed to comply with the existing

guidance requiring it to submit evidence to the Department of presale underwriling when an
=EEEmnever filed a complaint with
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the Insurance Department. Lacking such a complaint filed with the Department, it would have
been impossible for ConnectiCare to comply with the requirement that it submit evidence to
the Department that presale underwriting was completed as required.

My determination is that ConnectiCare did perform presale medical underwriting
(even though the policy was issued prior to the enactment of PA 07-113) and therefore was
not required to receive my permission to rescind a policy which was issued based on material
omissions of information.

With respect to your specific requests of July 23, 2008, it would be inconsistent with
the law and the Bulletin to remind insurers and health care centers that each and every case
in which an insurer seeks to rescind, cancel or limit a policy requires a submission of the case
to the Department to determine whether the underwriting process is complete prior to the
insurer canceling, rescinding or limiting the policy, if the carrier claims to have cempleted
medical underwriting in advance of issuing the policy.

Since there is no evidence that insurers or health care centers are not in compliance
with the law or the Bulletin, | do not think it is appropriate to clarify that a determination by the
Department that underwriting was not completed for a specific policy, or a carrier's admission
that underwriting was not completed, will trigger the prior approval process before a
rescission, canceliation or limitation can occur. '

At this time, | do not think it is necessary to issue specific standards or guidelines to
Department staff that review whether insurers or health care centers are complying with the
law or Bulletin. These determinations are based on applicable law, contracts, and relevant
facts to each and every situation by individuals knowledgeable in the statutes, law, and
insurance practices. | believe it is best to review each situation on its own merits and facts.

Finally, | believe that the information contained in Bulletin HC-66 is clear and provides
sufficient guidance to the industry and do not find it necessary to include the information
contained in Bulletin HC -69.

Again, | appreciate this opportunity to provide further clarification of Public Act 07-113 -

!
3

and our Bulletin that provides guidance to the industry regarding the implementation of this
landmark legistation. | believe the interpretation of Conn. Gen. Stat. §38a-477b as | have
published in Bulletin HC-66 is accurate and appropriate. It balances my obligations to make
sure that licensed entities are complying with the enacted law while at the same time ensures
that there is a competitive and meaningful marketplace in Connecticut which provides as
much access as possible to health insurance choices. :

As always, | welcome your comments and look forward to continued dialogue on
important public policy issues of mutual concern. |

Sincerely,

Thomag.R. Sullivan
Commissioner

b



