STATE OF CONNECTICUT
OFFICE OF OMBUDSMAN FOR PROPERTY RIGHTS

Testimony Re: Senate Bill No. 840

To: Senator Slossberg, Representative Spallone, ranking imembers, senators,

representatives, ladies and gentlemen:

The governor has proposed in her budget elimination of several agencies and
commissions including the Office of Ombudsman for Property Rights (“Office”);
notwithstanding, that eminent domain is a fact of life in Connecticut and will be used
more often in the next few years as federal stimulus dollars fuel new highway,

transportation and other projects.

Eminent domain is an adversarial process. It pits the government against its
citizens. It takes away from people property or locations that have been their homes
and businesses for years. It has been used aggressively and at times without much care
or consideration for the concerns of the people affected. Connecticut’s definition of
public use is so broad there is hardly any taking that can not in some way be rationalized.
Connecticut is associated with one of the most despised U. S. Supreme Court decisions of

the last 100 years, Kelo v. City of New London.

As Connecticut’s first Ombudsman for Property Rights, I am here today to defend the
decision made by the General Assembly in 2006 to establish the Office and to say “you
were right then” and urge you to stay the course and allow the Ombudsman to continue to
perform his work on behalf of real property owners, small business owners and the public

agencies that utilize eminent domain.

I am requesting this committee to determine that Connecticut’s homeowners, small
businesses and other owners of real property should not be deprived of the services of the

only Connecticut public agency dedicated to protecting property rights and assisting
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property owners facing eminent domain and displacement. Nor should public
agencies be without an independent source of information or an impartial arbiter of
disputes with owners. 1 have provided services to many municipalities including, by way
of diverse examples, review of three proposed downtown redevelopment plans for the
City of Hartford and assistance interpreting statutory provisions for the North Canaan fire

and sewer district.

I can report to you today that what was intended in 2006 by establishing the Office of
Ombudsman for Property Rights is occurring - Connecticut property owners are
receiving fairer treatment by government. I believe it is, in part, the result of the
amendments to the redevelopment and economic development statutes enacted in
2007, and I’m proud to say, in great part, the result of the efforts of the Office of
Ombudsman for Property Rights to implement the General Assembly’s intent.

The response 1 receive. after speaking with homeowners and municipal representatives
alike is all positive. The image of Connecticut created by the Kelo decision as a state that
does not care about the average homeowner or small business person is being replaced
with an image of a state that respects the rights of all property owners. All of this has

happened in less than two years.

The Budget

The budgetary issues are:
1. Can the State of Connecticut afford to keep the Office operating?
- 2. Bven if the Office is affordable, is there sufficient use of the Office by owners,
businesses and agencies to warrant continuation of the Office?
3. Can the Ombudsman’s duties and responsibilities be assimilated into the Office of
Responsible Growth within OPM, as suggested, or any other agency without
requiring the hiring of additional personnel who are expeﬁ in the field of eminent

domain? -



Can the State of Connecticut afford to keep the Office?

The principal duties of the Ombudsman for Property Rights are: assisting private owners
and agencies in matters dealing with eminent domain and relocation assistance;
maintaining expertise and understanding of state and federal statutes and constitutions
concerning eminent domain; assisting public agencies in applying constitutional and
statutory provisions with respect to eminent domain; identifying .state or local
governmental actions that have potential eminent domain implications; mediating
disputes and deciding compensation disputes in Superior C.ouﬁ;' providing information to
private citizen groups and to the legal community; and recommending changes to the

general statutes to the General Assembly.

In FY 2008-2009 the legislature appropriated $214,667 to pay the costs of the Office
including salaries of the Ombudsman and his assistant. The Ombudsman will return to
the general fund on June 30, 2009 approximately $50,000. On June 30, 2008 the
Ombudsman returned to the general fund the unused portion of the 2006-2007 budgeted
appropriation in the amount of $197,960 which was by law (Sec. 48-56) non-lapsing and
$60,311 which represented the unused portion of the budgeted appropriation for the
FY 2007-2008.

Why has the Ombudsman been able to return to the general fund nearly 50% of all
appropriated sums over the last three fiscal years? First, when the legislature required
a study to be performed to determine the feasibility of calculating the loss or gain of good
will as a result of displacement by eminent domain, the Ombudsman organized a study
committee composed of experts all of whom volunteered their time and services. The
Ombudsman wrote the report based on the committee’s findings and did not hire a
consultant thereby saving taxpayers thousands of dollars, Second, the Ombudsman with
the able assistance of his executive secretary created the website and maintains the site

without use of any outside vendor. The Ombudsman and his assistant watch their



pennies, nickels and dimes very closely and as a result have minimized expenditures

without reducing or eliminating any services.

Based on the results of the last two fiscal years, the Office has expended annually
approximately $170,000 which when apportioned among Connecticut’s 3.4 million

citizens, costs taxpayers five cenfs per citizen, per year.

The State of Connecticut can afford and should fund the Office even under these extreme
financial conditions as the cost is quite small especially when compared to the benefits
and savings owners of real property and small businesses and state and municipal

agencies recetve and realize.

Even if the Office is affordable, is there sufficient use of the Office by

 owners, businesses and agencies to warrant continuation of the Office?

Since the Office of Ombudsman for Property Rights commenced operations on June 22,
2007, hundreds of property owners and many of Connecticut’s municipalities have
sought the assistance of the Ombudsman. Increasing numbers of property owners are
requesting mediation. Settlements are being reached in many cases and as a result,
money that otherwise would have been spent on protracted litigation, payment of

damages, interest, costs and attorney’s fees, is being saved.

Assistance means answering hundreds of different questions, often allaying the fears
of owners, explaining the process and helping people to determine what information
and legal principles are relevant to their sitnation. Assistance means discussing the
relative merits of hiring an independent appraiser or attorney or other
professionals, discussing the relevant case law, contacting representatives of DOT or
of municipalities and requesting information or urging more personal attention be
paid to the owner or business person who is facing eminent domain and/or
displacement. Assistance means mediation. Assistance is provided promptly,

usually within 24 hours of request.



Other duties such as writing monthly newsletters, updating information on the Office’s
website, speaking at educational seminars, conferences and meetings and corresponding
and meeting with elected officials, agency officials and others are part of the

Ombudsman’s regular work schedule.

The recently passed federal stimulus bill has appropriated billions of dollars for new
highway and other transit projects. DOT will be using eminent domain
considerably more than it already does. The owners affected by these new projects
will be looking for help. Who will be there to help them next year or the year after if the
Office does not -exi.st‘? Our state government has an obligation to distressed
homeowners and small business people to take their calls and answer their letters

and mediate their disputes with government agencies.

DOT intends to begin a land acquisition program in 2010 in Middlebury next to_the
Waterbury-Oxford Airport, the result of a noise study that will affect as many as 100
homeowners. The plan is to purchase and demolish these homes. Because the DOT
program is “voluntary,” homeowners will have no recourse to court or any impartial third
party if the amount DOT offers is low and unacceptable. If the Ombudsman is not the
one alerting the public and the public agency of the potential for unfairness in
procedures adopted to acquire private homes, who will? The legislature should
consider granting each homeowner the right to a review of DOT’s last offer in Superior
Court and a hearing there before the Ombudsman for Property Rights. If the Office is
eliminated, then to provide these homeowners with their day in court or binding

arbitration, it will require using court personnel or hiring new employees.

The new federal stimulus bill has also appropriated considerable sums for use by
cities for mew housing and other projects. Urban homeowners, tenants and

businesses will also face a new round of takings by municipalities,



At different times members of the General Assembly have suggested an ombudsman to
mediate disputes between unit owners and their condomininm associations. The
Ombudsman for Property Rights has years of experience dealing with issues involving
unit owners and associations. If the (General Assembly so desires, the Office of
Ombudsman for Property Rights could accept responsibility for mediating these disputes

and be able to do so without adding personnel.

Unquestionably, there is sufficient and growing demand for the services of the

Ombudsman for Property Rights.

Can the Ombudsman’s duties and responsibilities be assimilated into
the Office of Responsible Growth within OPM, as proposed, or any
other agency without requiring the hiring of additional personnel who

are expert in the field of eminent domain?

The Office of Ombudsman for Property Rights is an independent agency. Its
independence gives the Ombudsman credibility in the eyee of the property owner or
business dealing with DOT or another state agency or municipality. Connecticut
General Statutes Sec.48-54 provides that the Ombudsman can not hold a position on, or
be employed by any public agency except the Office of Ombudsman for Property Rights.
The rationale is the importance of independence which would be compromised by
transferring the duties and 'responsibilities into another existing department
especially one that has influence over other departments’ budgets and bonding

requests.

The Ombudsman must be a Connecticut licensed attorney having knowledge and
experience with eminent domain, relocation assistance and planning and zoning law
(Sec. 48-51). Who in the Office of Respensible Growth has the expertise and, very
importantly, the time to give to the job? The Ombudsman has provided services to

property owners and public agencies representing more than 40% of all municipalities



plus several state and federal agencies since its inception 20 months ago. The job of the

Ombudsman is full time.

The traits of a good ombudsman are independence and impartiality, knowledge of the
law, a willingness to examine the implications of state and municipal agencies’ actions
and when needed, report to the governor or to the legislature or to a department head or
other responsible official and not have to seek permission to do so or be afraid of

repercussions that someone in your department or another might be offended.

The Office of Responsible Growth does not ordinarily concern itself with issues of
eminent domain. People in that office have asked questions concerning real estate law of
the Ombudsman. As the name implies they are involved in the planning of the orderly
patterns of growth for living and traveling and consuming the State’s resources. These are
their essential interests and responsibilities. Much of what is studied and proposed by the

Office of Responsible Growth conflicts with use of privately owned property.

The proposed bill seeks the repeal of Sections 48-50 through 48-57. If that is what
occurs, then no person or department will have the authority to act as the Ombudsman for
Property Rights or perform the responsibilities enumerated in Section 48-50(b). No
agency engaged in eminent domain will be required to make a reasonable effort to
negotiate with the property owner (Sec. 48-57 (1)) before filing a statement of
compensation or be able to notify the property owner at least 14 days ahead of a taking of
the existence of the Ombudsman’s office (Sec. 48-57 (2) (A)). The essential point of
creation of the Office, assistance for private property owners and public agencies and

mediation, will be gone.

Transfer of the responsibilities of the Ombudsman is not feasible or practical or cost

effective.



Conclusion

e The Office costs approximately $170,000 - $175,000 to operate which equates
to five cents per Connecticut citizen, per year.

e Itis not a burden on the taxpayers of our state even in this difficult period of
time,

¢ There is sufficient demand for the Ombudsman’s services and will be
considerably more in the near future. - = R

o Connecticut’s citizens receive value for the money expended,

¢ An independent Ombudsman serves the interests of both private property
owners and government agencies involved with eminent domain,

e Transferring the responsibilities to another agency will not safeguard
independence and impartiality to those facing eminent domain.

o Transferring the responsibilities to another agency is not likely to- save
money.

I respectfully request that the committee examine the issues carefully and do what is
in the best interest of Connecticut’s homeowners, small business persons and other

owners and occupants of real property facing eminent domain and displacement.

w3 M

Robert S. Poliner
Ombudsman for Property Rights

Attachment: Connecticut Law Tribune article, “An Honorable Ombudsman™
Published May 19, 2008
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