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Referred to Committee on Judiciary

Introduced by:
(JuD)

AN ACT CONCERNING ENVIRONMENTAL LAND USE
RESTRICTIONS AND THE UNIFORM ENVIRONMENTAL COVENANTS
ACT.

Be it enacted by the Senate and House of Representatives in General
Assembly convened:

1 Section 1. Section 22a-133n of the general statutes is repealed and
the following is substituted in lieu thereof (Effective October 1, 2007):

N

[For the purposes of sections 22a-133n to 22a-133r, inclusive:
"Commissioner" means the Commissioner of Environmental
Protection; "person" shall have the same meaning as in section 22a-2;
and '"environmental use restriction" means a limitation in any
instrument executed and recorded as prescribed in section 22a-133o,

the purpose of which is to minimize the risk of human exposure to

O 0 N O O = W

pollutants and hazards to the environment by (1) preventing the use of
10  specified real property for certain purposes or (2) prohibiting certain

11  activities on such property.]

12 As used in sections 22a-133n to 22a-133s, inclusive, as amended by

13  this act, unless the context otherwise requires:

14 (1) "Activity and use limitations" means restrictions or obligations
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created under sections 22a-133n to 22a-133s, inclusive, as amended by

this act, with respect to real property;

(2) "Agency" means the Department of Environmental Protection or

any other state or federal agency that determines or approves a

remediation project pursuant to which an environmental land use

restriction is created;

(3) "Commissioner" means the Commissioner of Environmental

Protection, or the commissioner's designee, or the administrative head

of anvy state or federal agency, other than the Department of

Environmental Protection, that determines or approves a remediation

project pursuant to which an environmental land use restriction is

created, or such administrative head's designee;

(4) "Common interest community" means a condominium,

cooperative or other real property with respect to which a person, by

virtue of the person's ownership of a parcel of real property, is

obligated to pay property taxes or insurance premiums on, or for

maintenance or improvement of, other real property described in a

recorded covenant that creates the common interest community, and

includes, but is not limited to, any common interest community

created under chapter 828;

(5) "Environmental land use restriction" means a servitude arising

from activity and use limitations in any instrument executed and

recorded as prescribed in section 22a-1330, as amended by this act, the

purpose of which is to minimize the risk of human exposure to

pollutants and hazards to the environment by (A) preventing the use

of specified real property for certain purposes, or (B) prohibiting

certain activities on such real property;

(6) "Holder" means the grantee of an environmental land use

restriction as specified in section 22a-133q, as amended by this act;

(7) "Person" has the same meaning as provided in section 22a-2; and
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(8) "Record" means information that is inscribed on a tangible

medium or that is stored in an electronic or other medium and is

retrievable in perceivable form.

Sec. 2. Section 22a-1330 of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2007):

(@) An owner of land may execute and record an environmental
land use restriction under sections 22a-133n to [22a-133r] 22a-133s,

inclusive, as amended by this act, on the land records of the

municipality in which such land is located if (1) the [commissioner]
Commissioner of Environmental Protection has adopted standards for

the remediation of contaminated land pursuant to section 22a-133k
and adopted regulations pursuant to [section 22a-133q] subsection (c)

of section 22a-133s, as amended by this act, (2) the commissioner, or in

the case of land for which remedial action was supervised under
section 22a-133y, a licensed environmental professional, determines, as

evidenced by his or her signature on such environmental land use

restriction, that [it] such environmental land use restriction is

consistent with the purposes and requirements of sections 22a-133n to
[22a-133r] 22a-133s, inclusive, as amended by this act, and [of] such

standards and regulations, and (3) such environmental land use

restriction will effectively protect public health and the environment

from the hazards of pollution. Such environmental land use restriction

shall contain the information required by subsection (g) of this section.

(b) No owner of land may record an environmental land use

restriction [on the land records of the municipality in which such land

is located unless he simultaneously records] unless the environmental

land use restriction is signed by the commissioner or a licensed

environmental professional as provided in subdivision (2) of

subsection (a) of this section. At the time the owner records such

environmental land use restriction, the owner shall simultaneously

record documents which demonstrate that each person holding an

interest in such land or any part thereof, including, [without
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limitation] but not limited to, each mortgagee, lessee, lienor and

encumbrancer, irrevocably subordinates such interest to the
environmental land use restriction, provided the commissioner may

waive [such requirement if he] the recording of a document

demonstrating the subordination of an interest in such land if the

commissioner finds that the interest [in such land] is so minor as to be

unaffected by the environmental land wuse restriction. [An
environmental use restriction shall run with land, shall bind the owner
of the land and his successors and assigns, and shall be enforceable
notwithstanding lack of privity of estate or contract or benefit to

particular land.]

(c) Within seven days [of executing an environmental use restriction

and receiving thereon] after receiving the signature of the

commissioner or a licensed environmental professional [, as the case

may be] as provided in subdivision (2) of subsection (a) of this section,
the owner of [the land involved therein] land shall sign and record

[such] the environmental land use restriction and the documents

required under subsection (b) of this section on the land records of the

municipality in which such land is located and, promptly thereafter,

shall [submit] deliver to the commissioner a certificate of title
certifying that each interest in such land or any part thereof is
irrevocably subordinated to the environmental land use restriction [in

accordance with said] to the extent required by subsection (b) of this

section.

(d) An owner of land with respect to which an environmental land
use restriction applies may be released, wholly or in part, from the

activity and use limitations of such environmental land use restriction,

and an environmental land use restriction may be amended, only with

the commissioner's written approval. [which] Any such release or

amendment shall be consistent with the requirements of section 22a-

133r, as amended by this act, and the regulations adopted pursuant to

[section 22a-133q and] subsection (c) of section 22a-133s, as amended

by this act. Such release or amendment shall be recorded on the land
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records of the municipality in which such land is located, provided the
commissioner may waive the requirement to record such release or

amendment if [he] the commissioner finds that the activity which is the

subject of such release or amendment does not affect the overall

purpose for which the environmental land wuse restriction was
implemented and does not alter the size of the area subject to the
environmental land use restriction. The commissioner shall not

approve any such release or amendment unless the owner

demonstrates that [he] such owner has remediated the land, or such

portion thereof as would be affected by the release or amendment, in

accordance with the standards established pursuant to section 22a-
133k.

[(e) An environmental use restriction shall survive foreclosure of a

mortgage, lien or other encumbrance.]

(e) An agreement to subordinate an interest in land to an

environmental land use restriction under subsection (b) of this section

may be contained in the environmental land use restriction or in a

separate record. If the environmental land use restriction covers

commonly owned property in a common interest community, such

record may be signed by anv person authorized by the governing

board of the unit owners' association.

(f) An agreement by a person to subordinate a prior interest in land

to an environmental land use restriction under subsection (b) of this

section affects the priority of such person's interest but does not by

itself impose any affirmative obligation on the person with respect to

the environmental land use restriction.

(¢) An environmental land use restriction shall:

(1) State that the instrument is an environmental land use restriction

executed pursuant to sections 22a-133n to 22a-133s, inclusive, as

amended by this act;
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(2) Contain a legally sufficient description of the real property

subject to the environmental land use restriction;

(3) Describe the activity and use limitations on the real property;

(4) Identify each holder and the holder's address;

(5) Be signed by the agency, each holder and, unless waived by the

agency, each fee simple owner of the real property subject to the

environmental land use restriction; and

(6) Contain all other information required by the regulations

adopted pursuant to subsection (c) of section 22a-133s, as amended by

this act.

(h) In addition to the information required by subsection (g) of this

section, an environmental land use restriction may contain other

information, restrictions and requirements agreed to by the persons

who signed it, including, but not limited to, any:

(1) Requirements for notice following transfer of a specified interest

in, or concerning proposed changes in use of, applications for building

permits for, or proposals for any site work affecting the contamination

on, the real property subject to the environmental land use restriction;

(2) Requirements for periodic reporting describing compliance with

the environmental land use restriction;

(3) Rights of access to the real property granted in connection with

the implementation or enforcement of the environmental land use

restriction;

(4) Brief narrative description of the contamination and remedy,

including the contaminants of concern, the pathways of exposure, the

limits on exposure and the location and extent of the contamination;

(5) Limitation on the release or amendment of the environmental

land use restriction in addition to the limitations contained in section
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22a-133r, as amended by this act; and

(6) Rights of the holder in addition to the holder's right to enforce

the environmental land use restriction pursuant to section 22a-133q, as

amended by this act.

(i) An environmental land use restriction shall run with land, shall

bind the owner of the land and such owner's successors and assigns

and shall be enforceable notwithstanding that:

(1) There is lack of privity of estate or contract or benefit to

particular land;

(2) It is not appurtenant to an interest in real property;

(3) It can be or has been assigned to a person other than the original

holder;

(4) It is not of a character that has been recognized traditionally at

common law;

(5) It imposes a negative burden; or

(6) It imposes an affirmative obligation on a person having an

interest in the real property or on the holder.

(i) An instrument that creates restrictions or obligations with respect

to real property that would qualify as activity and use limitations

except for the fact that the instrument was recorded before the effective

date of this section is not invalid or unenforceable because of any of

the limitations on enforcement of interests described in subsection (i)

of this section or because it was identified as an easement, servitude,

deed restriction or other interest.

(k) Sections 22a-133n to 22a-133s, inclusive, as amended by this act,

do not invalidate or render unenforceable any interest, whether

designated as an environmental land use restriction or other interest,

that is otherwise enforceable under the law of this state.
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Sec. 3. Section 22a-133p of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2007):

(a) The Attorney General, at the request of the commissioner, shall
institute a civil action in the superior court for the judicial district of
Hartford or for the judicial district [wherein] in which the subject land
is located for injunctive or other equitable relief to enforce an
environmental land use restriction or to recover a civil penalty

pursuant to subsection (e) of this section.

(b) The commissioner may issue orders pursuant to sections 22a-6

and 22a-7 to enforce an environmental land use restriction.

(c) In any administrative or civil proceeding instituted by the
commissioner to enforce an environmental land use restriction, any

other person may intervene as a matter of right.

(d) In any civil or administrative action to enforce an environmental
land use restriction, the owner of the subject land, and any lessee
[thereof] of such land, shall be strictly liable for any violation of such

environmental land use restriction and shall be jointly and severally

liable for abating such violation.

(e) Any owner of land with respect to which an environmental land
use restriction applies, and any lessee of such land, who violates any

provision of such environmental land use restriction shall be assessed

a civil penalty under section 22a-438. The penalty provided in this
subsection shall be in addition to any injunctive or other equitable
relief.

(f) In addition to any enforcement action taken by the commissioner

under sections 22a-133n to 22a-133s, inclusive, as amended by this act,

a civil action for injunctive or other equitable relief for a violation of an

environmental land use restriction may be maintained by:

(1) A party to the environmental land use restriction;
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(2) Any person to whom the environmental land use restriction

expressly grants power to enforce;

(3) A person whose interest in the real property or whose collateral

or liability may be affected by the alleged violation of the

environmental land use restriction; or

(4) A municipality or other unit of local government in which the

real property subject to the environmental land use restriction is

located.

(2) A person is not responsible or subject to liability for

environmental remediation solely because such person has the right to

enforce an environmental land use restriction.

Sec. 4. Section 22a-133q of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2007):

[The commissioner shall adopt regulations, in accordance with the
provisions of chapter 54, to carry out the purposes of sections 22a-133n
to 22a-133r, inclusive. Such regulations may include, but not be limited
to, provisions regarding the form, contents, filing procedure for, and

release from, environmental use restrictions.]

(a) Any person, including a person that owns an interest in the real

property, the agency or a municipality or other unit of local

government, may be a holder. An environmental land use restriction

shall identify one, and may identify more than one, holder. The

interest of a holder is an interest in real property.

(b) A right of an agency under sections 22a-133n to 22a-133s,

inclusive, as amended by this act, or under an environmental land use

restriction, other than a right as a holder, is not an interest in real

property.

(c) Except for an assignment undertaken pursuant to a

governmental reorganization or an agreement to remove and replace a
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holder under subdivision (3) of subsection (d) of this section,

assignment of an environmental land use restriction to a new holder is

an amendment under subsection (d) of section 22a-1330, as amended

by this act.

(d) Except as otherwise provided in an environmental land use

restriction:

(1) A holder may enforce an environmental land use restriction in

accordance with its terms, as provided in subsection (f) of section 22a-

133p, as amended by this act;

(2) A holder mav not assign such holder's interest without consent

of the other parties; and

(3) A holder may be removed and replaced by agreement of the

other parties specified in subsection (f) of section 22a-133r, as amended

by this act.

(e) A court of competent jurisdiction may fill a vacancy in the

position of holder.

(f) An environmental land use restriction that is otherwise effective

is valid and enforceable even if: (1) The holder dies, ceases to exist,

resigns or is replaced; or (2) the owner of an interest subject to the

environmental land use restriction and the holder are the same person.

Sec. 5. Section 22a-133r of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2007):

[In the event that a court of competent jurisdiction finds for any
reason that an environmental use restriction is void or without effect
for any reason, the owner of the subject land, in accordance with a
schedule prescribed by the commissioner, shall promptly abate
pollution thereon consistently with standards adopted under section
22a-133k for remediation of land used for residential or recreational

purposes.]
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(a) An environmental land use restriction is perpetual unless it is:

(1) By its terms limited to a specific duration or terminated by the

occurrence of a specific event;

(2) Terminated by consent pursuant to subsection (f) of this section;

(3) Terminated pursuant to subsection (b) of this section; or

(4) Terminated or modified in an eminent domain proceeding, but

only if: (A) The agency that sighed the environmental land use

restriction is a party to the proceeding; (B) all persons identified in

subsection (f) of this section are given notice of the pendency of the

proceeding; and (C) the court determines, after hearing, that the

termination or modification will not adversely affect human health or

the environment.

(b) If the agency that signed an environmental land use restriction

has determined that the intended benefits of the environmental land

use restriction can no longer be realized, a court, under the doctrine of

changed circumstances, in an action in which all persons identified in

subsection (f) of this section have been given notice, may terminate the

environmental land use restriction or reduce its burden on the real

property subject to the environmental land use restriction.

(c) Except as otherwise provided in subsections (a) and (b) of this

section, an environmental land use restriction may not be

extinguished, limited or impaired through issuance of a tax deed,

foreclosure of a tax lien or application of the doctrine of adverse

possession, prescription, abandonment, waiver, lack of enforcement or

acquiescence, or a similar doctrine.

(d) An environmental land use restriction may not be extinguished,

limited or impaired by application of sections 47-33b to 47-33l,

inclusive, or sections 47-33m to 47-33t, inclusive.

(e) An environmental land use restriction shall survive foreclosure
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of a mortgage, lien or other encumbrance.

(f) An environmental land use restriction may be released or

amended by consent only if the release or amendment is sighed by:

(1) The agency;

(2) Unless waived by the agency, the current fee simple owner of the

real property subject to the environmental land use restriction;

(3) Each person that originally signed the environmental land use

restriction, unless the person waived in a signed record the right to

consent or a court finds that the person no longer exists or cannot be

located or identified with the exercise of reasonable diligence; and

(4) Except as otherwise provided in subdivision (3) of subsection (d)

of section 22a-133q, as amended by this act, the holder.

(¢) If an interest in real property is subject to an environmental land

use restriction, the interest is not affected by an amendment of the

environmental land use restriction unless the current owner of the

interest consents to the amendment or has waived in a signed record

the right to consent to amendments.

Sec. 6. Section 22a-133s of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2007):

(a) Nothing in sections 22a-133n to [22a-133r] 22a-133s, inclusive, as

amended by this act, shall be construed to affect the commissioner's

authority under any other provision of law to abate or prevent
pollution or to enforce any statute, requirement, order or permit issued

or administered by [him] the commissioner.

(b) In the event that a court of competent jurisdiction finds for any

reason that an environmental land use restriction is void or without

effect for any reason, the owner of the subject land, in accordance with

a schedule prescribed by the commissioner, shall promptly abate
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pollution on such land consistently with standards adopted under

section 22a-133k for remediation of land used for residential or

recreational purposes.

(c) The Commissioner of Environmental Protection shall adopt

regulations, in accordance with the provisions of chapter 54, to carry

out the purposes of sections 22a-133n to 22a-133s, inclusive, as

amended by this act. Such regulations may include, but not be limited

to, provisions regarding the form and contents of, filing procedure for,

amendment of and release from environmental land use restrictions.

This act shall take effect as follows and shall amend the following
sections:

Section 1 October 1, 2007 22a-133n

Sec. 2 October 1, 2007 22a-1330

Sec. 3 October 1, 2007 22a-133p

Sec. 4 October 1, 2007 22a-133q

Sec. 5 October 1, 2007 22a-133r

Sec. 6 October 1, 2007 22a-133s

Statement of Purpose:

To integrate existing state law concerning environmental land use
restrictions with the provisions of the Uniform Environmental
Covenants Act.

[Proposed deletions are enclosed in brackets. Proposed additions are indicated by underline,
except that when the entire text of a bill or resolution or a section of a bill or resolution is new, it is
not underlined.]

Co-Sponsors: SEN. HARRIS, 5th Dist.

S.B. 596
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